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CASES  AT  LAW  AND  IN  EQUITY 

DETERMINED  BY  THE 

SUPREME  COURT 

OF  THE 

STATE  OF  IOWA 

AT 

JANUARY  AND  MAY  TERMS,  1910. 

AND  IN  THE  SIXTY-FOURTH   YEAR  OF  THE  STATE. 


Emily  M.  Rice  et  al.,  Appellants,  v.  W.  I.  Rice  et  ai*., 

Appellees. 

Dower:    assignment  from  a  portion  of  the  estate.     The  dower 

1  interest  of  a  widow  in  the  estate  of  her  deceased  husband  may 
be  assigned  to  her  from  so  much-  of  one  or  more  of  the  tracts 
of  land  as  equals  one-third  in  value  of  the  entire  estate,  where 
her  interest  in  the  estate  will  not  thereby  be  prejudiced. 

Wills:      SATISFACTION   OF  DEVISE  BY   SUBSEQUENT  CONVEYANCE:     ASSIGN- 

2  MENT  OF  DOWER.  The  conveyance  to  devisees  by  general  warranty 
of  lands  theretofore  devised  to  them  is  a  satisfaction  of  the 
bequests,  and  the  property  passes  to  them  under  the  conveyances 
rather  than  by  the  will,  even  though  made  by  way  of  gift,  sub- 
ject only  to  the  right  of  the  widow's  share  therein;  provided 
the  same  can  not  be  assigned  to  her  from  the  remaining  estate 
lands  without  prejudice  to  her  rights.    And  where  it  is  made  to 

Vol.  147  I  A. — I. 
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appear  that  the  widow  can,  without  prejudice,  take  her  share  out 
of  the  remaining  lands,  she  will  be  required  to  do  so. 

Rights  of  widow:    waiver  of  homestead  right:    assignment  of 

3  dower:  statute.  The  primary  intent  of  the  statute  relating  to 
the  assignment  of  dower  is  to  protect  the  widow  by  allowing  her 
to  continue  in  the  use  and  occupancy  of  the  homestead  if  she  so 
desires,  but  she  may  waive  this  right  and  take  her  distributive 
share  of  the  property,  not  including  the  dwelling  house  given 
by  law  to  the  homestead.  She  does  not,  however,  have  the  right 
to  absolutely  dictate  that  portion  which  shall  be  set  off  to  her 
regardless  of  the  rights  of  others,  that  question  being  for  final 
determination  by  the  court,  but  she  may  indicate  the  arrangements 
which  she  prefers. 

Assignment  of  dower:      apportionment  in  kind:  sale  of  property. 

4  Where  it  appears  that  the  widow  can  properly  Ije  required  to 
take  her  distributive  share  from  hnds  of  the  estate  not  conveyed 
by  the  testator  to  certain  heirs  in  satisfaction  of  bequests  to  them, 
but  that  such  remaining  lands  can  not  equitably  be  apportioned 
in  kind  between  the  widow  and  the  other  heirs,  the  court  instead 
of  making  a  division  of  the  property  in  kind  should  order  a  sale 
of  the  same,  in  whole  or  in  part,  as  the  best  interests  of  the  par- 
ties require. 

Deemer,  C.  J.,  and  Sherwin,  J.,  dissenting. 

Appeal  from  Mahaska  District  Court. — ^Hon.  B.  W.  Pbes- 
TON  and  Hon.  W.  G.  Clements,  Judges. 

Saturday,   April   9,    1910.' 

Suit  in  equity  for  the  partition  of  four  hundred  and 
sixty-four  acres  of  land.  There  was  a  decree  from  which 
plaintifPs  appeal. — Reversed  and  remanded, 

John  F.  &  Wm.  R.  Lacey,  for  appellants. 

W.  H.  Keating,  Bolton  &  Bolton,  and  Bowen  £ 
Alberson,  for  appellees. 

Evans,  J. — This  is  an  action  for  the  partition  of  real 
estate  formerly  belonging  to  Wm.   H.   H.   Rice.     It  was 
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brought  by  his  widow,  Emily  M.  Rice,  and  her  son,  A.  L. 
Rice;  but  she  has  died  since  the  case  was  decided  in  the 
district  court,  and  her  son  and  administrator,  A.  L.  Rice, 
has  been  substituted  as  plaintiflF.  In  1889  Wm.  H.  H. 
Rice  made  a  will,  by  the  terms  of  which  he  devised  to 
his  wife,  Emily  M.  Rice,  one-third  of  all  the  real  estate 
of  which  he  might  died  seised  in  lieu  of  her  statutory 
share  therein.  In  the  seventh  clause  of  said  will  he  be- 
queathed to  his  daughter,  Mrs.  Ella  J.  Cochran,  eighty 
acres  of  land  "free  from  any  lien  or  indebtedness  what- 
ever," and  by  the  eighth  clause  of  said  will  he  bequeathed 
to  his  son  -Wm.  I.  Rice  another  eighty  acres  of  land  "free 
from  any  lien  or  incumbrance  whatever."  Both  of  these 
tracts  of  land  were  specifically  described,  and  together 
they  constituted  the  tract  spoken  of  in  the  record  as  the 
one  hundred  and  fifty-nine  acres  lying  south  of  the  east 
and  "west  road."  At  the  time  the  will  was  made,  and  at 
the  time  of  the  testator's  death,  he  also  owned  what  was 
known  as  the  ^Tiomestead  farm,"  consisting  of  two  hun- 
dred and  forty-four  acres  just  north  of  the  road  in  ques- 
tion, and  separated  from  the  one-hundred-and-fiffy-nine- 
acre  tract  by  such  road.  The  tenth  clause  of  the  will 
was  as  follows:  "I  hereby  give  and  bequeath  all  the  rest 
and  residue  of  my  estate,  both  real  and  personal  not  here- 
tofore bequeathed,  to  my  said  children,  Mrs.  Ella  J.  Coch- 
ran, Wm.  I.  Rice,  and  Abraham  L.  Rice,  in  equal  shares, 
hereby  intending  to  vest  in  my  last-named  children  share 
and  share  alike,  all  the  rest  and  residue  of  my  estate  in 
fee  simple  absolutely  not  heretofore  conveyed  to  my  lega- 
tee." Ella  J.  Cochran  and  Wm.  I.  Rice  were  children 
by  a  former  wife,  while  Abraham  L.  Rice  was  his  son 
by  his  then  wife,  Emily  M.  Rice.  In  the  twelfth  clause 
of  the  will  this  was  said:  "My  beloved  son  Abraham  L. 
Rice  being  the  only  son  of  my  wife  Emily  M.  Rice  and 
the  heir  to  the  estate  by  me  hereby  bequeathed  to  her 
is  the  reason  why  I  make  no  further  provision  for  him 
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than  I  have  in  this  my  last  will  and  testament"  No 
change  was  ever  made  in  this  will,  but  on  the  19th  of 
March,  1900,  the  testator  executed  and  delivered  to  Ella 
J.  Cochran  and  Wm.  I.  Eice  separate  warranty  deeds, 
conveying  to  each  of  them  the  specific  land  that  was  be- 
queathed to  them  by  the  seventh  and  eighth  clauses  of  his 
will.  On  the  same  day  that  these  two  conveyances  were 
made,  Ella  J.  Cochran  and  her  husband  conveyed  by  war- 
ranty deed  to  Wm.  I.  Rice  the  eighty  that  had  just  been 
conveyed  to  her  by  her  father.  In  December,  1892,  Wm. 
H.  H.  Rice  executed  and  delivered  to  Wm.  I.  Rice  a  writ- 
ing wherein  he  referred  to  his  will  of  1889  and  the  be- 
quest of  the  eighty  acres  therein  described  to  Wm.  I.  Rice, 
and  agreed  that,  in  case  the  purpose  of  his  will  was  not 
so  carried  out  as  to  give  Wm.  I.  Rice  the  eighty  devised 
to  him,  the  value  of  the  improvements  placed  thereon  by 
said  son  was  to  be  a  claim  against  his  estate,  and  it  was 
further  said  therein:  "But  if  said  W.  I.  Rice  receive 
said  land  by  bequest  as  contemplated  and  intended  and 
provided  in  my  said  will  then  this  agreement  shall  be- 
come void  and  of  no  eifect  either  in  law  or  equity."  The 
wife,  Emily  M.  Rice,  did  not  join  in  the  deeds  from  her 
husband  to  Ella  J.  Cochran  and  Wm.  I.  Rice;  and  it  is 
conceded  that  she  retained  her  statutory  interest  in  the 
land  at  the  time  suit  was  brought,  she  having  declined 
to  take  under  the  will.  The  widow's  share  in  the  two 
tracts  named  were  set  apart  from  the  two-hundred  and  forty- 
four-acre  tract  and  included  the  buildings,  and,  by  taking 
her  interest  in  the  one-hundred  and  fifty-nine-acre  tract  from 
the  two-hundred  and  forty-four-acre  tract,  two-thirds  of  the 
residue  of  which  was  given  to  A.  L.  and  W.  .1.  Rice  and 
Mrs.  Cochran  by  the  will,  A.  L.  Rice  was  compelled  to 
contribute  to  the  satisfaction  of  the  widow's  interest  in 
the  one-hundred  and  fifty-nine-acre  tract. 

The  appellants  claim  that  the  widow  had   the  right 
to  take  her  statutory  interest  in  the  one-hundred  and  fifty- 
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nine-acre  tract  from  that  tract,  and  that  the  same  diould 
be  set  apart  to  her  without  reference  to  her  interest  in 
the  land  north  of  the  road;  but,  if  that  is  not  done,  that 
her  share  of  the  one  hundred  and  fifty-nine  acres  should 
be  charged  against  only  the  interests  of  Wm.  I.  Rice  and 
Ella  J.  Cochran  in  the  two-hundred  and  forty-four-acre 
tract. 

At  common   law   it   was   the   general    rule   that    the 

widow   was   entitled   to  have  her   dower   assigned    in   the 

several  parcels  in  which  she  held  the  same,  and  the  only 

exception  to  this  rule  was  made  in  specific 

signmeiit  instauccs  whcu  the  husband  died  seised:  and 

from  a  por- 

ti^^of  Ac  in  O'Ferrall  v.  Simplot,  4  Iowa,  381,  we 
held  that,  when  the  husband  had  conveyed 
one  of  several  parcels  to  which  dower  attached,  the 
widow  could  not  be  compelled  to  take  from  one  parcel 
alone.  The  decision  in  that  case  rests  largely  upon  the 
thought  that  the  widow  should  not  be  required  to  take  in 
such  way  as  to  endanger  her  interest,  and  such  is  un- 
doubtedly the  law;  but  in  subsequent  cases  this  court  held 
that  the  widow's  interest  might  be  assigned  in  one  tract, 
when  it  could  be  done  without  injury  to  such  interest. 
Montgomery  v.  Horn,  46  Iowa,  286;  Jones  v.  Jones,  47 
Iowa,  338.  It  is  true  that  in  both  of  the  cases  just  re- 
ferred to  the  husband  died  seised  of  the  several  tracts; 
but,  as  the  statute  (Code,  section  3366)  provides  that 
*'one-third  in  value"  shall  be  set  apart  to  the  widow,  we 
see  no  reason  why  the  interest  in  several  tracts  may  not 
be  assigned  from  so  much  of  one  or  more  tracts  as  will  in 
fact  constitute  one-third  in  value  of  the  whole.  If  this  can 
be  done  without  in  any  way  diminishing  the  estate  of  the 
widow,  she  surely  can  not  complain. 

II.  That  Ella  J.  Cochran  and  W.  I.  Rice  acquired 
title  to  the  land  described  in  the  seventh  and  eighth 
clauses  of  the  will  by  conveyance,  and  not  through  the 
will,  can  not  be  questioned.     The  execution  of  the  deeds 


Digitized  by 


Google 


6  Rice    v.    Rice.  [147  Iowa 

constituted  a  satisfaction  of  the  will,  and  thereafter  there 

was  no  property  to  pass  under  said  clauses. 

faction  oV***      Hall  V.  Hall,  132   Iowa,   664 ;  In  re  Will 

devise  by  0      -ar'n  -r  r%         •  j^i 

subsequent        of  Miller,  128  lowa,   612;  Davis  v.  Close, 

conveyance:  '  '  ' 

J?W™*;"*        104:  Iowa,  261.     This  is  in  accord  with  the 

01  dower.  ^ 

contention  of  appellants,  and  is  conceded 
by  appellees.  We  are  therefore  relieved  of  the  necessity 
of  construing  paragraphs  seven  and  eight  of  the  will.  We 
see  no  way,  however,  to  avoid  giving  effect  to  these  con- 
veyances strictly  in  accord  witli  their  terms'.  They  were 
warranty  deeds  with  full  covenants.  So  far  as  the  es- 
tate itself  and  the  beneficiaries  of  the  will  are  concerned, 
these  deeds  carried  to  the  grantees  .the  full  and  complete 
title  to  the  tracts  therein  described.  Only  the  widow  can 
ignore  them.  And  she  is  in  no  position  to  do  so  if  her 
"one-third  in  value"  can  be  set  apart  without  prejudice 
to  her  in  the  remaining  real  estate  owned  by  the  decedent 
at  the  time  of  his  death.  The  devisees  of  the  will  can 
stand  in  no  better  position  than  the  testator  himself  oc- 
cupied after  making  such  conveyances.  If  the  warranty 
deeds  were  complete  and  binding  as  to  him,  they  are 
clearly  so  as  to  his  devisees.  It  is  argued  that  the  remedy 
of  grantees  would  be  an  action  for  damages  for  breach 
of  covenants,  and  that  they  could  recover  therein  only 
nominal  damages,  because  the  deeds  were  executed  as  a 
gift  of  the  land.  But  the  grantees  are  not  bound  to  re- 
sort to  an  action  for  damages.  We  see  no  ground  for 
holding  that  they  may  not  maintain  their  possession  and 
ownership  under  their  deeds  and  in  accordance  with  the 
terms  thereof,  subject  only  to  the  contingency  that  the 
widow  might  resort  to  the  conveyed  lands  if  necessary  to 
the  protection  of  her  rights.  Surely,  if  the  grantees  were 
purchasers  for  value,  equity  would  protect  them  in  their 
purchase  to  the  extent  that  it  would  require  the  widow  to 
take  her  one-third  value  in  the  remaining  lands  if  it  could 
be  done  without  prejudice  to  her.     We  see  no  logical  way 
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of  escape  from  applying  the  same  rule,  even  though  the 
conveyances  were  intended  by  the  grantor  as  completed 
gifts.  Even  then  the  form  of  the  conveyance  must  be 
considered  as  evincing  the  intent  of  the  testator  that  the 
widow's  share  should  be  taken  in  the  remaining  lands,  if 
possible.  The  devisees  of  the  estate  are  in  no  position  to 
ignore  the  deeds.  We  must  hold,  therefore,  that  the  gran- 
tees in  the  deeds  in  question  as  between  them  and  their 
grantor,  and  as  between  them  and  his  estate  and  its  bene- 
ficiaries, took  full  title  in  accord  with  the  terms  of  the 
instruments.  It  being  made  to  appear,  also,  that. the  widow 
can  take  her  share  out  of  the  remaining  lands  without 
prejudice  to  her,  it  follows  that  she  must  be  required  to 
do  so.  This  was  the  result  reached  by  the  trial  court  at 
this  point,  although  reached  by  a  different  course. 

The  question  has  been  argued  whether  the  devise 
contained  in  the  ten/th  clause  of  the  will  was  a  specific 
devise.  The  question  is  a  debatable  one,  but,  in  the  view 
we  take  of  the  case,  we  have  no  occasion  to  determine  it. 
Even  if  it  should  be  regarded  as  a  specific  devise,  it  could 
not  change  the  effect  of  the  warranty  deeds  referred  to. 
We  hold  that  the  residue  of  the  two  hundred  and  forty- 
four  acres  over  and  above  the  widow's  full  dower  interest 
carved  therefrom  should  be  equally  divided  among  the 
three  children,  and  this  was  the  finding  of  the  trial  court 
as  above  indicated. 

III.     Land  was  set  apart  to  the  widow  upon  which 
was  situated  the  dwelling  house  given  by  law  to  the  home- 
stead.     Of   this   complaint   is   made;    the   appellants   con- 
RiGHTs  OF         tending  that,  under  the  provisions  of  section 
wi??^'of  ^^^'^  ^f  ^^®  ^^^®?  s^®  ^»d  ^^®  ^^g^t  to  elect 

ri^htf*^*^         what  land  should  be  assigned   to  her,   inas- 
Sf  *S?wcT:*         much  as  there  were  no-  debts  of  the  decedent. 
The  section  in  question  is  as  follows:    "The 
distributive   share  of  the   survivor  shall  be   set  off  so   as 
to  include  the  ordinary  dwelling  house  given  by  law  to 
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the  homestead,  or  so  much  thereof  as  will  be  equal  to  the 
share  allotted  to  her  by  the  last  section  unless  she  prefers 
a  different  arrangement,  but  no  such  arrangement  shall 
be  permitted  unless  ther^  be  sufficient  property  remaining 
to  pay  the  debts  of  the  decedents."  The  primary  intent 
of  this  section  is  to  protect  and  favor  the  widow  to  the 
extent  of  allowing  her  to  continue  in  the  use  and  occu- 
pancy of  the  homestead  if  she  so  desires;  but  she  may 
waive  this  right,  and,  if  she  does  so^  the  statute  under 
consideration  clearly  gives  her  the  right  to  take  her  share 
from  a  portion  of  the  property  which  does  not  include  the 
dwelling  house  given  by  law  to  the  homestead.  It  does  not 
in  our  judgment,  however,  permit  her  to  dictate  absolutely 
the  different  arrangement  or  to  arbitrarily  name  the  par- 
ticular portion  that  shall  be  set  off  to  her  regardless  of 
the  other  interests.  She  may,  of  course,  indicate  the  ar- 
rangement that  she  prefers,  but  the  final  determination 
of  the  question  rests  with  the  court.  Wright  v.  BrecJcerir 
ridge,  125  Iowa,  197;  Edinger  v.  Bain,  125  Iowa,  391. 
There  was  error  in  compelling  the  widow  to  take  a  share 
which  included  the  dwelling  house. 

It  is  urged  by  appellee  that  it  was  impossible  to  make 
an  equitable  division  in  kind  of  the  two  hundred  and  forty- 
four   acres   without   including   the   dwelling   house   in    the 
share  of  the  widow.     It  is  true  that  the  evi- 

4.  Assignment 

apportion-'  dcuce  tcuds  to  show  that  the  improvements 
irind*:  Mic  ^^  question  were  adapted  in  size  to  the  use 
of  property.  ^£  ^^^  farm  of  two  hundred  and  forty-four 
acres.  It  appears,  also,  from  the  testimony  that,  if  the 
widow's  full  share  is  awarded  to  her  in  kind  outside  of 
the  dwelling  house  and  its  appurtenances,  it  would  only 
leave  fifty  or  sixty  acres  with  the  dwelling  house  to  be 
divided  among  the  three  residuary  l^atees.  It  is  claimed 
that  a  division  of  that  kind  including  the  dwelling  house 
would  be  impracticable  between  the  three  residuary  de- 
visees,  because   the   dwelling   would   have   to   be   inclu(}e4 
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in  some  share.  Manifestly  this  oould  not  be  done  without 
reducing  the  acreage  of  such  share,  and  the  buildings 
could  not  have  a  normal  value  without  a  reasonable  acreage 
of  land  appurtenant  to  them.  This  argument  appeals  to 
us  ais  a  strong  reason  why  none  of  the  residuary  devisees 
should  be  required  to  take  the  dwelling.  It  furnished, 
also,  a  reasonable  ground  of  objection  by  the  widow  against 
including  the  same  in  her  share,  although  it  would  involve 
a  less  degree  of  hardship  to  her  than  to  the  others.  Thi^s 
argument  does  not  furnish  a  sound  reason  why  the  widow 
should  be  compelled  to  take  the  dwelling  house.  It  does 
furnish  a  reason  why  the  lower  court  should  order  a  sale 
of  the  tract,  either  in  whole  or  in  part,  in  lieu  of  a  par- 
tition in  kind.  ^  If  a  division  in  kind  is  not  practicable 
without  a  sacrifice  of  value  in  the  improvements,  the  lower 
court  has  full  power  to  deal  with  the  situation  as  it  is, 
and  to  order  a  sale  in  whole  or  in  part,  as  the  best  in- 
terests of  the  parties  require.  This  action  is  in  partition, 
and  our  statutes  on  that  subject  are  applicable  thereto. 
For  the  error  pointed  out  in  requiring  the  widow  to  take 
the  dwelling  house,  the  decree  of  the  trial  court  is  re- 
versed, and  the  cause  is  remanded,  with  full  power  to 
the  trial  court  to  deal  with  the  case  in  harmony  with  this 
opinion,  including  the  power  to  take  further  evidence  if 
necessary,  and  to  order  a  partition  sale  of  the  two  hundred 
and  forty-four  acres  if  he  be  so  advised. 
*  Reversed  and  remanded. 

Shekwin,  J. — I  can  not  agree  with  the  conclusion 
reached  by  the  majority  in  the  second  division  of  the 
opinion. 

Deemeb,  C.  J.  (dissenting). — As  I  understand,  the 
majority  opinion  holds  that  the  widow  is  not  required  to 
take  the  dwelling  house  which  is  situated  upon  the  two- 
hundred  and  forty-four-acre  tract  of  land;  but  that  she  is 
re(}uir^   to   take  her   distributive   share   out  of   the   two 
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hundred  and  forty-four  acres,  thus  relieving  the  one  hun- 
dred and  fifty-nine  acres  of  any  burden;  and  that  by  rea- 
son of  the  warranty  deeds  executed  by  the  testator,  his 
wife  not  joining  therein,  the  grantees  therein  should  not 
be  held  to  contribute  toward  her  distributive  share  taken 
out  of  the  two  hundred  and  forty-four  acres.  This  con- 
clusion is  reached  against  the  widow's  consent,  and  is 
bottomed,  if  I  understand  the  case  correctly,  largely  upon 
the  deeds  executed  by  the  testator  to  Ella  J.  Cochran 
and  Wm.  I.  Rice.     I  can  not  agree  to  this  conclusion. 

Section  3270  of  the  Code  provides:  "Any  person  of  ^ 
full  age  and  sound  mind  may  dispose  by  will  of  all  his 
property,  subject  to  the  rights  of  homestead  and  exemp- 
tion created  by  law,  and  the  distributive  share  in  his 
estate  given  by  law  to  the  surviving  spouse,  except  suffi- 
cient to  pay  his  debts  and  expenses  of  administration." 
Section  3376  of  the  Code  Supplement  reads  as  follows: 
"The  survivor's  share  can  not  be  affected  by  any  will  of 
the  spouse,  unless  consent  thereto  is  given  within  six 
mon^ths  after  a  copy  thereof  has  been  served  upon  the  sur- 
vivor by  the  other  parties  interested  in  the  estate."  Sec- 
tion 3366  of  the  Code  reads:  "One-third  in  value  of  all 
the  legal  or  equitable  estates  in  real  property  possessed  by 
the  husband  at  any  time  during  marriage,  which  have  not 
been  sold  on  execution  or  other  judicial  sale,  and  to  whidi 
the  wife  had  made  no  relinquishment  of  her  right,  shall 
be  set  apart  as  her  property  in  fee  simple,  if  she  survive 
him."  Section  3367  provides:  "The  distributive  share 
of  the  survivor  shall  be  set  off  bo  as  to  include  the  ordi- 
nary dwelling  house  given  by  law  to  the  homestead,  or  so 
much  thereof  as  will  be  equal  to  the  share  allotted  to  her 
By  the  last  section,  unless  she  prefers  a  diflFerent  arrange- 
ment; but  no  such  arrangement  shall  be  permitted  unless 
there  be  sufficient  property  remaining  to  pay  the  debts  of 
the  decedents."  Section  3369  provides:  "The  survivor^s 
share  may  be  set  off  by  the  mutual  consent  of  -all  parties 
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in  interest,  or  by  referees  appointed  by  the  court  or  the 
judge  thereof,  the  application  therefor  to  be  made  in  writ- 
ing, after  twenity  days  from  the  death  of  the  intestate 
and  within  ten  years,  which  application  must  describe  the 
land  in  which  the  share  is  claimed,  and  pray  the  appoint- 
ment of  referees  to  set  it  off."  Section  3375  provides: 
"If  the  referees  report  that  the  property  or  any  part 
of  it  can  not  be  readily  divided,  the  court  may  order  the 
whole  sold  and  one-third  of  the  proceeds  paid  over  to  the 
survivor,  but  no  sale  shall  be  made  if  any  one  interested 
gives  security  to  the  satisfaction  of  the  court,  conditioned 
to  pay  the  survivor  the  appraised  value  of  the  share,  with 
eight  percent  interest  on  the  same,  within  such  reasonable 
time  as  it  may  fix,  not  exceeding  one  year."  Section  3378 
reads  as  follows:  "Subject  to  the  rights  and  charges  here- 
inbefore provided,  the  remaining  estate  of  which  the  de- 
cedent dies  seized  shall,  in  the  absence  of  a  will,  descend 
in  equal  shares  to  his  children."  And  section  3279a  of 
the  Code  Supplement  reads  as  follows:  "All  claims  which 
it  becomes  necessary  to  satisfy,  and  all  amounts  necessary 
to  be  paid  from  the  estate  of  a  testator  in  disregard  of 
or  in  opposition  to  the  provisions  of  a  will,  shall  be  taken 
ratably  from  the  interests  of  heirs,  devisees,  and  legatees." 
I  think  it  clear  from  these  sections  that  the  widow  is 
entitled  to  her  distributive  share  in  all  real  property  pos- 
sessed by  the  husband  and  at  any  time  during  the  mar- 
riage and  to  which  she  had  made  no  relinquishment  of 
her  right,  and  that  the  same  ehould  be  set  apart  to  her 
in  fee  simple;  and  it  is  also  clear  that  no  one  can  by 
will  dispose  of  the  right  of  homestead  or  distributive  share 
given  by  law  to  the  surviving  spouse.  The  widow  has 
the  right  to  take  the  homestead  in  lieu  of  dower,  and  may 
have  her  distributive  share  so  set  off  as  to  include  the 
dwelling  house,  unless  she  prefers  a  different  arrangement 
Her  share  may  be  set  off  by  mutual  consent  or  by  referees 
appointed  by  the  court,  and  a  sale  rather  than  a  partition 
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in  kind  may  be  ordered.  Primarily  it  is  for  the  widow 
to  say  whether  she  will  take  homestead  or  distributive 
share,  and,  if  the  latter,  how  she  will  have  it  set  apart  to 
her — that  is  to  say,  whether  it  shall  be  a  part  of 
each  of  several  tracts,  or  out  of  one  or  more  sep- 
arate tracts,  and  whether  it  shall  include  the  dwell- 
ing house.  Unless  her  wishes  be  arbitrary  or  opposed  to 
section  3367,  they  should  be  respected  for  the  reason  that 
neither  the  husband,  his  grantees,  nor  his  heirs  can  de- 
prive her  of  her  distributive  share,  or  in  any  manner 
limit  her  rights  or  privileges.  I  think  this  has  been  held 
in  all  our  eases.  See  O'Fertall  v.  Simplot,  4  Iowa,  381; 
Montgomery  v.  Horn,  46  Iowa,  285;  Jones  v.  Jones,  47 
Iowa,  337;  Corriell  v.  Bronson,  6  Iowa,  471.  It  will  be 
noticed  in  each  of  these  that  the  s-urvivor^s  wishes  were 
made  con«trolling.  It  is  clear  to  my  mind  that  the  widow 
has  her  right  of  dower  or  distributive  share  in  each  of 
the  several  parcels  of  land  owned  by  her  husband  at  any 
time  during  marriage  to  which  she  has  made  no  relin- 
quishment, and  that,  generally  speaking,  she  ha^  the  right 
to  say  how  it  shall  be  set  aside.  If  she  does  not  take 
from  each  tract,  then  the  statute  (Code  Supp.,  section 
3279a)  says  in  effect  that  the  overplus  taken  from  any 
other  shall  be  ratably  taken  from  the  interests  of  the 
heirs,  devisees,  and  legatees.  In  my  opinion  the  widow 
had  the  right  at  her  election  to  take  her  distributive  share 
from  the  one  hundred  and  fifty-nine  acres,  one-third  in 
value  thereof  properly  marked  out  by  metes  and  bounds, 
and  one-third  in  value  of  the  two  hundred  and  forty-four 
acres  set  off  to  her  by  metes  and  bounds,  so  as  not  to 
include  the  homestead  if  she  so  elected.  The  majority 
do  not  seem  to  entertain  this  opinion  and  this  is  the  first 
point  of  difference  between  us. 

The  majority  say,  as  I  understand  it,  that  she  must 
take  her  share  out  of  the  two-hundred  and  forty-four-acre 
tract;  that  she  will  not  be  compelled  to  take  the  dwelling 
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house,  but  that  nothing  shall  be  taken  from  the  one  hun- 
dred and  fifty-nine  acres;  and  that  in  no  event  shall  the 
grantees  of  the  one  hundred  and  fifty-nine  acres  by  deed 
from  the  testator  alone  be  made  to  contribute  to  the  share 
of  which  the  devisees  under  the  tenth  clause  of  the  will 
are  deprived  by  reason  of  the  widow's  taking  her  dower 
out  of  the  two-hundred  and  forty-four-acre  tract  In  other 
words,  the  devisees  imder  the  tenth  clause  of  the  will  are 
made  to  bear  the  entire  burden  of  the  distributive  share. 
Here  again  I  am  constrained  to  register  my  dissent  If 
the  widow  is  compelled  without  her  consent  to  take  her 
distributive  share  out  of  the  two  hundred  and  forty-four 
acres,  it  seems  to  me  that  all  the  other  legatees;,  heirs,  and 
devisees  should  be  compelled  to  bear  their  proportion  rata- 
bly out  of  the  property  received  by  them.  This  is  the 
language  of  the  statute  as  I  understand  it.  The  effect  of 
the  opinion  of  the  majority  is 'to  make  Abraham  L.  Rice 
bear  almost  the  entire  burden  of  the  widow's  distributive 
share.  I  do  not  think  this  was  testator's  intent,  and,  if  it 
were,  such  a  rule  is  contrary  to  the  express  language  of  the 
statute.  I  find  nothing  in  the  twelfth  clause  of  the  will 
which  justifies  the  conclusion  of  the  majority.  The  tes- 
tator knew  that  he  could  not  dispose  of,  or  in  any  manner 
limit  his  widow's  distributive  share,  and  he  did  not  at- 
tempt in  any  manner  to  do  so.  In  fact,  he  recognized 
his  wife's  right  to  her  one-third  in  the  will  itself.  The 
conclusion  of  the  majority  is  bottomed  wholly  upon  the  con- 
veyances made  by  the  testator  to  his  children,  Ella  J.  Coch- 
ran and.  William  I.  Rice,  of  property  which  he  had  thereto- 
fore devised  them  by  will.  These  conveyances  were  signed 
by  the  testator  alone,  his  wife  not  joining  therein,  and  were 
purely  voluntary.  No  consideration  was  paid  therefor, 
and  the  grantees  obtained  nothing  more  than  they  would 
have  received  under  the  will.  These  conveyances  did 
nothing  more  than  satisfy  or  adeem  the  devises  already 
made  to  them  in  the  will.     Hall  v.  Hall,  132  Iowa,  664. 
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And  the  grantees  are  not  entitled  to  any  greater  rights  there- 
under in  so  far  as  the  widow  is  concerned  than  if  they 
had  taken  under  the  will.  In  neither  case  was  the  wid- 
ow^s  distributive  share  in  any  manner  affected.  Moreover, 
while  these  conveyances  may  have  been  by  warranty  deed, 
nothing  was  paid  for  said  deeds  and  no  action  may  be 
maintained  against  the  estate  or  the  heirs  on  account  of 
the  warranty.  Knadler  v.  Sharp,  36  Iowa,  234;  Richr 
ards  V.  Homestead  Co.,  44  Iowa,  304.  Even  if  the  cove- 
nants of  warranty  were  enforceable,  I  do  not  see  how 
they  can  be  worked  out  in  this  proceeding  for  a  parti- 
tion. If  recovery  may  be  had  thereon,  it  must  be  of  dam- 
ages, and  for  this  the  personal  estate  of  the  deceased  is 
liable,  and  claims  should  be  made  against  the  estate  there- 
for. So  worked  out,  each  and  all  the  heirs  will  bear  their 
just  and  equitable  propontion  thereof.  The  conclusion 
of  the  majority  makes  the  heavy  part  of  the  contribution 
to  be  borne  by  A.  L.  Rice,  who  takes  under  the  tenth 
paragraph  of  the  will.  This,  I  think,  is  not  only  inequit- 
able; but  contrary  to  law.  I  do  not  think  these  warranty 
deeds  cut  any  figure  in  the  case;  but,  if  they  do,  the  major- 
ity has  made  them  do  a  service  which  the  law  does  not  war- 
rant. See,  as  sustaining  these  conclusions,  Morey  v.  Morey, 
113  Iowa,  152;  McOuire  v.  Lackey,  129  Iowa,  559.  In 
my  opinion  ttie  decree  of  the  district  court  is  wrong  in 
the  particulars  above  mentioned,  and  the  majority  opinion 
is  also  erroneous  in  the  respects  above  set  forth.  I  think 
the  widow  should  be  permitted  to  take  her  share  out  of 
both  the  one  hundred  and  fifty-nine  and  the  two-hundred 
and  forty-four-acre  tracts,  and  that  she  should  not  be  com- 
pelled to  take  the  dwelling  house  on  the  two  hundred  and 
forty-four  acres.  If  this  be  done,  there  will  be  no  need 
for  any  accounting..  If,  however,  she  should  elect  to  take 
all  out  of  the  two  hundred  and  forty-four  acres,  the 
amouots  taken  in  disregard  of  the  will  should  be  appor^ 
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tioned  ratably  out  of  the  interests  of  all  the  heirs^   de- 
viseeS)  and  legatees. 

I  would  not  only  reverse,,  but  I  wpuld  go  to  the  ex- 
tent indicated  in  this  dissent 


Gboboe  T.  Rew,  Appellant,  v.  John  Matnes. 

Landlord  and  tenant:    sale  of  crop  by  tenant:  recovery  by  land- 

1  LORD,  A  landlord  who  predicates  his  right  to  recover  for  grain 
sold  by  the  tenant,  on  the  ground  that  the  security  of  his  lien 
for  rent  is  impaired  to  that  extent,  may  recover  as  for  conver- 
sion against  one  who  purchased  and  removed  the  same  with  no- 
tice or  knowledge  of  his  lien. 

Same:    construction  of  contract:   ownership  of  crop.    Where  the 

2  plaintiff,  as  in  this  case,  contracted  with  the  defendant  to  fur- 
nish him  with  teams  and  implements  for  raising  a  crop,  and  that 
the  defendant  should  have  possession  of  the  land  until  the  crop 
was  harvested,  should  gather  and  deliver  to  the  plaintiff  the  rent 
share  of  the  crop,  and  that  defendant  should  receive  as  pay  for  his 
labor  the  market  price  of  a  portion  of  the  crop;  it  is  held,  that 
the  contract  was  one  of  lease  of  the  premises  for  a  share  of  the 
crop  as  rent  and  that  the  crop  was  the  property  of  the  defendant 
subject  to  plaintiff's  lien,  under  the  rule  that  in  the  absence  of 
a  contrary  agreement  the  product  of  the  leased  premises  belongs 
to  the  tenant 

Appeal  from  Mills  District  Court. — ^Hon.  A.  B  Thoeitell, 

Judge. 

Saturday,   April   9,    1910. 

AcTioiT  to  recover  in  damages  the  value  of  six  hundred 
and  twenty-five  bushels  of  com  purchased  by  defendant 
from  one  Eichardson,  who  under  contract  with  plaintiff  had 
raised  said  com  on  plaintiff's  premises.  Defendant's  de- 
murrer to  plaintiff's  petition  was  sustained,  and  the  petition 
was  dismissed.     Plaintiff  appeals. — Affirmed. 

Oenung  &  Oenung,  for  appellant. 
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W,  E.  Mitchell  and  W.  S.  Lewis,  for  appellee. 

McClain,  J.-T-Under  ^  written  contract  drawn  in  the 
form  of  a  lease,  one  Richardson  took  possession  of  certain 
premises  of  the  plaintiff  prior  to  1908,  and  by  extension 
of  the  contract  was  to  remain  in  possession  thereof  from 
March  1,  1908,  until  March  1,  1909,  for  the  purpose  of 
raising  com  and  other  grain  thereon;  it  being  stipulated 
that  plaintiff  should  furnish  the  necessary  seed  and  farm 
implements  for  raising  the  crop,  and  that  Richardson  should 
deliver  the  corn  grown  on  the  premises  to  plaintiff  on 
or  before  the  15th  day  of  December,  and  receive  pay  for 
one-fourth  thereof  at  the  market  price.  It  was  also  pro- 
vided that  out  of  the  amount  which  would  thus  become 
due  to  Richardson  plaintiff  should  be  entitled  to  retain 
any  sums  of  money  advanced  by  him  to  Richardson;  it 
being  specially  provided  that  plaintiff  should  have  a  lien 
on  the  crops  for  all  sums  thus  advanced.  It  is  alleged 
that  plaintiff  had  advanced  to  Richardson  imder  this  con- 
tract a  sum  of  money  in  excess  of  the  amount  which  would 
be  due  to  Richardson  for  his  one-fourth  of  the  crop  of  com, 
and  that  plaintiff  thereby  became  the  owner  of  the  entire 
crop,  and  that  defendant,  with  knowledge  of  the  terms 
of  this  contract,  purchased  from  Richardson  and  removed 
from  the  premises  during  the  month  of  December,  1908, 
six  hundred  and  twenty-five  bushels  of  said  com,  worth 
fifty  cents  per  bushel,  and  plaintiff  asked  judgment  against 
defendant  for  the  value  of  said  com  thus  allied  to  have 
been  wrongfully  converted  by  defendant. 

The  question  presented  for  determination  is  whether 

plaintiff  was  the  owner  of  the  com  bought  by  defendant 

from    Richardson,    and    removed    from    the 

I.  Landlord  ^        ^ 

Ml?  of^crop*  leased  premises.  It  is  not  contended  for 
rJcov?^*by  defendant  that  plaintiff  did  not  have  a  oon- 
landiord.  ^^^^^  jj^^  ^^  ^j^^  nature  of  a  mortgage  to  se- 

cure his  rent  and  money  advanced  to  Richardson.    If  plain- 
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tiflF  bad  predicated  his  right  to  recover  on  his  contract 
lien,  and  demanded  from  defendant  possession  of  the  com 
on  the  ground  that  the  security  of  his  lien  was  impaired 
to  the  extent  to  which  corn  w-as  taken  from  the  premises 
by  defendant,  he  would  have  had  a  right  of  action  for 
conversion.  Beck  v.  Minn.  &  W.  Oram  Co.,  131  Iowa, 
62 ;  Frorer  v.  Hammer,  99  Iowa,  48 ;  Blake  v.  Cov/nselm^m, 
95  Iowa,  219;  Evans  v.  Collins,  94  Iowa,  432. 

But  plaintiff  predicated  his  right  to  recover  on  the 

absolute  ownership  of  the  com,  and  his  counsel  contend 

that    under   the   agreement   between   him   and  Richardson 

the  latter  never  had  any  title  to  the  com, 

•tmction  of       but  was  to  roccive,  by  way  of  compensation 

contract:  /»•%»■*   •%  •  ••  .1  -i  • 

ownerahip         for  his  labor  m  raising  it>  the  market  price 

of  crop.  ^ 

of  an  one-fourth  portion  thereof.  We  do  not 
so  interpret  the  contract.  It  is  in  the  form  of  a  lease 
under  which  Richardson  was  entitled  to  the  possession  of 
the  premises  until  the  crop  should  be  matured  and  har- 
vested, and,  while  there  is  language  in  the  instrument  im- 
plying a  delivery  of  all  the  com  raised  to  plaintiff,  the 
specific  provision  with  reference  to  such  delivery  was  that 
Richardson  should  gather  and  deliver  ^^all  rent  com  in 
good  condition  on  or  before  the  fifteenth  day  of  Decem- 
ber," and  that  the  com  should  be  gathered  out  and  the  fields 
turned  over  to  plaintiff  on  or  before  that  date;  and,  also, 
that  Richardson  would  gather  out  the  rent  com  first  and 
notify  plaintiff  so  that  he  might  examine  the  fields  as  to 
the  correctness  of  the  division.  We  think  it  plain  thait 
the  parties  contemplated  a  leasing  under  which  Richard- 
son should  be  entitled  to  raise  a  crop  of  com  onjhe  prem- 
ises and  deliver  three-fourths  thereof  to  the  plaintiff  by 
way  of  rent,  plain^tiff  furnishing  implements,  teams,  etc, 
for  the  purpose,  and  that  until  the  com  was  thus  gathered 
and  plaintiff^s  portion  thereof  delivered  the  crop  should  be 
the  property  of  the  tenant,  subject  to  plaintiff's  lien  for 
rent  and  a  contract  lien  for  money  advanced.  In  the 
Vol.  147  Ia.— 2. 
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absence  of  any  specific  contract  to  the  contrary,  the  produce 
of  the  leased  premises  belongs  to  the  tenant  Munier  v. 
Zachary,  138  Iowa,  219.  We  find  no  language  in  this 
contract  creating  an  exception  to  such  rule,  and  we  think 
that,  when  Eichardson  sold  a  portion  of  the  com  to  de- 
fendant, he  was  transferring  title  to  his  own  property, 
and  not  the  property  of  plaintiff.  As  plaintiff  did  not 
predicate  his  right  to  reconvey  on  the  impairment  of  his 
lien,  but  upon  full  and  complete  ownership,  the  demurrer 
to  his  petition  was  properly  sustained.?— 4j(^rme(i. 


The  Fedebal  Land  &  Secubities  Com?any,  Appellee,  v. 
J.  W.  Hatch,  Appellant 

Contracts  for  the  sale  of  real  estate:    offer  to  purchase:   terms 

1  OF  ACCEPTANCE.  Where  the  vendor  of  land  attempts  to  convert 
an  offer  to  purchase  into  a  binding  contract  of  sale,  the  ac- 
ceptance of  the  offer  must  be  of  the  very  terms  proposed;  and 
if  the  seller  undertakes  to  qualify  his  acceptance  or  to  impose 
upon  the  buyer  additional  terms  and  conditions  there  is  no  con- 
tract which  either  party  can  enforce. 

In  this  action  the  defendant  submitted  a  written  proposition  of 
purchase  together  with  a  check  for  the  amount  of  his  first  pay- 
ment as  provided  in  his  proposition,  but  the  plaintiff's  accept- 
ance contained  terms  and  conditions  not  contemplated  by  the 
proposition,  and  the  defendant  is  held  to  have  been  justified  in 
refusing  payment  of  the  check  and  that  plaintiff  is  not  entitled 
to  recover  thereon. 

Same:    acceptance  and  approval  of  offer  to  purchase.    A  written 

2  proposition  for  the  purchase  of  land,  which  contains  an  express 
declaration  that  the  same  is  made  subject  to  approval  by  the 
seller,  is  not  binding  tmtil  the  same  is  accepted  and  approved  as 
provided. 

Same:    when  a  contract  becomes  binding.     A  written  proposition 

3  to  purchase  land  may  of  itself  constitute  a  binding  contract  if 
such  was  the  intention  of  the  parties,  even  though  a  further  and 
more  formal  writing  was  contemplated;  yet  this  is  only  the  case 
where  the  terms  of  the  formal  writing  have  been  agreed  upon. 
And  where  it  was  the  understanding  of  the  parties  that  a  future 
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writing  should  be  executed  by  them  detailing  the  terms  and  con- 
ditions of  the  transaction,  it  is  a  general  rule  that  no  contract  is 
in  fact  effected  until  such  writing  is  executed. 

Same.    Where  the  proposition  to  purchase  is  uncertain  and  indef- 

4  inite  as  to  some  material  terms  there  is  a  strong  presumption 
that  it  was  merely  preliminary  to  a  further  contract,  in  which 
these  matters  should  be  agreed  upon  in  detail. 

Same:    acceptance  by  a  third  party.    Where  a  proposition  to  pur- 

5  chase  land  is  made  to  a  certain  person  or  corporation,  contem- 
plating acceptance  by  such  person  or  corporation  and  a  further 
written  agreement  detailing  the  terms  and  conditions  of  the  pur- 
chase, the  vendor  -can  not  insist  that  the  purchaser  enter  into 
such  future  contract  with  a  third  person  unless  he  chooses  so 
to  do;  and  where,  as  in  this  case,  the  subsequent  contract  was 
presented  by  the  vendor  in  the  name  of  another  and  was  refused 
by  the  vendee  that  terminated  the  contract. 

Appeal  from  Oreen  District  Court, — Hon.  F.  M.  Powers, 

Judge. 

Saturday,  April  9,   1910. 

This  action  was  begun  at  law  to  recover  upon  a  bank 
oheek  drawn  by  defendant  and  on  which  payment  had  been 
refused.  The  defendant  filed  answer  denying  liability 
and  pleading  an  affirmative  defense,  with  cross-petition 
asking  that  the  check  sued  upon  be  held  void.  On  motion 
the  cause  was  tried  as  in  equity.  There  was  a  decree 
for  the  plaintiflF,  and  defendftnt  appeals.  The  facts  ma- 
terial to  a  disposition  of  the  appeal  are  sufficiently  stated 
in  the  opinion. — Reversed. 

W.  W.  Turner  and  Wilson  &  Albert,  for  appellant. 

Woodin  &  AyYes  and  OaUaher  &  Oraham,  for  appellee. 

Weaver,  J. — The  petition  alleges  no  more  than  that 
on  a  given  date  defendant  made  and  delivered  to  plaintiff 
his  check  on  the  Bank  of  Dana  for  $320,  and  that  on 
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presentation  paymeot  was  refused  and  check  duly  pro- 
tested, wherefore  judgment  is  demanded  for  said  sum  of 
$320,  with  interest  and  expenses  of  proteet.  For  answer 
defendant  admits  making  the  check,  and  says  it  was  made 
and  delivered  as  part  of  an  oflfer  by  him  for  the  purchase 
of  a  tract  of  land  from  plaintiff,  but  that  plaintiff  refused 
said  offer  and  demanded  that  defendant  take  the  land  on 
other  and  different  terms  than  he  had  proposed  or  offered; 
that  he  (defendant)  refused  said  demand  and  refused 
to  make  the  purchase  on  the  terms  so  prescribed,  with  the 
result  that  no  contract  or  agreement  was  ever  in  fact  made, 
and  he  became  entitled  to  a  return  of  his  check,  on  which 
there  is  not  and  never  has  been  anything  due  the  plain- 
tiff. In  reply,  the  plaintiff  avers  that  a  valid  contract  of 
purchase  was  entered  into,  that  it  accepted  the  defendant's 
offer  for  the  lands,  and  is  able,  ready,  and  willing  to 
fulfill  said  agreement  on  its  part. 

The  facts,  as  developed  by  an  examination  of  the  rec- 
ord, are,  substantially,  as  follows:  The  defendant  visited 
the  state  of  Wyoming,  and  there  had  some  talk  with  the 
plaintiff  concerning  the  purchase  of  a  certain  tract  of  land. 
The  negotiations  then  had  between  them  resulted  in  the 
signing  and  delivering  by  defendant  to  plaintiff  of  a  writ- 
ten application  or  offer  in  the  following  form: 

The  Federal  Land  &  Securities  Company.  Applica- 
tion for  Land.  I,  the  undersigned,  hereby  apply  to  pur- 
chase the  N.  E.  quarter  of  section  27,  township  13,  range 
61,  county  of  Laramie,  Wyoming,  containing  one  hundred 
and  sixty  acres  (subject  to  legal  public  roads  and  mineral 
rights  as  reserved  by  the  Union  Pacific  Railroad  Com- 
pany), for  which  I  agree  to  pay  $2,000  as  follows,  $320 
in  cash,  $160  March  1,  1909,  and  the  1>alance  to  be  paid 
on  the  crop  payment  plan.  All  deferred  payments  to  draw 
interest  from  the  date  of  this  application,  at  the  rate  of 
six  per  cent  per  annum,  payable  annually.  Make  papers 
in  the  name  of  J.  W.  Hatch,  county  of  Greene,  state  of 
Iowa.     Post  office  address,  Dana,  Iowa.     July  30,   1908. 
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J.  W.  Hatch.  This  application  is  taken  subject  to  ap- 
proval of  the  board  of  directors  of  the  Federal  Land  & 
Securities  Company. 

With  this  application  he  made  and  delivered  to  the 
plaintiff  the  check  now  in  suit,  and  returned  to  his  home 
in  Iowa  with  the  understanding  between  the  parties  that, 
if  the  offer  was  accepted,  a  formal  written  contract  upon 
the  proposed  terms  would  be  prepared  by  plaintiff  and 
forwarded  by  mail  to  the  bank  at  Dana,  where  it  could 
be  examined  and  executed  by  the  defendant.  It  is  the 
claim  of  plaintiff  that  the  offer  was  in  fact  accepted  im- 
media'tely,  and  before  defendant  left  Wyoming,  but  the 
evidence  does  not  bear  out  the  assertion.  Thereafter  plain- 
tiff did  prepare  the  draft  or  form  of  contract  in  alleged 
conformity  with  the  proposed  terms  and  forwarded  it  to 
the  bank.  Upon  notice  of  such  action,  defendant  visited 
the  bank,  examined  the  contract  so  tendered  him,  and  re- 
fused to  accept  or  execute  it,  and  directed  the  bank  to 
refuse  paj'ment  of  the  check.  This  refusal  was  based 
upon  the  claim  that  the  contract  so  demanded  of  him 
was  not  the  one  he  had  offered  or  proposed  to  make,  but 
differed  therefrom  in  many  material  respects.  Whether 
this  contention  on  defendant's  part  is  sustained  by  the 
record  is  the  decisive  question  in  the  case.  It  will  be 
observed  that  the  application  or  offer  to  purchase  is  di- 
rected to  the  Federal  Land  &  Securities  Company,  and 
the  proposition  is  to  purchase  the  land  at  the  price  of 
$2,000,  of  which  $320  would  be  paid  in  advance,  $160 
on  March  1,  1909,  and  the  remainder  on  "the  crop  pay- 
ment plan."  The  paper  prepared  by  the  plaintiff  as  em- 
bodying its  conception  of  the  contract  is  a  very  elaborate 
affair,  entering  into  a  great  variety  of  detail,  and  filling 
more  than  six  printed  pages  of  the  record.  It  purports 
to  be  a  contract  between  the  defendant  as  purchaser,  and 
one  C.  H.  Ainley  of  California,  as  seller.  The  following 
are  a  few  illustrative  examples  of  the  stipulations  to  which 
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it  required  the  -defendant's  assent:  (a)  To  cultivate  and 
seed,  in  certain  named  crops,  a  given  number  of  acres  of 
land  each  year;  (b)  to  deliver  one-half  of  such  crop  each 
year  to  said  Ainley  at  the  nearest  market;  (c)  to  give  the 
seller  a  lien  on  all  crops  raised;  (d)  to  neither  sell  nor 
mortgage  his  own  share  of  the  crop  until  he  had  delivered 
the  seller's  share  and  received  his  written  receipt  therefor; 

(e)  to  make  no  assignment,  sale,  or  pledge  of  the  premises 
or  of  the  contract  without  the  written  consent  of  the  seller ; 

(f)  to  make  time  the  essence  of  the  contract  to  empower 
the  seller  to  declare  a  forfeiture  thereof  on  failure  to  per- 
form any  stipulation  of  the  agreement,  and  that  in  such 
case  all  payments  made  and  all  innprovements  placed  upon 
the  land  should  be  forfeited  to  the  seller. 

A  glance   at  these  papers  discloses   that,   aside  from 

a  reference  in  the  first  to  two  cash   payments  and  to  a 

wholly  undefined  "crop  plan"  (from  which  we  may  perhaps 

infer  that  the  parties  expected  to  agree  upon 

FOR  THE  SALE     tcrms  cnabUng  the  defendant  to  pay  the  re- 

OF   REAL    ES-  ,  ... 

tate:  offer        maindcr  of  the  purchase  price  by  deliverina:  to 

to  purchase:  r  r  j  o 

accTptance  ^^^  plaintiff  somo  share  or  all  of  the. crops 
raised  on  the  land),  there  is  not  in  the  written 
proposal  the  slightest  hint  or  suggestion  of  the  multitudi- 
nous conditions  in  the  form  of  contract  which  plainitiff 
prepared  and  submitted  for  the  signature  of  defendant. 
Even  if  it  should  be  conceded  (which  cannot  well  be  done) 
that  the  expression  "crop  payment  plan"  is  sufficiently 
definite  to  cover  the  plan  of  crop  payments  set  out  in 
the  proposed  contract^  it  contains  not  a  word  to  indicate 
any  purpose  on  the  part  of  defendant  to  surrender  or  limit 
his  right  to  sell  and  otherwise  exercise  the  ordinary  privi- 
leges of  ownership  over  his  own  share  of  the  produce;  or 
to  deny  himself  the  right  to  dispose  of  his  interest  in  the 
land  except  upon  consent  of  the  seller;  or  to  impose  upon 
his  contract  rights  the  liability  to  forfeiture  and  risk 
the  loss  of  all  payments  and  improvements  if  by  any  chance 
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there  should  be  a  default  in  the  performance  of  a  single 
item  of  his  agreement  When,  therefore,  the  plaintiff  pre- 
sented a  contract  containing  these  and  many  other  wholly 
new  stipulations  in  no  manner  mentioned  or  foreshadowed 
in  the  defendant's  offer  of  purchase,  the  latter  was  mani- 
festly within  his  right  in  refusing  to  honor  the  check 
which  accompanied  the  offer.  To  convert  an  offer  of  pur- 
chase into  a  contract  of  purchase,  the  acceptance  must  be 
of  the  very  terms  proposed,  and  if  the  seller  undertakes  to 
qualify  his  acceptance,  or  to  impose  upon  the  buyer  addi- 
tional terms  or  conditions,  there  is  no  contract  which  either 
may  enforce,  for  the  minds  of  the  parties  have  never  met. 
Baker  v.  Johnson  County,  37  Iowa,  186;  Batie  v.  Allison, 
77  Iowa,  313 ;  Stennett  v.  Bank,  112  Iowa,  273. 

It  is   argued,  however,   that,   even   though   defendant 
was  justified  in  refusing  to  execute  the  writing,  the  origi- 
nal   paper   constitutes    a    complete    contract    of    purchase, 
and  was  therefore  a  sufficient  consideration 
cepumce  and      for  the  chcck  in  suit     But  very  manifestly 

and  approval  ,..  •.  -r         -»         n  -% 

of  offer  to        this  IS  uot  the  casc.     In  the  first  place,  the 

purchase.  *^  ' 

language  of  the  instrument  admits  of  no 
other  construction  than  that  of  a  mere  offer,  and  contains 
an  express  declaration  by  which  it  was  to  be  submitted 
to  the  approval  of  a  'Aboard  of  directors."  The  plain- 
tiff's witness  Beatty,  one  of  its  board  of  directors,  under- 
takes to  say  in  a  general  way  that  the  application  was 
^'approved,"  not  by  the  board  of  directors,  but  by  an  execu- 
tive committee  of  such  board.  Moreover,  his  statement 
to  that  effect  is  a  mere  conclusion;  no  fact  from  which 
the  court  could  properly  find  an  acceptance  being  shown. 
Nor  was  there  any  notice  to  defendant  of  the  alleged 
acceptance,  unless  we  are  to  treat  as  such  the  plaintiff's 
letters  to  him  giving  notice  that  the  form  of  contract 
had  been  sent  to  the  bank  and  demanding  that  he  execute 
it  and  proceed  with  the  purchase  on  the  terms  and  con- 
ditions therein  named,  wtich  terms  and  conditions  plain- 
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tiflE  in&isted  were  in  strict  accord  with  the  application — 
a  position  which  as  we  have  seen  is  clearly  untenable. 

Not  only  the   language   of  the   application,    but  the 
words,  acts,  and  conduct  of  the  parties,  as  shown,  without 
substantial  dispute  demonstrate  that  both  parties  expected 
Same-  when       *°^  intended  that  if  the  offer  was  accepted 
bccSm^^*         a  formal  written  contract  should  be  executed, 
binding.  j^^  whioh  the  details  of  the  transaction  should 

be  agreed  upon  and  the  obligations  of  both  parties  definitely 
fixed.  Now,  while  it  is  true,  as  appellee  argues,  that  a 
binding  contract  for  the  purchase  of  land  may  exist,  if 
such  be  the  intention  of  the  parties,  even  where  .there  is 
an  understanding  or  expectation  that  a  further  and  more 
formal  writing  shall  be  executed,  yet  this  is  the  case  only 
where  the  terms  have  been  definitely  settled  in  other  writ- 
ings, memoranda,  or  correspondence,  or  have  been  settled 
by  oral  agreement  which  in  some  manner  has  been  taken 
out  of  the  statute  of  frauds.  The  leading  case  cited  by 
appellee,  Sanders  v.  Pottlitzer,  144  N.  Y.  209  (39  N.  E. 
75,  29  L.  R.  A.  431,  43  Am.  St.  Rep.  757),  states  the' 
limits  of  the  rule.  It  was  there  found  that  by  correspond- 
ence the  parties  had  settled  all  the  terms  and  conditions 
upon  which  a  purchase  of  property  was  to  be  made,  and, 
although  it  was  intended  to  reduce  it  to  more  formal 
shape,  they  were  held  bound  by  the  agr^ment.  But  in 
so  holding  the  court  is  careful  to  say  that,  in  such  case, 
"neither  party  is  entitled  to  insert  in  the  paper  any  ma- 
terial condition  not  referred  to  in  the  correspondence." 
Where,  however,  it  is  «^  part  of  an  understanding  in  which 
parties'  minds  have  met  upon  the  terms  of  a  sale  that 
the  agreement  shall  be  reduced  to  writing  and  executed 
by  both  parties  before  entering  upon  its  performance,  it 
is  the  general  rule  that  no  contract  is  in  fact  effected  until 
the  writing  is  made  and  executed.  Weitz  v,  Ind,  Dist,, 
79  Iowa,  427;  Olass  Works  v.  Barnes,  86  Hun,  374  (33 
IT.  Y.  Supp.  508);  Sparks  v.  Ptitsburg  Co.,  159  Pa.  295 
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(28  Atl.  152);  Bourne  v.  Shapleigh,  9  Mo.  App.  64; 
Gullich  V.  Alford,  61  Miss.  224. 

The  fact,  too,  that  the  first  writing  in  this  case  is 
uncertain  and  indefinite,  as  to  some  material  terms,  is  a 
strong  indication  tha«t  it  was  considered  as  a  mere  pre- 
liminary to  a  contract  in  which  these  mat- 
ters should  be  adjusted  and  agreed  upon. 
See,  in  point,  Methudy  v.  Rosa,  81  Mo.  481.  Where 
neither  the  offer  nor  the  acceptance  settle  certain  necessary 
details,  and  where  it  is  understood  that  a  written  con- 
tract shall  be  made  embodying  such  matters,  there  is  no 
contract  until  such  writing  be  executed.  Jersey  City  v. 
Brown,  32  N.  J.  Law,  504;  Bryant  v.  Ondrak,  87  Hun, 
477  (34  N.  Y.  Supp.  384).  This,  as  we  view  the  facts, 
is  precisely  the  situation  of  the  parties  to  this  case,  and 
that  no  enforceable  contract  was  ever  made  between  them. 

There  is  still  another  feature  of  the  case  having  a 
substantial  bearing  upon  the  rights  of  the  parties.  The 
application  or  offer  was  made  by  the  defendant  to  the 
Same-  ac-  Corporation,   the   Federal  Land  &  Securities 

jepgncc  by  Company.  The  so-called  "acceptance"  was 
^^'  by   that   corporation ;    but   it  tenders   to   de- 

fendant and  insists  upon  his  accepting  a  contract  of  sale 
from  C.  H.  Ainley,  of  whom,  so  far  as  appears  from  the 
record  of  the  prior  negotiation,  no  mention  had  ever  before 
been  made  between  them.  Upon  the  face  of  the  facts 
disclosed,  defendant  was  dealing  with  the  plaintiff  alone, 
and  the  latter  could  not  require  him  to  enter  into  con- 
tract relations  with  a  third  person  unless  he  chose  to  do  so. 

Without  pursuing  the  discussion  further,  we  have  to 
say  that  we  are  satisfied  that,  under  the  conceded  facts, 
plaintiff  should  not  be  permitted  to  recover  upon  the  check, 
and  that  a  cancellation  of  said  instrument  should  have 
been  decreed   as   prayed  by  the  defendant. 

The  decree  appealed  from  is  therefore  reversed.  De- 
cree accordingly  may  be  entered  in  this  court  within  thirty 
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days  at  the  election  of  the  defendant.  Otherwise  cause 
will  be  remanded  to  the  district  court  for  decree  in  har- 
mony with  this  opinion. — Reversed, 


W.  B.  Wayt  &  Son  v.  Maey  Meiohen,  Appellant. 

Sales:    justice  op  the  peace:    jurisdiction:    value.     The  defend- 

1  ant  in  this  action,  a  resident  of  one  county,  ordered  goods  of 
plaintiff,  a  resident  of  another  county,  for  which  he  agreed  to 
pay  a  certain  sum  on  delivery  or  give  an  approved  note  due  one 
year,  payable  at  the  county  of  the  seller,  and  containing  a  stipu- 
lation for  attorney's  fees  and  the  jurisdiction  of  any  justice  of 
the  peace.  As  by  the  terms  of  the  agreement  the  defendant  did 
not  undertake  to  pay  money  or  execute  the  note  at  the  county 
of  the  seller,  an  action  upon  the  contract  could  not  be  main- 
tained before  a  justice  of  the  county  in  which  the  seller  resided. 

Sales:    place  of  payment.    Where  a  promise  is  made  to  pay  a  stipu- 

2  lated  price  for  goods  on  delivery  of  the  same  at  a  specified  place 
the  law  will  imply  a  promise  to  pay  at  that  place. 

Justice  of  the  peace:     jurisdiction.     Jurisdiction  of  a  justice  in 

3  an  action  for  the  breach  of  a  contract  to  deliver  goods  at  a  speci- 
fied place  is  not  conferred  by  an  implied  promise  to  pay  there- 
fore at  such  place. 

Appeal  from  Sac  District  Court. — Hon.  T.  M.  Powebb, 

Judge. 

Saturday,   April   9,    1910. 

The  defendant  appeals  from  the  ruling  of  the  dis- 
trict court  reversing  a  judgment  of  dismissal  for  want 
of  jurisdiction  entered  by  the  justice  of  the  peace. — Re- 
versed. 

Edson  £  Moulton,  for  appellant 

R.  L.  McCord,  for  appellee. 
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Ladd,  J. — On  April  7,  1908,  the  defendant,  a  resi- 
dent of  Buena  Vista  County,  executed  an  order  for  a 
monument  to  be  "delivered  at  Newell  Cemetery  about 
July  or  as  soon  as  convenient  thereafter,  for  which  I  agree 
to  pay  ($285)  two  hundred  and  eighty-five  dollars^  on 
delivery  or  give  approved  note  due  one  year  payable  at 
Sac  City,  Iowa,  and  attorney  fees  if  action  is  commenced. 
I  also  agree  to  furnish  material  for  foundation  if  I  have 
one  put  in.  It  is  agreed  that  any  justice  of  the  peace 
may  have  jurisdiction  on  this  order.''  Notice  claiming 
of  her  the  purchase  price  "as  justly  due  them  on  your 
contract,"  and  requiring  her  to  appear  before  J.  W.  Nut- 
ter, a  justice  of  the  peace  in  Jackson  Township,  in  Sac 
County,  was  served  on  defendant,  and  on  the  return  day, 
November  30,  1908,  she  appeared  and  moved  that  the 
action  be  dismissed  for  want  of  jurisdiction.  The  cause 
was  transferred  to  the  justice  court  of  W.  Jackson,  by 
whom  the  motion  to  dismiss  was  sustained.  A  writ  of 
error  to  the  district  court  was  sued  out,  and  by  it  the  rul- 
ing and  dismissal  of  the  justice  reversed. 

As  the  action  was  begun  in  a  county  other  than  that 
of  defendant's  residence,  the  justice's  court  was  without 
jurisdiction,  unless  this  was  conferred  in  pursuance  of  sec- 
tion 4481  of  the  Code,  which  reads:  "On  written  con- 
tracts stipulating  for  payment  at  a  particular  place,  action 
may  be  brought  in  the  township  where  the  payment  was 
agreed  to  be  made."  Porter  v.  Welsh,  117  Iowa,  144; 
Baily  v.  Birhhofer,  123  Iowa,  59.  Section  3496  of  the 
Code,  in  the  chapter  relating  to  the  venue  of  actions 
generally,  provides  that,  "when  by  its  terms  a  written 
contract  is  to  be  performed  in  a  particular  place,  action 
for  a  breach  thereof  may,  except  as  otherwise  provided, 
be  brought  in  the  county  wherein  such  place  is  situated." 
The  effect  of  the  statute  first  quoted  is  to  make  the  last 
applicable  to  the  courts  of  justices  of  the  peace  by  indi- 
cating the  township  in  which  suit  shall  be  brought^  so  that 
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decisions  construing  or  applying  the  one  are  controlling 
as  to  the  other.  The  promise  of  defendant  was  to  pay 
on  delivery  or  execute  a  notq.  This  was  optional  with 
her,  and, .  in  passing  on  the  issue  presented,  it  roay  be 
assumed  that  she  did  neither.  Were  the  promise  merely 
to  pay  a  stipulated  price  on  delivery  of  the  monument 
at  a  specified  place,  the  law  would  imply  a  promise  to 
pay  for  it  there,  but  this,  not  being  expressed  in  terms 
as  exacted  by  the  statute,  would  not  be  effectual  in  con- 
ferring jurisdiction.  Hunt  v.  Bratt,  23  low-a,  171; 
Manley  v.  Wolf,  24  Iowa,  141;  Moyres  v.  Council  Bluffs 
Nursery  Co.,  125  Iowa,  673;  Ft,  Dodge  Coal  Company  v, 
Willis,  71  Iowa,  152,  These  cases  are  to  be  distinguished 
from  those  where  the  purchasers  agree  to  receive  or  ac- 
cept at  the  place  of  delivery,  for  in  the  latter  the  gist  of 
the  action  is  the  breach  of  the  understanding  to  perform 
at  a  specified  place.  Haugen  &  Co.  v.  McCarthey,  34 
Iowa,  415.  The  feature  of  the  contract  essential  to  juris- 
diction is  the  written  undertaking,  in  terms  not  by  im- 
plication, to  perform  at  a  specified  locality.  By  the  terms 
of  the  contract,  defendant  promised  "to  pay  two  hundred 
and  eighty-five  dollars,  on  delivery  or  to  give  approved 
note  due  one  year,  payable  "at  Sac  Citj,  Iowa." 

Appellee  argues  that,  inasmuch  as  "payable"  has  ref- 
erence to  the  indebtedness,  it  should  be  held  to  relate  back 
to  the  consideration,  but  the  language  of  the  instrument 
does  not  warrant  that  construction.  Plainly  enough,  the 
payment  if  in  cash  was  to  be  made  on  delivery.  By  this 
was  meant  on  the  occasion  or  time  of  delivery  at  the  ceme- 
tery, but,  at  defendant's  option,  she  might  execute  a  note 
provided  (1)  it  be  approved,  (2)  be  made  payable  at 
Sac  City,  (3)  due  in  one  year,  and  (4)  it  stipulate  for 
attorney  fees  in  event  of  suit  thereon.  As  defendant  did 
not  undertake  to  pay  in  money  at  Sac  City,  jurisdiction 
of  the  justice  in  Sac  County  necessarily  depended  on  Ihe 
stipulation  with  respect  to  the  execution  of  the  note.     As 
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this  was  optional,  she  can  not  be  said  to  have  undertaken 
to  bind  herself  in  that  manner.  Conceding,  however,  that 
she  did  agree  to  execute  a  note,  such  as  described,  she  did 
not  undertake  to  do  so  at  Sac  City.  The  place  of  doing 
that  was  not  specified,  and  therefore  performance  by  pay- 
ing money  or  executing  the  note  was  by  fair  implication 
to  bo  at  the  cemetery,  the  locality  of  which  is  not  dis- 
closed by  the  record.  In  any  even*,  the  contract  does 
not  exact  its  performance  in  a  county  other  than  that  of 
defendant's  residence.  It  must  be  borne  in  mind  that 
the  suit  necessarily  rests  on  the  breach  of  contract  in 
failing  t6  execute  the  note,  and  not  on  the  breach  of  the 
conditions  to  be  incorporated  in  the  note  when  executed. 
This  seems  to  have  been  overlooked  in  Parri  v.  McOotvn 
(Texas  App.),  98  S.  W.  950.  In  Bradley  v.  Palen,  78 
Iowa,  126,  the  decision  was  that  the  venue  was  rightly 
laid,  for  that  Palen  had  promised  to  "settle  by  note  at 
Algona,  Iowa,"  where  the  action  was  brought.  As  there 
was  no  breach  of  any  obligation  to  be  performed  in  a 
county  other  than  that  of  defendant's  residence,  the  jus- 
tice's court  in  Sac  County  was  without  jurisdiction. — 
Reversed. 


Hknky  Loxtercamp,  Appellee,  v.   Lininoer  Implement 
Company,  Appellant. 

Sales:    implied  warranty.     Where  a  dealer  undertakes  to  furnish 

1  an  article  to  fill  an  order  from  one  who  buys  for  resale,  a  war- 
ranty is  implied  that  it  is  of  merchantable  quality;  and  this  or- 
dinarily means,  in  the  case  of  a  manufactured  article,  that  it  is 
of  good  material,  well  made  and  reasonably  fitted  for  the  use 
for  which  it  is  constructed  and  furnished. 

Same:    express  warranty:   merger  of  implied  warranty.    The  pro- 

2  vision  in  a  written  order  for  a  farm  implement  from  a  whole- 
sale dealer,  that  the  implement  is  subject  to  the  warranties  pub- 
lished in  the  catalogue  of  the  manufacturer,  if  constituting  an 
express  warranty  on  the  part  of  anyone,  it  is  the  warranty  of 
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the  wholesaler  rather  than  that  of  the  manufacturer,  and  is  not 
necessarily  inconsistent  with  an  implied  warranty,  or  to  be  taken 
as  expressing  the  entire  agreement 

Same:    appeal:   change  of  theory.    One  who  has  induced  a  hold- 

3  ing  of  the  trial  court  that  a  contract  of  sale  did  not  amount  to 
an  express  warranty,  can  not,  on  appeal,  escape  liability  for  breach 
of  implied  warranty  on  the  gn'ound  that  the  same  was  merged  in 
the  express  warranty. 

Warranties:    express  and  implied.    A  written  contract  of  sale  and 

4  warranty  will  not  of  necessity  deprive  the  buyer  of  the  benefit 
of  an  implied  warranty. 

Same:    breach  of  warranty:    inspection  by  purchaser:    waiver 

5  of  defects.  One  who  purchases  with  an  implied  warranty  an 
article  of  machinery,  the  real  character  and  quality  of  which  can 
only  be  determined  by  actual  use,  does  not  lose  the  benefit  of  his 
warranty  by  a  failure  to  discover  latent  defects  until  the  ma- 
chine is  put  to  the  actual  use  for  which  intended. 

Same.    The  duty  of  inspecting  an  article  purchased  only  applies  where 

6  the  buyer  undertakes  to  rescind  the  purchase;  it  can  not  be  urged 
in  an  independent  action  to  recover  damages  for  breach  of  an 
alleged  implied  warranty. 

Same:    breach  of  warranty:    measure  of  damages.     Although  a 

7  purchaser  of  machinery  for  resale  under  an  implied  warranty 
pleads  a  loss  of  resale  and  consequent  loss  of  profit  because  of 
a  breach  of  the  warranty,  yet,  if  he  also  alleges  that  by  reason 
of  its  defective  condition  the  machine  was  wholly  unsalable,  use- 
less and  without  value,  he  is  not  limited  in  his  recovery  to  a  loss 
of  profits  from  the  resale,  but  may  recov<;r  the  difference  be- 
tween the  reasonable  value  of  the  machine  had  it  been  in  mer- 
chantable condition  as  warranted,  and  its  value  in  the  actual  con- 
dition in  which  it  was  delivered. 

Exclusion  of  evidence:    harmless  error.     A  party  can  not  com- 

8  plain  of  the  exdusion  of  evidence  which  is  subsequently  admitted. 

Appeal  from  Carroll  District  Court. — Hon.  F.  M.  Pow- 

£BS,  Judge. 

Satubday,   Apeil  9,   1910. 

AoTioN  at  law  to  recover  damages  for  breadi  of  an 
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alleged  implied  warranty  of  a  manure  apreader.      Judg- 
ment for  plaintiflE,   and  defendant  appeals. — Affirmed. 

B.  I.  Salinger  and  L.  H.  Salinger,  for  appellant. 

Lee  £  Bobb,  for  appellee. 

Weaves,  J. — ^At  the  date  of  the  transaction  under 
inquiry  the  plaintiflF  was  a  retail  dealer  in  farm  imple- 
ments at  Carroll,  Iowa,  and  the  defendant  a  wholesale 
dealer  at  Omaha>  Neb.,  in  like  merchandise,  including 
the  Kemp  manure  spreader,  manufactured  by  a  concern 
known  as  the  Richardson  Manufacturing  Company  at  Wor- 
cester, Mass.  Plaintiff  gave  defendant  a  written  or  printed 
order  for  a  Kemp  spreader,  in  which  the  only  reference 
to  a  warranty  or  representation  of  quality  is  in  the  fol- 
lowing words:  "We  agree  to  receive  the  following  men- 
tioned below  and  settle  for  the  same  on  arrival  by  notes 
due  as  per  terms  marked  below.  .  .  .  All  goods  sub- 
ject to  the  warranties  published  in  factory's  catalogue 
and  circulars."  There  is  evidence  to  the  effect  that  the 
Richardson  Manufacturing  Company  in  its  advertising 
literature  described  the  virtues  and  triumphs  of  the  Kemp 
spreader  in  the  following  terms:  "The  Worcester  Kemp 
manure  spreader  has  had  nearly  thirty  years  of  this  field 
experience.  Every  part  has  been  demonstrated  in  actual 
field  work;  it  is  strong,  simple  and  mechanically  right 
It  does  its  work  with  a  certainty  that  is  not  disturbed 
by  any  possible  local  conditions.  The  Worcester  Kemp 
is  well  built  in  every  detail.  Every  particle  of  material 
has  its  office  to  perform,  and  forms  its  part  of  the  mag- 
nificent whole."  The  machine  was  shipped  to  plaintiff, 
who,  after  having  it  in  store  for  a  time,  made  a  tentative 
sale  thereof  to  one  Schwaller  for  use  on  a  farm.  On  being 
tested  by  Schwaller,  it  proved  to  be  incapable  of  doing 
good  work,  and  was  returned  to  the  plaintiff,  who,  after 
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nnsuecesaful  appeals  first  to  the  defendant  and  later  to  the 
Richardson  Company  to  remedy  the  defects,  brought  this 
action  for  damages,  declaring  both  upon  a  breach  of  a 
written  warranty  and  a  breach  of  an  implied  warranty 
of  fitness.  The  defendant  answered,  admitting  tTie  sale 
of  the  machine  to  plaintiff,  but  denying  that  it  gave  the 
plaintiff  any  warranty,  express  or  implied,  concerning 
said  machine,  and  alleging  that  "whatever  warranties,  ex- 
press or  implied,  were  made,  if  any  were  made,  were  not 
those  of  the  defendant  but  of  the  makers  of  the  machine 
in  controversy;"  and  it  further  avers  that,  if  any  implied 
warranty  did  or  could  have  arisen  from  the  sale  to  plain- 
tiff, yet  as  it  is  conceded  that  such  sale  was  made  to  him 
for  the  purpose  of  resale,  and  as  he  had  the  machine  in 
his  possession  for  a  period  reasonably  sufficient  to  enable 
bim  to  inspect  it  and  ascertain  its  quality  before  selling  to 
Schwaller,  the  office  of  such  warranty  had  been  accom- 
plished, and  no  action  would  thereafter  lie  against  de- 
fendant for  it8  breach. 

At  the  close  of  the  testimony,  the  trial  court  with- 
drew from  the  jury  the  issue  upon  the  alleged  express 
warranty,  but  submitted  the  case  for  a  verdict  upon  the 
alleged  breach  of  an  implied  warranty.  On  this  question 
it  instructed  the  jury  in  substance  that  if  the  machine  was 
ordered  for  the  purpose  of  resale,  and  at  the  time  of  such 
order  plaintiff  had  no  opportunity  to  inspect  and  ascertain 
the  quality  of  such  spreader,  the  law  would  imply  a  war- 
ranty that  it  was  reasonably  fit  for  the  purpose  for  which 
it  was  designed,  and  was  in  a  merchantable  condition, 
and  that,  if  on  a  reasonable  trial  it  proved  to  be  materially 
defective  in  the  respects  named,  plaintiff  was  entitled  to 
recover  his  damages  so  sustained.  The  jury  found  for 
the  plaintiff. 

Stated  in  brief  terms,  the  position  of  appellant  is 
that  under  the  circumstances  of  this  case  there  was  no 
implied  warranty  in  the  sale  of  the  machine;  or,  if  such 
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implication  did  arise,  it  was  fully  satisfied  and  discharged/ 
when  plaintiff  had  held  it   in  possession  a 

I.  Sales:  /r»«  .-.  .  »    , 

inpUed  Sufficient  time  for  inspection  of  its  quality 

and  character  before  making  a  resale.  Was 
there  an  implied  warranty?  We  do  not  understaiid  coun- 
sel to  deny  the  proposition  that,  generally  speaking,  in 
an  executory  contract  for  sale  of  personal  property  when 
the  thing  sold  is  not  present  for  inspection  and  delivery, 
or  where  a  dealer  undertakes  to  furnish  an  article  to  fill 
the  order  of  one  who  buys  for  resale  or  for  any  other 
known  or  specified  use,  a  warranty  is  implied  that  it  is 
of  merchantable  quality,  and  this  is  ordinarily  held  to 
mean  or  include  an  assurance  that  such  article  (if  a  prod- 
uct of  manufacture)  is  well  made,  of  good  material,  and 
reasonably  well  fitted  for  the  uses  for  which  it  is  con- 
structed or  furnished.  Davis  v.  Sweeney,  75  Iowa,  45; 
BusseJl  V.  Criichfield,  75  Iowa,  69;  BlacJcmore  v.  Fair- 
banks, 79  Iowa,  282;  Checkrower  Co.  v.  Bradley,  105 
Iowa,  537;  Parsons  v.  Mallinger,  122  Iowa,  703;  Batik 
V.  Butcher,  128  Iowa,  413.  In  some  states  the  rule  may 
be  somewhat  narrower  than  is  here  stated,  but  it  is  too 
well  settled  in  our  own  jurisdiction  to  admit  of  question. 
It  is  argued,  however,  that  the  terms  of  the  written 
order  are  such  as  to  exclude  any  implication  of  warranty. 
This  position  is  grounded  on  the  clause,  "all  goods  subject 
g^^.  to  the  warranties  contained  in  the  factory's 

S2S?ty:  catalogues  and  circulars."    It  is  said,  in  sub- 

i^pfied**^         stance,  that  here  is  an  express  written  war- 
warranty.  rauty  which  iucludcs  all  the  terms  and  lia- 

bilities which  in  any  case  could  arise  from  an  implied 
warranty,  and  therefore  under  the  rule  of  Bucy  v.  Pitts, 
Sb  Iowa,  464,  the  implied  warranty  must  be  considered 
as  merged  in  the  writing,  and  the  latter  be  taken  as  ex- 
pressing the  entire  agreement  At  the  same  time  it  is 
strenuously  insisted  that  the  written  warranty,  so  called, 
is  not  the  agreement^  representation,  or  warranty  of  the 
Vol.  147  Ia.— 3. 
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defendant,  but  of  the  "factory"  which  made  the  machine, 
which  was  in  no  manner  a  party  to  the  contract  of  sale 
in  controversy,  and  is  not  a  party  to  this  action.  This 
defense  appears  to  us  to  be  untenable.  To  give  the  clause 
referred  to  any  reasonable  construction  or  effect  as  an 
express  warranty  by  any  person  would  require  us  to  say 
that  the  appellant  thereby  adopted  as  its  own  warranty 
the  representations,  if  any,  found  in  the  publications  of 
the  manufacturer.  It  could  not  reasonably  be  said  that 
the  appellee  was  buying  upon  a  warranty  to  him  by  the 
Kichardson  Manufacturing  Company,  for  that  company 
was  a  stranger  to  the  transaction.  If  there  be  any  war- 
ranty expressed  in  the  writing,  it  must  be  that  of  the 
appellee,  who  alone  was  filling  the  order. 

But  defendant   denies   that  the  language  constituted 

an  express  warranty  on  its  part,   and,   having  succeeded 

in   inducing  the  trial   court  to  so  hold,   it 

chwJge'or* '     can  not  be   permitted   in  this  court  to  es- 

theory.  ,       ,        "^ 

cape  liability  on  the  ground  that  its  im- 
plied warranty  has  been  merged  in  an  express  warranty 
which  it  never  gave. 

Moreover,  even  if  it  should  be  held  that  this  writing 
contains  an  express  warranty,  we  are  not  prepared  to  say 
that  it  is  such  as  excludes  the  idea  of  an  implied  war- 
ranty.     Though   such   is   not   the   universal 
express  and'      holding,  it  is  the  rule  in  this  state  tiiat  a 

implied.  . 

written  contract  of  sale  and  written  war- 
ranty do  not  necessarily  deprive  the  buyer  of  the  benefit 
of  an  implied  warranty.  Bucy  v.  Pitts,  89  Iowa,  464; 
Chechrower  Co.  v.  Bradley,  105  Iowa,  537;  Heating  Co. 
V.  Kramer,  127  Iowa,  142.  Our  attention  is  directed  to 
nothing  in  the  writing  which  is  inconsistent  with  the 
existence  of  an  implied  warranty. 

JX  is  further  argued  that  plaintiff  received  and  held 
the  machine  a  sufficient  length  of  time  in  which  to  inspect 
and  reject  it  if  found  wanting,  and  can  not  now  be  heard 
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to  claim  a  breach  of  the  warranty.  The  record  does  not 
Samb-  breach  ^^^®  ^  ^^^^  ^^^  *^®  application  of  the  rule 
?4pleSran^y  '^tich  counscl  here  invoke.  It  may  be  true 
SSiSSJTf  (though    that    question    is    not    now    before 

defects.  ^g^  ^YiSi^^  had  the  alleged  defects  been  of  a 

patent  character  or  such  as  were  readily  observable  from 
an  ordinary  inspection,  a  retention  of  the  machine  be- 
yond a  reasonable  time  for  such  casual  inspection  would 
be  a  waiver  of  the  right  to  claim  a  breach  of  the  warranty; 
but  it  certainly  is  not  the  rule  that  one  who  purchases 
with  an  implied  warranty  a  piece  of  farm  machinery  like 
a  threshing  machine,  a  windmill,  a  harvester,  a  manure 
spreader,  or  other  article  the  real  character  and  quality 
of  whidi  can  be  determined  only  by  a  test  of  actual  prac- 
tical use  must  lose  the  benefit  of  his  warranty  because  he 
fails  to  discover  concealed  or  latent  defects  until  in  the 
ordinary  course  of  business  he,  or  his  customers,  put  the 
thing  purchased  to  the  use  for  which  it  is  designed  and 
sold. 

Indeed,  we  think  the  duty  of  inspection  upon  receipt 
of  the  article  purchased  is  applicable  only  to  cases  where 
the  buyer  undertakes  to  rescind  his  order  or  to  exercise 
the  right  to  return  the  property  to  the  seller. 
He  may,  if  he  so  elect,  rest  upon  his  right 
to  damages  for  breach  of  the  warranty  and  recoup  there- 
for in  an  action  against  him  for  the  purchase  price,  or 
he  can  maintain  an  independent  action  for  damages,  and 
in  such  proceeding  it  is  immaterial  that  he  did  not  in- 
spect the  article  and  ascertain  the  defects  promptly  upon 
its  receipt.  Bushman  v.  Taylor,  2  Ind.  App.  12  (50  Am. 
St.  Eep.  228) ;  Brigg  v.  Hilton,  99  K  Y.  517  (3  N.  E. 
51,  52  Am.  Eep.  63) ;  Bonnell  v.  Jacobs,  36  Wis.  59. 

Again,  it  is  urged  that  the  damages  which  the  plain- 
tiff was  permitted  to  recover  were  for  his  loss  of  a  resale 
to  Schwaller  and  not  the  ordinary  compensation  allowable 
upon  showing  a  breach  of  warranty,  and  this  loss  of  a  resale 
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could  have  been  avoided  by  him  had  he  exercised  reasonable 

7.  Sami:  breach  diligence  to  'ascertain  the  defects  of  the 
meawre*Sf^*  machine.  It  is  true  that  plaintiff  pleads 
***°^*^  the  alleged  loss  of  a  resale  of  the  machine 

and  a  consequent  loss  of  profits;  but  he  does  more  and 
alleges  that,  by  reason  of  its  defective  condition,  the  ar- 
ticle was  wholly  unsalable,  useless,  and  without  value. 
The  court,  as  was  proper,  instructed  the  jury  that,  if  it 
found  him  entitled  to  a  verdict,  the  measure  of  plaintiff's 
recovery  was  the  difference  between  the  reasonable  value 
of  the  machine  had  it  been  in  a  merchantable  condition 
as  impliedly  warranted  and  its  value  in  the  actual  con- 
dition in  which  it  was  delivered.  The  fact  of  an  attempted 
resale  was  important  only  as  showing  plaintiff's  conduct 
with  reference  to  the  machine,  and  the  sufficiency  of  the 
efforts  he  had  made  to  test  its  merchantability  and  fitness 
for  the  work  it  was  designed  to  perform.  His  recovery 
was  not  simply  the  loss  of  a  sale  of  the  machine,  but  for 
its  failure  to  fill  the  measure  of  the  warranty  on  whidi 
it  was  sold  to  him. 

Error  is  assigned  upon  the  alleged  refusal  of  the  court 
to  admit  evidence  of  an  expert  witness  as  to  the  meaning 
of  the  phrase  "all  goods  subject  to  warranties  published 

8.  ExcLusioH  OP  ^^  factory's  catalogues  and  circulars."  While 
haraieM*  ^^  appears  that  the  court  at  first  sustained 
error.  plaintiff's  objections  to  this  line  of  evidence, 

the  transcript  shows  that  it  finally  yielded  to  counsel's 
I)ersistence,  and  admitted  the  very  matter  which  this  as- 
signment of  error  assumes  was  excluded.  In  view  of  this 
record,  it  is  not  easy  to  understand  just  why  the  ruling 
is  pressed  upon  our  attention  as  reversible  error. 

We  find  no  reason  for  interfering  with  the  judgment 
below,  and  it  is  afftrmed. 
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W.  A*  KiEKPATKicK,  Appellee,  v.  F.  A.  Greenland,  et  al., 

Appellant 

Cancellation  of  instrmnents:    trusts:  quieting  op  title:  evidence. 

1  Where  one  in  whose  name  title  to  property  is  taken  furnished 
all  or  any  definite  part  of  the  purchase  price  as  his  own  and  not 
by  reason  of  an  agreement  with  one  claiming  an  adverse  title, 
he  is  entitled  to  retain  the  same  or  have  a  resulting  trust  de- 
clared to  the  amount  of  the  consideration  which  he  furnished; 
but  if  on  the  other  hand  the  party  claiming  adversely  paid  all 
or  any  part  of  the  consideration  personally,  or  by  an  arrangement 
with  the  holder  of  the  legal  title,  he  is  entitled  to  have  the  deed 
set  aside.  In  the  instant  case  the  plaintiff,  seeking  to  cancel  the 
deed  in  question,  was  an  aged  and  ignorant  man  and  the  defend- 
ant, who  held  the  legal  title,  was  a  man  of  affairs,  and  the  evidence 
is  held  to  show  that  the  land  deeded  to  defendant  was  paid  for 
by  plaintiff  personally  and  by  defendant  in  his  behalf,  and  the 
plaintiff  is  entitled  to  have  the  deed  set  aside  and  title  quieted 
in  him. 

Same:    evidence.     The  fact  that  one  claiming  to  be  the  owner  of 

2  property  conveyed  to  another  always  had  the  possession  of  the 
same  following  the  deed;  that  he  made  many  payments  therefor; 
paid  the  taxes  and  used  the  property  as  his  own;  that  never  un- 
til shortly  before  action  to  quiet  title  did  the  party  holding  the 
legal  title  claim  the  property  under  his  deed;  and  that  the  par- 
ties agreed  upon  a  division  line  or  boundary  between  the  land 
in  question  and  that  unquestionably  owned  by  defendant,  were 
strong  circumstances  to  support  plaintiff's  claim  of  ownership  in 
this  action.  ^ 

Appeal  from  Decatur  District   Court. — ^Hon.   H.   K. 
Evans,  Judge. 

Satubday,   April   9,    1910. 

SiHT  in  equity  to  cancel  and  set  aside  a  certain  deed 
made  by  Joseph  A.  Brown  and  other  defendants  to  de- 
fendant Greenland,   and  to  quiet  plaintiffs  title   to  the 
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land  covered  therdby.  Defendant  Greenland  denied  plain- 
tiffs title,  and  claimed  that  the  land  belonged  to  him 
because  he  paid  the  purchase 'price  therefor.  On  the  issues 
tendered,  the  trial  court  granted  plaintiff  the  relief  de- 
manded, and  defendant  Greenland  appeals. — Affirmed. 

C.  W.  Hoffman  and  V.  R.  McGirmis,  for  appellant. 

Oeq.  W.  Baker  and  A,  P.  Olsen,  for  appellee. 

Deemeb,  C.  J. — Some  time  in  the  year  1899  plaintiff 
entered  into  a  written  contract  with  the  defendants,  other 
than  Greenland,  for  the  purchase  of  the  land  in  contro- 
versy, and  to  pay  therefor  the  sum  of  $500  in  installments 
of  $100  each.  One  hundred  dollars  was  paid  at  the  time 
of  the  delivery  of  the  contract,  and  the  final  $100  was  con- 
fessedly paid  by  defendant  Greenland.  He  at  that  time 
had  the  contract,  although  it  had  never  been  assigned  to 
him,  and,  when  the  final  payment  was  made,  defendants 
Brown  and  others  executed  and  delivered  a  deed  for  the 
land  to  defendant  Greenland.  This  deed  was  executed  in 
April  of  the  year  1902,  and  was  filed  for  record  some 
time  during  the  same  month.  This  action  was  commenced 
by  plaintiff  some  time  in  April  of  the  year  1904,  and  is 
to  s6t  aside  the  deed  to  Greenland  and  to  establish  and 
quiet  plaintiff's  title  to  the  land.  There  is  no  doubt  that 
^e  original  contract  was  made  by  plaintiff  for  the  pur- 
chase of  the  land,  and  he  claims  that  he  made  all  the 
payments  save  the  last  called  for  by  the  contract.  He 
admits  that  the  last  payment  was  made  by  defendant 
Greenland,  but  he.  says  that  this  payment  was  made  for 
and  on  his  behalf,  for  the  reason  that  Greenland  was  then 
owing  him  more  than  the  amount  of  the  payment  or  all  of 
the  payments  made  by  Greenland.  He  further  says  that 
he  gave  Greenland  the  contract  without  assignment  shortly 
before  the  last  payment  was  made  in  order  that  he,  Green- 
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land,  might  settle  with  the  vendors,  and  that  Greenland 
was  to  take  title  to  the  land  in  his,  plaintiff's  name,  and 
that  he,  plaintiff,  did  not  know  that  Greenland  had  taken 
title  in  his  own  name  nntil  shortly  before  the  commence- 
ment of  this  action.  On  the  other  hand,  Grenland  says 
that  the  land  was  pnrchased  for  his  benefit,  and,  although 
the  original  contract  therefor  was  made  in  plaintiff's  name, 
he,  Greenland,  paid  the  entire  purchase  price,  and  was 
and  is  entitled  to  the  land  and  to  have  his  title  thereto 
confirmed. 

Appellant  is  relying,  not  only  on  the  legal  title,  but 
upon  an  equitable  one  resulting,  as  is  claimed,  from  his 
payment  of  the  purchase  price.  On  the  other  hand,  plain- 
tiff is  relying  upon  his  contract  of  purchase,  his  payment 
of  part  of  the  purchase  price,  and  a  further  claim  that, 
although  Greenland  may  have  in  fact  paid  part  of  the  pur- 
chase price,  whatever  payments  he  made  were  because  he 
was  indebted  in  the  amount  thereof,  if  not  more,  to  plain- 
tiff, because  of  property  sold  by  plaintiff  to  said  Greenland. 

From  this  statement  the  exact  question  for  solution 

is  apparent.     Of  course,  if  defendant  Greenland  furnished 

all  or  any  definite  and  specific  part  of  the  purchase  price 

for  the  property,   and   the   amount  so   fur- 

1.  Cancellation  •ij-ii  -i^i*  j  •! 

OF  IN8TEU-        nished   belonged   to   nim,   and   was   paid   as 
tru»tt:*  his  own,  and  not  by  reason  of  an  arrange- 

evldcnce.  ment  with  plaintiff,  whereby  the  amount  so 

furnished  was  loaned  to  plaintiff,  or  paid 
because  of  a  prior  indebtedness  to  him,  Greenland  is  en- 
titled to  sustain  the  deed  which  was  given  to  him  for 
the  property,  or  have  a  resulting  trust  declared  to  the 
amount  of  the  consideration  furnished.  If,  on  the  other 
hand,  plaintiff  paid  any  part  of  the  consideration  for  the 
property,  he  is  entitled  to  protection  in  the  amount  so 
paid,  and,  if  he  |5aid  all  either  personally  or  by  an  ar- 
rangement with  defendant  Greenland,  he  is  entitled  to 
have  the  deed  set  aside  and  bis  title  quieted.     Plaintiff 
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is  an  old  and  ignorant  man^  and  defendant  Greenland 
is  a  shrewd  man  of  affairs.  He,  defendant,  had  plain- 
tiff's confidence,  and  he  undoubtedly  received  much  prop- 
erty from  plaintiff.  Whether  or  not  he  paid  for  it  as 
received  or  at  any  other  time  is  a  question  of  grave  doubt. 
The  purchase  of  the  property  was  made  by  plaintiff  in 
his  own  name,  and  beyond  all  doubt  he  made  the  first 
payment  from  his  own  means.  He  also  paid  all  the  taxes 
on  the  property  save  for  a  single  year,  and  for  this  year 
defendant  Greenland  made  the  payment,  but  he  did  this 
in  plaintiff's  name.  Plaintiff  was  in  possession  of  the 
property  under  '  the  contract,  and  has  retained  that  pos- 
session down  to  the  present  time.  He  also  leased  a  part 
of  it  from  time  to  time,  and  received  the  rentals  therefrom. 
After  the  purchase,  defendant  Greenland  purchased 
an  adjoining  tract,  and  a  dispute  arose  regarding  the  di- 
vision line  between  the  two  tracts.  A  survey  was  had, 
2.  Sami:  ^^^   fences   were   changed   so   as   to   accord 

evidence.  ^j^j^  ^^  y^^^  SO  established.     There  is  also 

testimony  to  the  effect  that  plaintiff  for  many  years  had 
sold  all  or  practically  all  the  stock  raised  by  him  upon 
the  lands  in  controversy  and  other  lands  to  the  defendant 
Greenland,  and  that  no  settlement  has  ever  been  had  be- 
tween them.  It  is  further  shown  that  defendant  Green- 
land paid  many  of  plaintiff's  debts,  because  he,  defend- 
ant, was  owing  plaintiff  for  property  received.  There 
can  be  no  doubt  und^  the  testimony  that  plaintiff  himself 
made  most  of  the  payments  on  the  land,  and  that  he  also 
paid  the  taxes.  The  fact  that  plaintiff  has  always  been  in 
the  possession  of  the  land;  that  he  made  many  of  the 
payments  therefor;  that  he  paid  the  taxes  thereon,  and 
used  the  property  as  his  own;  that  until  shortly  before 
the  bringing  of  this  suit  defendant  Greenland  made  no 
claim  to  the  property  under  his  deed ;"  and  that  the  par- 
ties agreed  to  a  division  or  boundary  line  between  the 
land  in  controversy  and  that  owned  by  defendant  Green- 
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land — are  strong  circumstances  in  support  of  plaintiff's 
claim. 

Moreover,  the  trial  court  had.  the  parties  and  witnesses 
before  him,  and  in  an*  opinion  filed  indicated  that  some 
of  the  witnesses  introduced  by  defendant  were  unworthy 
of  belief  because  of  their  appearance  and  conduct.  In 
view  of  ibis  situation,  some  importance  should  be  at- 
tached to  the  finding  of  the  lower  court 

Upon  the  whole  record  we  are  satisfied  with  the  de- 
oree  as  rendered,  and  it  is  affirmed. 


E.  V.  TuTTLE,  Plaintiff,  v.  J.  Pockebt,  Emma  Pookebt 
and  certain  premises.  Appellants. 

Intoxicating  liquors:    injunction:    evidence  by  depositions.     The 

1  defendant  in  an  action  to  enjoin  the  illegal  sale  of  intoxicating 
liquors  is  not  entitled  as  a  matter  of  right  to  present  his  evi- 
dence in  the  form  of  depositions;  as  such  right,  if  it  existed, 
would  generally  result  in  postponing  the  trial  over  at  least  one 
term,  which  would  violate  the  statutory  provision  that  the  ac- 
tion shall  be  triable  at  the  first  term  after  the  service  of  notice. 

Same:    constitutional  law.    The  section  of  the  constitution  pro- 

2  viding  that  the  Supreme  G>urt  shall  have  appellate  jurisdiction 
only  in  cases  in  chancery,  and  shall  constitute  a  court  for  the 
correction  of  errors  of  law  under  rules  prescribed  by  the  General 
Assembly,  does  not  provide  that  actions  triable  de  novo  shall  be 
upon  depositions;  and  hence,  the  defendant  in  a  proceeding  to 
enjoin  the  illegal  sale  of  liquor  is  not  entitled  to  present  his  evi- 
dence by  depositions.  And  having  no  constitutional  right  to  pre- 
sent his  evidence  by  depositions,  he  is  not  entitled  to  a  continu- 
ance of  the  temporary  application  for  an  injunction  for  the  pur- 
pose of  so  presenting  his  evidence. 

Appeal  from  Carroll  District  Court. — ^Hon.  F,  M. 
PowEKs,  Judge. 

Satubdat,  Apkil  9,  1910. 
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Action  in  equity  to  enjoin  the  defendants  from  the 
ill^al  sale  of  intoxicating  liquors.  The  defendants  appeal 
from  an  order  granting  a  temporary  writ — Affirmed. 

L.  H.  Salinger,  for  appellants. 

M.  8.  Odle,  for  appellee. 

Sheewin,  J. — ^The  plaintiff  alleged  that  the  defend- 
ant J.  Pockert  kept  on  premises  owned  by  the  defendant 
Emma  Pockert  intoxicating  liquors  with  the  intent  to 
sell  the  same,  in  violation  of  law.  Both  a  temporary  and 
a  permanent  writ  were  asked.  The  defendants  answered, 
and  thereafter  filed  a  motion  for  a  continuance  for  the 
purpose  of  presenting  their  evidence  in  the  form  of  depo- 
sitions. The  court  ordered  a  continuance  as  to  the  final 
hearing,  but  also  ordered  that  a  temporary  writ  issue  as 
provided  by  law  restraining  the  defendant  J.  Pockert 
from  keeping  and  maintaining  a  nuisance  by  the  unlawful 
sale  of  intoxicating  liquors.  The  temporary  writ  was 
issued  under  the  express  authority  of  section  2405  of  the 
Code,  which  says  that,  when  the  hearing  of  the  application 
for  an  injunction  is  continued  at  the  inst&nce  of  the  de- 
fendant, a  temporary  writ  "shall  be  granted  as  a  matter 
of  course.^* 

The  appellants  say  that  this  statute  is  unconstitu- 
tional because  it  deprives  a  defendant  in  such  a  case  of 
his  "constitutional  right  to  a  review  de  novo  on  appeal,  by 
taking  a  temporary  writ  of  injunction  against  him  as  a 
penalty  for  taking  time  to  secure  depositions  upon  which 
to  base  such  review;  and  section  2406  ...  is  repug- 
nant to  the  constitutional  grant  of  chancery  jurisdiction 
to  the  Supreme  Court  in  permitting  this.*'  They  further 
say  that,  even  if  said  section  is  constitutional,  it  was  error 
to  issue  a  temporary  writ  in  this  instance  because  the 
hearing  on  the  application  for  such  temporary  writ  btid 
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not  been  continued  at  the  instance  of  the  defendant.  While 
the  appellants'  argument  is  devoted  almost  entirely  to  a 
consideration  of  the  constitutionality  of  section  2406,  the 
appellees  make  no  reference  to  the  subject  in  their  argu- 
ment, and  we  might  well  conclude  that  the  point  is  con- 
ceded by  them.  But  the  interests  of  the  public  and  our 
duty  demand  that  we  sustain  the  validity  of  the  statute, 
if  it  should  be  sustained,  notwithstanding  the  neglect  of 
counsel  or  his  mistaken  view  of  the  law. 

The  appellant  claims  that  section  2405  is  unconstitu- 
tional because  it  denies  him  the  right  to  present  his  evi- 
dence in  resistance  to  the  application  for  a  temporary  writ 
by  depositions,  that  such  right  inheres  in  the  •constitu- 
tional jurisdiction  of  this  court,  and  that  no  statute  can 
deny  it.  The  fundamental  difficulty  with  the  appellant's 
claim  is  that  it  is  based  on  an  erroneous  contention  that 
he  is  and  was  entitled  to  present  his  evidence  in  the  form 
of  depositions  on  the  final  hearing.  Section  2405  pro- 
vides for  the  issuance  of  an  injunction  whenever  it  is 
made  to  appear  to  the  court  that  ^a  nuisance  exists,  as 
defined  in  the  chapter  relating  to  intoxicating  liquors, 
and  further  provides  that  a  temporary  writ  shall  issue 
when  certain  conditions  are  present.  Section  2406  pro- 
vides as  follows,  in  part:  "The  action  when  brought  shall 
be  triable  at  the  first  term  of  coui:t  after  due  and  timely 
service  of  notice  of  the  commencement  thereof  has  been 
given."  It  is  manifest  that  under  this  section  a  defend- 
ant is  not  entitled  to  present  his  evidence  in  the  form  of 
depositions  as  a  matter  of  right,  for  the  reason  that,  if 
such  right  exists,  it  would  generally  result  in  postponing 
the  trial  over  at  least  one  term,  in  direct  violation  of  the 
requirement  that  the  action  shall  be  triable  at  the  first 
term  after  due  service  has  been  made.  Both  of  these 
sections  of  the  statute  are  a  part  of  the  police  regulations 
of  the  state  for  the  suppression  of  the  illegal  traffic  in  in- 
toxicating liquors;  and,  while  the  issuance  of  an  injuno- 
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tion  is  provided  for,  the  procedure  is  not  governed  by 
section  8652  of  the  Code,  which  relates  to  ordinary  equit- 
able actions ;  actions  not  a  part  of  the  police  regulations 
relating  to  the  sale  of  intoxicants. 

Article  5,  section  4,  of  the  Constitution,  does  not  itself 
provide  that  actions  triable  de  novo  in  this  court  shall  be 
tried  on  depositions.  And,  were  it  not  so  provided  in 
section  8652,  parties  to  an  ordinary  equitable  action  would 
have  no  right  to  a  trial  upon  depositions.  That  they  would 
have  the  right  to  have  their  evidence  taken  in  writing  so 
that  a  trial  de  novo  might  be  had  here  is  not  questioned. 
But  all  the  Constitution  guarantees  is  that  they  shall  have 
a  trial  de  novo  in  this  court  under  such  procedure  as  may 
be  prescribed  by  the  Legislature.  It  is  the  right  to  such 
a  trial  that  is  important  and  that  is  preserved  by  the  Con- 
stitution. The  form  of  procedure  is  unimportant  if  such 
right  be  not  thereby  destroyed.  Sherwood  v.  Sherwood, 
44  Iowa,  192,  and  Holbrook  v.  Fahey,  51  Iowa,  406, 
relied  upon  by  the  appellant,  are  not  controlling  for  the 
reason  that  the  police  ^wwer  of  the  state  was  not  involved 
in  either. 

If  the  appellant  had  no  constitutional  right  to  pre- 
sent his  evidence  in  the  form  of  depositions,  it  is  mani- 
fest that  he  had  no  right  to  a  continuance  of  the  tem- 
porary application,  for  such  continuance  would  have  de- 
feated the  very  purpose  of  the  statute.  Furthermore,  the 
writ  issued  did  no  more  than  to  restrain  the  appellant 
from  violating  the  law  pending  a  final  hearing,  and  he 
appears  here  in  the  rather  anomalous  position  of  com- 
plaining of  such  restriction. 

The  order  of  the  trial  court  is  affirmed. 
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Bella   M,    Cbeveling,    Appellant,    v.    Geo.    V.    Beown 

ET  AL. 

Eyidence:    communication  with  a  decedent.    The  statute  relating 

1  to  personal  communications  with  a  decedent  precludes  an  heir 
of  decedent  from  testifying  to  communications  with  him  tend- 
ing to  sustain  a  conveyance  of  property  by  decedent  to  such 
witness. 

Gifts  inter  vivos:  evidence.    In  this  action  to  establish  a  gift  of  land 

2  by  deed,  subsequent  to  the  death  of  the  grantor,  the  evidence  is 
reviewed  and  held  insufficient  to  show  that  the  deed  was  intended 
to  operate  as  a  present  delivery  or  as  a  consummation  of  the 
claimed  gift 

Appeal  from  Decatur  District  Court. — Hon.  H.  K.  Evans, 

Judge. 

Satubday,  Apeel  9,  1910. 

PLAiNTrpp  appeals  from  decree  dismissing  her  peti- 
tion.— Affirmed. 

B.  M.  Russell  and  C.  W.  Hoffman,  for  appellant. 

Tf.  B.  Kelley  and  A.  P.  Olsen,  for  appellees. 

Ladd,  J. — ^Prior  to  February  3,  1903,  Susan  Fowler 
owned  eighty  acres  of  land  and  other  property.  Owing 
to  some  trouble  between  herself  and  husband,  Lewis  Fow- 
ler, she  had  gone  to  the  home  of  her  niece,  the  plaintiff 
herein.  While  there,  and  on  the  day  named,  the  latter 
alleged  that  Mrs.  Fowler  delivered  to  her  a  deed  of  the 
land,  and  afterwards  requested  her  to  withhold  it  from 
record.     A  few  days  later  the  Fowlers  adjusted  their  dif- 
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ferenceSy  and  Susan  returned  to  her  husband.  On  April 
2.8,  1903,  they  conveyed  the  land  to  defendant  Geo.  V. 
Brown  for  a  consideration  of  $4,500.  Of  this  $1,500  was 
paid  in  cash  and  a  note  for  $3,000  executed  by  the  grantee 
to  Mr.  and  Mrs.  Fowler,  secured  by  mortgage  on  the  land. 
The  record  discloses  that  Brown  was  an  innocent  pur- 
chaser, so  that  no  attention  need  be  given  to  that  portion 
of  the  petition  praying  that  title  to  the  land  be  quieted 
in  plaintiff.  The  note  and  mortgage,  however,  remained 
unpaid,  and  plaintiff  prayed  the  court  to  decree  that  the 
Fowlers  in  taking  these  be  deemed  to  have  done  so  in 
trust  for  plaintiff,  and  that  the  administrators  of  their 
respective  estates  be  directed  to  turn  the  same  over  to 
plaintiff.  The  defense  was  in  the  nature  of  a  general 
denial.  Mrs.  Fowler  died  June  9,  1906,  and  her  husband 
August  25th  of  the  same  year,  and  this  action  was  not 
begun  until  October  23,  1907. 

That  a  deed  in  blank  bearing  date  February  3,  1903, 
and  describing  the  eighty  acres,  was  signed  by  Mrs.  Fow- 
ler and  her  husband,   is  not  questioned.     Was   it  so  de- 
X.  EvioEHci:         livered  as  presently  to  pass  title  ?    This  neo- 
S)n°iISth'*a       essarily  depends  on  the  intention  of  Ae  par- 
decedcnt  ^j^g  ^  ^^  instrument     Plaintiff's  husband 

testified :  That  about  the  date  of  the  deed  he  saw  Mrs. 
Fowler  hand  to  his  wife  two  deeds,  saying:  **Here  is  a 
deed  to  that  house  and  lot  and  also  a  deed  to  the  land. 
It  is  for  you.  I  am  going  to  give  it  to  you,  and  that  is 
the  deed.*'  And  that  plaintiff  had  retained  possession  of 
•diem  since.  Also,  that  about  two  or  three  weeks  later 
Mrs.  Fowler  requested  that  the  deeds  be  not  recorded 
until  after  her  death,  adding  that  after  her  death  every- 
thing was  hers.  He  also  testified  that  she  had  delivered 
the  lease  to  the  farm  at  the  same  time  the  deeds  were 
turned  over,  and  that  subsequently  he  "straightened  up 
the  fences  all  around  the  farm."  In  answer  to  inquiries 
by  counsel  for  defendants,  plaintiff  testified  that  sbe  had 
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inserted  in  the  deed  as  consideration  ^'$4,600/'  as  grantee, 
her  own  name  and  the  name  of  the  oountj  and  state,  and 
that  this  was  done  in  the  presence  of  Mrs.  Fowler  and 
under  her  direction.  Her  statement  that  this  was  done 
under  the  grantor's  direction  was  not  responsive  to  the 
question,  and  possibly  the  motion  to  strike  should  be  sus- 
tained on  this  ground.  But,  as  that  done  was  in  Mrs. 
Fowler's  presence,  the  fair  inference  is  that  it  was  with 
her  consent  Aside  from  this,  there  was  no  direct  evi- 
dence concerning  the  deed,  save  that  of  John  Zimmerman, 
who  testified  to  a  conversation  witii  Susan  Fowler  shortly 
after  the  date  of  the  deed.  As  he  was  an  heir  (being  a 
nejJiew),  he  was  incompetent  to  testify  to  any  communi- 
cation between  himself  and  deceased.  Section  4604,  Code. 
But  there  was  evidence  on  the  one  hand  that  Mrs.  Fowler 
had  expressed  an  intention  to  leave  all  her  property  to 
plaintiff,  who  had  lived  with  her  from  early  childhood 
until  her  marriage,  and,  on  the  other,  that  she  had  stated 
that  she  had  given  her  all  she  was  entitled  to. 

But  for  other  circumstances  in  the  record  such  evi- 
dence together  with  possession  of  the  deed,  notwithstand- 
ing the  recital  of  a  consideration  therein,  might  be  re- 
garded  as   sufficient  to  pass   title   by   gift. 
vivos:  But  subsequent  events  are  absolutely  incon- 

sistent with  such  a  purpose  on  the  part  of 
either  grantor  or  grantee.  Within  two  months  subsequent 
to  the  date  of  the  deed  the  land  was  conveyed  to  Brown. 
Plaintiff  knew  of  this  shortly  afterwards,  and,  although 
living  within  a  half  mile  of  the  land,  interposed  no  objec- 
tion whatever  to  the  transaction  either  to  the  purchaser, 
who  went  into  possession  Mardi  1,  1904,  or  to  Mrs.  Fow- 
ler, nor  did  she  make  any  claim  to  the  purchase  price, 
fflie  did  not  record  the  deed  until  August  23,  1907,  more 
than  a  year  after  the  death  of  Mrs.  Fowler  and  after 
the  time  for  filing  claims  had  elapsed,  and  nearly  a  year 
after  that  of  Fowler.    About  two  weeks  prior  to  the  death 
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of  the  former,  neighbors  at  the  instance  of  the  latter  in- 
formed her  that,  if  she  would  care  for  Mrs.  Fowler,  he 
would  sign  over  to  her  all  his  interests  in  his  wife's  prop- 
erty, but  she  at  first  refused,  and  then  expressed  doubt 
as  to  whether  he  would  do  so,  without  alluding  to  any 
claim  that  she  had  conveyances  thereto.  To  a  Miss  Lewis 
she  said  immediately  after  her  aunt's  funeral  that  she  had 
not  been  given  anything,  though  she  explained  that  she 
then  supposed  Fowler  had  gotten  everything  from  her 
aunt.  Not  until  the  filing  of  her  petition  on  October  22, 
1907,  more  than  four  and  one-half  years  subsequent  to 
the  transaction  and  after  the  other  parties  thereto  had 
departed  this  life,  did  she  assert  any  claim  directly  or 
indirectly  to  the  land.  It  is  impossible  to  reconcile  these 
circumstances  with  a  purpose  on  the  part  of  either  party 
to  the  deed  that  passing  of  the  deed  should  operate  as  a 
present  delivery.  The  more  reasonable  inference  and  one 
in  harmony  with  the  evidence  is  that,  even  though,  the 
deed  was  put  in  the  manual  possession  of  plaintiff,  it  was 
not  to  be  effective  in  passing  title  until  the  grantor's 
death.  Creveling  testified  to  a  request  not  to  record  until 
then,  and  the  conduct  of  the  parties  to  the  instrument  can 
not  be  explained  on  any  other  theory.  Had  the  grantee 
therein  treated  this  as  a  delivery,  a  different  question  would 
arise.  See  Creveling  v.  Banta,  138  Iowa,  47.  She  did 
not  do  so,  however,  but  with  decedent  proceeded  on  the 
theory  that  the  gift  would  not  become  effective  until  the 
death  of  the  grantor.  Not  having  divested  herself  of 
title  or  dominion  over  the  property,  Mrs.  Fowler  might 
revoke  what  she  had  done  and  convey  the  land  to  another. 
In  other  words,  as  what  was  done  in  view  of  the  intention 
of  the  parties  as  manifested  by  their  conduct  did  not 
amount  to  a  present  delivery  of  the  deed,  the  gift  was  not 
consummated,  and  the  court  rightly  held  that  title  did 
not  pass  to  the  grantee  named  therein. — Affirmed. 
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Sachel  Bakeb^  Appellant,  v.  Belle  Syfbitt  and  others, 

Appellees. 

Wills:      JOINT    OR    MUTUAL    INSTRUMENTS:      VALIDITY:      PROBATE.       The 

1  joint  or  mutual  character  of  a  will  does  not  in  itself  affect  its 
validity,  and  if  otherwise  valid  it  may  be  probated  and  enforced 
as  the  will  of  the  testator  dying  first,  or  as  the  separate  will  of 
each,  or  as  the  joint  and  mutual  will  of  both,  according  to  its 
nature  and  terms;  and  where  such  a  will  is  reciprocal  merely  its 
probate  as  the  will  of  the  first  deceased  is  usually  all  that  is 
necessary  to  accomplish  the  intended  purpose. 

Same:    probate  of  joint  wills.    Where  the  makers  of  a  joint  will 

2  own  and  hold  the  property  devised  in  severalty  only,  the  instru- 
ment may  well  be  treated  as  the  individual  devise  of  each  and 
successively  probated  as  such;  but  where  the  property  is  owned 
jointly  it  has  been  held  that  while  the  instrument  may  be  pro- 
bated as  the  separate  will  of  each,  it  is  proper  to  await  the 
death  of  the  survivor  and  then  probate  it  as  the  joint  will  of 
both. 

Same:    agreement  to  make  will:   joint  ownership.    A  will  is  not 

3  a  contract,  yet  the  terms  and  benefits  thereof  may  be  the  subject 
of  contract;  so  that  where  a  husband  and  wife  dispose  of  prop- 
erty held  by  them  in  severalty  by  a  joint  will,  and  in  so  doing 
declare  in  express  terms  that  they  are  in  fact  joint  owners  there- 
of, the  court  will  treat  the  property,  on  the  assumption  that  it 
represents  the  fruit  of  their  joint  labors,  as  being  a  common  es- 
tate at  the  date  of  the  will. 

Joint  or  mutual  wills:    revocation.    Where  two  persons  competent 

4  to  make  a  testamentary  disposition  of  their  property  enter  into 
a  contract  by  which  they  unite  in  devising  their  joint  or  sev- 
eral estates  to  a  designated  third  person,  subject  to  a  life  estate 
in  the  surviving  testator,  and  upon  the  death  of  one  the  sur- 
vivor avails  himself  of  the  benefits  of  the  will  in  his  favor,  he 
can  not  thereafter  revoke  the  will  but  will  be  treated  as  holding 
the  property  in  trust  for  the  purpose  indicated  in  the  compact. 

Same:    relinquishment  of  dower.    A  husband  and  wife  may  agree 

5  to  unite  their  separate  estates  in  the  creation  of  a  trust  for  the 
benefit  of  a  third  person,  who  shall  come  into  the  legal  title  and 
right  on  the  death  of  the  surviving  testator;  and  where  they  exe- 

VoL.  147  Ia.— 4. 
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cute  a  joint  instrument  clearly  expressing  such  purpose,  it  will 
be  treated  as  a  relinquishment  of  any  dower  right  in  the  prop- 
erty, whether  termed  a  contract,  will  or  conveyance.  And  where 
the  will,  as  in  this  case,  provided  that  the  surviving  testator 
should  hold  the  same  for  life,  and  as  such  survivor  the  husband 
probated  the  same  and  enjoyed  the  benefits  arising  therefrom, 
he  took  simply  a  life  estate,  and  a  remarriage  did  not  reinvest 
him  with  a  heritable  estate,  in  which  his  widow  by  the  subse- 
quent marriage  could  acquire  a  dower  interest. 

/ 
Appeal  from  Pottawattamie  District  Court. — "Son.  A.  B. 

Thoenell,  Judge. 

Saturday,  Apbii-  9,  1910. 

Action  in  equity  for  the  partition  of  real  estate.  The 
cause  was  submitted  and  decided  upon  the  pleadings  filed 
and  a  statement  of  agreed  facts.  Decree  for  defendants, 
and  plaintiff  appeals. — Affirmed. 

Kimball  &  Peterson  for  appellant. 

W.  8.  Baird  and  McKenzie  &  Howell  for  appellees. 

Weaveb,  J. — On  September  21,  1889,  John  Baker 
and  Harriet  Baker  were  husband  and  wife,  residing  in 
Council  Bluffs,  Iowa.  There  were  no  children  of  this 
union,  but  the  wife  had  children  by  a  former  marriage. 
John  Baker  then  held  in  his  own  name  the  legal  title  to 
forty  acres  of  land  and  to  the  homestead  property  occupied 
by  them,  while  the  wife  held  in  her  own  name  the  legal 
title  to  another  forty  acre  tract.  They  were  well  advanced 
in  age,  and  on  the  day  named  united  in  the  execution  of 
a  joint  will.  It  is  drawn  in  formal  terms,  and,  omitting 
provisions  not  directly  involved  in  this  controversy,  its 
three  principal  paragraphs  are  as  follows: 

Item  First.     All  our  property  being  held  by  us  jointly, 
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share  and  share  alike,  both  real  and  perspnal,  it  is  our 
wish  that  the  one  of  us  surviving  shall  hold  the  same  and 
have  the  use  and  benefits  thereof,  and  rents  and  profits 
arising  therefrom,  during  the  period  of  his  or  her  natural 
life,  and  it  is  accordingly  by  us  so  bequeathed  and  devised 
unto  the  survivor  of  us  during  the  period  of  the  survivor's 
natural  life.     ... 

Item  Third.  After  the  death  of  the  survivor  of  us, 
as  aforesaid,  it  is  our  wish  that  the  property  on  McPherson 
Avenue,  in  the  city  of  Council  Bluffs,  Iowa,  more  particu 
lary  described  as  a  part  of  lot  2  in  subdivision  of  south- 
east quarter  of  northeast  quarter  of  section  30,  township 
75  N.,  range  43  west,  which  is  the  homestead  on  which 
we  now  reside,  together  with  building  adjoining,  should 
become  the  property  of  Belle  Syfritt,  of  Kansas  City", 
Missouri,  daughter  of  our  niece.  Belle  Burton,  during  her 
life,  and  we  do  therefore  devise  the  property  aforesaid  to 
her,  the  said  Belle  Syfritt,  for  her  use  and  benefit  during 
the  period  of  her  natural  life  with  remainder  at  her  death 
to  her  children.  If  she  die  without  issue  surviving  her, 
then  remainder  to  our  residuary  legatees  hereinafter 
named. 

Item  Sixth.  After  the  death  of  the  survivor  of  us,  and 
after  the  payment  of  our  debts  and  after  the  payment  of 
the  two  bequests  above  set  forth,  it  is  our  wish  that  the 
rest,  residue  and  remainder  of  our  estate,  real  and  personal, 
left  thereafter,  shall  descend  and  rest  in  our  beloved 
children  W.  J.  Westrip,  J.  H.  Westrip  and  F.  G.  Westrip 
of  Council  Bluffs,  Iowa,  share  and  share  alike  in  fee 
simple  and  we  do  so  devise  and  bequeath  the  same. 

Harriet  Baker  died  in  November,  1900,  and  soon  there- 
after her  husband  caused  the  joint  writing  above  mentioned 
to  be  probated  as  her  last  vnll  and  testament,  and  was  ap- 
pointed administrator  with  will  annexed  to  her  estate.  He 
took  and  held  the  possession  and  enjoyed  the  use,  rents, 
and  profits  of  all  the  property  and  estate  left  by  his  said 
wife,  and  continued  therein  during  the  remainder  of  his 
life.  He  appears  to  have  made  no  objection  to  the  will, 
or  to  any  of  the  provisions  thereof,  nor  did  he  ever  file  a 
statement  of  his   consent  thereto  or   an   election   to  take 
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under  the  will,  unless  the  filing  of  the  joint  will  with  his 
signature  thereto  may  be  construed  as  such  consent.  No 
notice  to  make  an  election  was  ever  served  on  him.  In 
July,  1901,  he  married  the  plaintiflF  herein,  Eachel  Baker, 
and  in  February,  1908,  died.  He  made  no  other  will 
than  was  contained  in  the  joint  instrument  above  men- 
tioned, and  this  was  duly  admitted  to  probate  as  his  last 
will  and  testament.  ^ 

The  petition  herein  alleged  that  John  Baker  died  seised 
of  the  forty  acre  tract  and  homestead  property  of  which  he 
held  the  legal  title,  and  of  an  undivided  one-third  interest 
in  the  forty  acres  of  which  his  former  wife  held  the  title, 
and  that  plaintiff  as  his  surviving  widow  is  now  entitled 
to  have  set  off  to  her  one-third  in  value  of  all  said  prop- 
erty. To  this  proceeding  she  makes  the  heirs  of  John 
Baker  and  Harriet  Baker  and' the  beneficiaries  under  their 
joint  will  parties  defendant,  and  asks  to  have  the  property 
partitioned  accordingly.  The  defendants  answer,  denying 
that  at  the  time  of  his  marriage  to  plaintiff,  or  at  any  time 
thereafter,  John  Baker  owned  any  right  or  interest  in  the 
real  estate  mentioned  in  which  plaintiff  obtained,  or  could 
obtain,  a  right  of  dower  or  right  to  a  distributive  share 
after  his  death.  They  pleaded  the  making  of  the  joint 
will,  the  probating  thereof  at  the  instance  of  John  Baker, 
and  allege  that  by  filing  said  joint  instrument  with  his  own 
signature  thereto,  and  without  objecting  thereto  or  repudi- 
ating its  terms,  he  consented  to  take  under  said  will.  They 
further  allege  and  claim  that,  while  testamentary  in  form 
and  in  some  of  its  effects,  said  joint  instrument  consti- 
tuted a  valid  contract  between  the  husband  and  wife  for 
the  present  transfer  of  their  common  estate  to  the  benefi- 
ciaries named  therein,  reserving  to  themselves  and  to  the 
survivor  of  them  a  life  estate  in  all  said  property,  and 
that  upon  the  death  of  Harriet  Baker  and  the  probate  of 
her  will  without  objection  made  thereto  by  the  said  John 
Baker,  and  his  acceptance  of  the  benefits  of  the  provision 
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thereof  made  in  his  favor,  said  contract  became  irrevocable, 
and  that  thereafter  he  could  not  make  any  valid  convey- 
ance or  devise  inconsistent  with  said  will,  nor  could  he 
by  marriage  with  plaintiff  confer  upon  her  any  interest 
in  said  property  or  estate  which  would  defeat  in  whole  or 
in  part  the  terms  of  said  contract.  It  is  further  alleged 
that  by  virtue  of  said  contract  between  the  husband  and 
wife,  and  by  the  acceptance  by  said  husband  of  the  bene- 
fits thereof  after  the  death  of  the  wife,  all  of  said  property 
became  and  was  in  his  hands  a  trust  fund  for  his  use  dur- 
ing his  life,  and  for  the  preservation  of  the  principal  there- 
of for  the  benefit  of  the  named  beneficiaries  at  his  death, 
and  that  said  trust  was  in  fact  accepted  and  performed  by 
him.  Plaintiff  took  issue  by  reply  to  the  aflSrmative  mat- 
ters set  up  in  the  answer.  The  court  held  with  the  de- 
fendants upon  the  law  of  the  case,  and  plaintiff  appeals. 

It  will  be  observed  that  the  pleadings  state  much  in  the 

nature  of  mere  legal  conclusions,  but  as  it  serves  to  make 

clear  the  position  taken  by  the  respective  parties,  we  have 

set  them  forth  with  some  degree  of  particular- 

or  mutual         ity.     The  question  thus  presented  is  a  novel 

instruments:  .         ,,..,.,  ,.        ,,  . 

va^ty:  one  in  this  jurisdiction,  and  the  industry  of 

counsel  on  either  side  has  not  been  fruitful 
in  the  discovery  of  many  precedents  directly  in  point. 
The  subject  of  joint  and  mutual  wills  has  been  quite  fre- 
quently before  the  courts,  and  while  there  have  been  some 
decisions  and  more  frequent  dicta  to  the  effect  that  such 
an  instrument  is  unknown  to  the  law,  the  greater  weight 
of  authority  and  the  better  reason  is  with  the  view  that 
the  joint  or  mutual  character  does  not  of  itself  affect  its 
validity,  and  that,  if  otherwise  valid,  it  may  properly  be 
probated  and  enforced  as  the  will  of  the  one  first  dying 
or  the  separate  will  of  each,  or  as  the  joint  and  mutual 
will  of  both  according  to  the  nature  and  terms  of  the  pro- 
visions embodied  therein.  Of  the  cases  denying  the  validity 
of  such  wills  perhaps  the  most  elaborately  considered  by 
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a  court  of  our  own  country  is  Walker  v.  Walker,  14  Ohio 
St.  157  (82  Am.  Dec.  474),  where  the  authorities  usually 
relied  upon  as  supporting  that  view  are  very  generally 
cited  and  approved,  though  by  a  divided  court.  The  other, 
and  at  this  time  the  most  commonly  accepted,  view  finds 
support  in  numerous  cases,  among  which  we  may  cite, 
Ex  parte  Day,  1  Bradf.  Sur.  (N.  Y.)  476;  Will  of  Diez, 
50  N.  Y.  88 ;  Betts  v.  Harper,  39  Ohio  St.  639  (48  Am. 
Eep.  477) ;  Will  of  Davis,  120  N.  0.  9   (26  S.  E.  636, 

38  L.  R.  A.  289,  58  Am.  St.  Rep.  771) ;  Dufour  v. 
Periera,  1  Dick.  421;  Schumaker  v.  Schmidt,  44  Ala. 
454  (4  Am.  Rep.  135);  Breathitt  v.  Whittaker,  8  B. 
Mon.  (Ky.)  530;  Rainess  Case,  1  Swb.  &  T.  (Eng.)  144; 
Black  V,  Richard,  95  Ind.  184.  And  see  1  Jarman  on 
Wills,  27;  Schouler  on  Wills  (2d  Ed.)  section  457.  When 
such  wills  are  reciprocal  merely — that  is,  where  the  provi- 
sion is  that  the  survivor^  shall  succeed  to  the  estate  and 
interest  of  the  first  to  die — there  is  ordinarily  little  or  no 
room  for  doubt  concerning  the  construction  or  effect  of 
the  instrument,  and,  generally  speaking,  its  probate  as  the 
will  of  the  first  deceased  is  all  that  is  necessary  to  accom- 
plish the  intended  purpose. 

When,  however,  such  joint  will  undertakes  to  devise 
an  estate  to  a  third  person,  the  solution  of  the  question  is 
not  always  quite  so  obvious.     Where  the  makers  of  the  will 

own  and  hold  property  in  severalty,  and  none 
batV^o/* joint      jointly   or   in  .common,    the    devise,    though 

joint  in  form,  may  well  be  treated  as  th6  sep- 
arate and  individual  devise  of  each,  and  successively  ad- 
mitted to  probate  as  such.  But  where  the  property  devised 
is  owned  jointly  or  in  common,  it  has  been  held  that,  while 
the  will  is  admissible  to  probate  as  the  separate  will  of 
each,  it  is  proper  to  await  the  death  of  the  survivor,  and 
then  admit  it  as  the  joint  will  of  both.     Betts  v.  Harper, 

39  Ohio  St.  639  (48  Am.  Rep.  477). 

The  validity  of  the  will  now  before  us  is  not  seriously 
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questioned  but  the  claim  is  made  by  appellant  that^  conced- 
ing its   validity  in  other   respects,   it   did   not   affect   the 
c  »...      ^      title  or  interest  of  John  Baker  in  the  land 

3.  oaicb:  agree- 

?^mfiSnt*  during  his  lifetime;  that  it  was  at  all  times 
ownership.  revocablo  by  him,  and  that,  being  seised  of 
the  title  at  and  after  the  date  of  his  marriage  with  plain- 
tiff, her  right  of  dower  therein. can  not  be  affected  by  the 
devise  made  in  the  will.  Upon  the  point  thus  made  hinges 
the  disposition  of  this  case.  While  the  legal  title  to  the 
lands  in  controversy  was  held  by  John  Baker  and  Harriet 
Baker  in  severalty,  they  declare  in  express  terms  that 
they  were  in  fact  owners  of  it  all  jointly,  or  in  common 
and  equal  right.  The  record  does  not  disclose,  but  we 
may,  perhaps,  assume,  that  the  property  represented  the 
fruit  of  their  joint  labors  and  efforts,  and  that,  recogniz- 
ing their  obligations  to  each  other,  they  were  willing  each 
to  concede  to  the  other  an  equal  right  in  their  accumula- 
tions. They  had  the  authority  to  thus  deal  with  their 
own,  and  we  think  the  court  is  bound  to  treat  the  prop- 
erty as  being  at  the  date  of  the  will  the  common  estate  of 
husband  and  wife.  Their  statement  is  in  substance  an 
admission  by  each  that  the  legal  titles  held  by  them  in  sev- 
eralty were  in  truth  so  held  for  the  use  and  benefit  of  both. 
It  has  often  been  held  that  an  agreement  upon  sufficient 
consideration  to  make  a  will  is  valid,  and  that  upon  breach 
of  such  promise  the  beneficiary  thereof  has  a  right  of  action 
for  damages,  or,  under  some  circumstances,  may  enforce 
specific  performance.  And  the  person  coming  into  the  pos- 
session of  such  property  otherwise  than  as  an  innocent  pur- 
chaser is  held  in  equity  to  be  trustee  thereof  for  him  to 
whom  it  ought  of  right  to  have  been  devised.  Brandes  v. 
Brandes,  129  Iowa,  351;  Mueller  v.  Batchler,  131  Iowa, 
650;  In  re  Strang's  Estate,  131  Iowa,  596;  Bird  v. 
Jacobs,  113  Iowa,  194.  It  appears  therefore  that,  although 
a  will  is  not  a  contract,  yet  the  terms  and  benefits  of  a 
will  may  be  the  subject  of  contract,  and  the  rights  thus 
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lawfully  accruing  will  be  protected  at  law  or  in  equity 
according  to  the  circumstances  of  the  particular  case. 

It  is  sometimes  said  that  a  will  is  essentially  ambula- 
tory, and  subject  to  revocation  at  the  desire  of  testator  at 
all  times  until  rights  thereunder  have  become  vested  by 
Joint  or  death ;  and,  while  this  is  true  as  a  general 

wIluI''  proposition,  it  is  equally  true  that,  where  the 

revocation.  ^-jj  j^^  ^^g^j^  made  pursuaut  to  a  valid  con- 
tract, the  testator  can  not  by  the  act  of  revocation  escape 
the  obligations  of  his  contract,  nor  wiH  his  heirs  take  any 
advantage  by  such  revocation. 

Now  it  is  evident  that  where  two  persons  unite  in 
a  joint  will,  whereby  the  survivor  takes  some  benefit  from 
the  estate  of  the  one  first  deceased,  and  such  provision  is 
coupled  with  another  by  which,  subject  to  such  right  in 
the  survivor,  the  estate  of  both  is  devised  to  a  third  per- 
son, there  is  an  element  of  contract  and  mutual  obligation 
between  the  makers,  and  when  that  devise  becomes  irre- 
vocable, if  it  ever  does,  then  there  arises  a  vested  right  in 
the  beneficiary  of  which  he  can  not  be  arbitrarily  deprived. 
It  has  been  held  by  some  authorities  that  such  a  will  can 
not  be  revoked  by  either  maker  without  notice  to  the  other. 
Robinson  v.  Mandell,  Fed.  Cas.  No.  11,959;  Dufour  v. 
Periera,  1  Dick.  419 ;  Breathitt  v.  Whittaker,  47  Ky.  530. 
But  however  that  may  be,  where  one  maker  of  such  will 
dies  before  a  revocation  thereof  by  either,  and  the  survivor 
accepts  any  benefit  thereunder,  we  think  it  quite  clear  that 
he  can  no  longer  revoke,  and  that  any  attempt  by  him  to 
divert  the  common  estate  in  any  other  direction  than  is 
indicated  by  the  common  or  joint  devise  is  nugatory.  The 
rule  as  deduced  from  the  authorities  by  the  author  of  the 
article  on  Wills  in  the  American  and  English  Encyclo- 
pedia of  Law  is  stated  as  follows:  "A  mutual  will  is 
revocable  by  the  testator  at  any  time  prior  to  his  death,  and 
this  is  so  though  he  survives  the  other  testator,  provided 
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he  takes  no  advantage  under  the  others  wilV     30  Am. 
&  Eng.  Encyc.  Law  (2d  Ed.)   621. 

By  most  authorities  the  rule  is  stated  in  broader,  and 
stronger  terms.  In  1  Kedfield  on  Wills,  183,  it  is  said  to 
be  the  settled  doctrine  that  joint  or  mutual  wills,  duly 
executed,  are  irrevocable  after  the  death  of  either  maker. 
In  a  note  to  1  Jarman  on  Wills,  18,  Mr.  Bigelow  says: 

A  will  is  none  the  less  a  will  because  it  may  be  based 
upon  a  binding  contract,  and  yet  the  will  in  such  case  is 
irrevocable.  ...  If  Ihis  is  true  in  the  case  of  an 
ordinary  will,  the  mere  fact  of  irrevocability  should  not 
be  fatal  to  a  joint  or  mutual  will.  Indeed  the  doctrine 
of  the  revocability  of  a  will  amounts  merely  to  this :  That 
a  will  is  ambulatory  during  the  lifetime  of  a  testator,  pro- 
vided he  has  not  bound  himself  not  to  change  it.  Even 
the  Walker  case,  above  cited  as  the  leading  American  case 
against  the  validity  of  a  joint  will,  expressly  leaves  open 
the  question  whether  the  agreement  or  compact  evidenced 
by  such  instrument  may  not  be  enforced  in  equity  though 
invalid  as  a  devise.  The  thought  there  suggested  is  ap- 
proved and  emphasized  by  the  Missouri  court  in  Bower  v. 
Daniel  198  Mo.  289  (95  S.  W.  347).  In  that  case,  as  in 
the  one  at  bar,  a  husband  and  wife  united  in  a  joint 
will,  giving  to  the  survivor  a  life  estate  in  the  accumula- 
tions resulting  from  their  common  efforts,  with  remainder 
over.  The  wife  died  first,  and  the  husband  availed  him- 
self of  the  provision  made  by  the  will  in  his  favor,  but 
sought  by  making  another  will  to  divert  the  principal  of 
the  estate  to  beneficiaries  not  named  in  the  joint  devise. 
The  court  there  held  that  equity  would  interfere  to  pre- 
vent such  a  breach  of  trust  In  discussing  the  merits  of 
the  case  the  court  says:  *It  is  evident  from  the  provi- 
sions of  the  mutual  or  joint  will  that  this  aged  or  infirm 
couple,  each  owning  property,  made  said  will  together  for 
the  purpose  of  disposing  of  and  distributing  their  property 
equitably  among  their  children  after  their  death.  After 
the  death  of  the  testatrix,  her  husband,  William  Daniel, 
accepted  the  provisions  of  the  will  in  his  favor,  and  under 
such  circumstances  equity  will  enforce  the  provisions  of  the 
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will    againBt   him^   and    all   persons   holding   under    him, 
who  took  with  notice  of  its  provisions  or  without  value/ 

The  cases  oited  in  support  of  this  doctrine  are  as  fol- 
lows: Carmichael  v.  Carmichael,  72  Mich.  76  (40  N.  W. 
173,  1  L,  E.  A,  596,  16  Am.  St.  Eep.  528);  Bruce  v. 
Moon,  57  S.  C.  60  (35  S.  E:  415) ;  Van  Dyne  v.  Tree- 
land,  12  N.  J.  Eq.  142;  Robinson  v.  Mandell,  3  Cliff. 
(U.  S.)  169  (Fed.  Cas.  No.  11,959) ;  Edson  v.  Parsons, 
155  N.  Y.  555   (50  N.  E.  265). 

In  the  Edson  case,  supra,  there  were  separate  wills 
made  by  sisters,  each  making  a  provision  in  favor  of  the 
other,  with  a  remainder  or  residue  to  a  brother.  After  the 
death  of  the  one  sister  the  other  made  a  new  will,  limiting 
the  estate  given  the  brother.  He  brought  an  action  to  en- 
force the  provisions  of  the  earlier  will,  alleging  that  the 
original  separate  wills  made  by  the  sisters  were  made  each 
in  consideration  of  the  other,  and  that  after  the  death  of 
one  testatrix  the  other  could  not  rightfully  revoke  her  de- 
vise. While  refusing  the  relief  because  of  the  failure  of 
proof  of  the  plaintiff's  case,  the  court,  speaking  by  Gray, 
J.,  says: 

I  fully  concede  that  there  is  no  reason  in  law  nor  any 
public  policy  which  stands  in  the  way  of  parties  agreeing 
between  themselves  to  execute  mutual  and  reciprocal  wills 
which,  though  remaining  revocable  upon  notice  being  given 
by  either  of  an  intention  to  revoke,  become  upon  the  death 
of  one  fixed  obligations  of  which  equity  will  ^assume  the 
enforcement  if  attempted  to  be  impaired  by  subsequent 
testamentary  provisions  on  the  part  of  the  survivor.  The 
proposition  is  one  which  may  be  regarded  as  having  been 
accepted  generally.  1  Jarman  on  Wills,  *27;  2  Story's 
Eq.  Juris.,  section  785;  Schouler's  Wills,  section  454; 
Lord  Walpole's  Case,  3  Ves.  402.  A  court  of  equity  would 
in  such  event  proceed  upon  the  ground  that  the  survivor 
was  bound  not  merely  in  honor,  but  by  his  agreement 
and  by  the  acceptance  of  the  benefit  which  that  agreement 
procured  for  him.     In  such  a  case  obviously  no  remedy  at 
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law  would  be  adequate  to  the  party  in  whose  interest 
and  for  whose  ultimate  advantage  the  testamentary  agree- 
ment had  been  entered  into.  Therefore  equity  would  per- 
form its  high  function  of  supplying  the  relief  which  the 
rules  of  law  are  not  sufficiently  elastic  to  comprehend,  and, 
recognizing  the  obligation  which  in  conscience  and  honor 
rested  upon  the  surviving  party,  would  decree  a  specific 
performance  of  the  testamentary  agreement  by  compelling 
those  persons  into  whose  possession  the  property  affected 
may  have  come  to  account  for  and  deliver  it  over  to  the 
complainant  for  being  impressed  with  a  trust  in  his  favor. 

That  the  owner  of  property  may  by  contract,  or  by 
conduct  which  estops  him  from  denying  it,  transmute  his 
legal  title  into  a  trust  for  the  benefit  of  another  person  is 
too  well  settled  to  require  discussion.  Unless,  therefore, 
the  right  has  been  restricted  by  statute  (a  question  which 
we  shall  later  consider),  it  would  seem  to  follow  of  neces- 
sity from  the  equitable  principles  approved  in  the  cited 
•  authorities  that,  where  two  persons  competent  to  make  tes- 
tamentary disposition  of  property  enter  into  a  compact  or 
agreement  by  which  they  unite  in  devising  their  joint  or 
several  estates  to  a  designated  third  person,  subject  to  a 
life  estate  in  the  survivor,  and  upon  the  death  of  the  one 
the  survivor  avails  himself  of  the  benefits  of  the  devise 
in  his  favor,  he  must  in  equity  be  treated  as  holding  che 
title  in  trust  for  the  purpose  indicated  in  the  compact 
which  became  irrevocable  upon  the  death  of  the  other 
party  thereto.  Taking  this  as  the  general  rule,  we  have 
next  to  inquire  whether  an  exception  is  to  be  recognized 
where  the  makers  of  a  joint  will  are  husband  and  wife,  and 
whether  its  operation  is  affected  by  the  statute  concerning 
contracts  between  husband  and  wife,  or  by  the  statute 
governing  the  rights-  of  either  in  the  estate  of  a  deceased 
spouse. 

In  this  state  a  married  woman  is,  equally  with  her  hus- 
band, competent  to  dispose  of  her  estate  by  will.  Code,  sec- 
tion 3270.    Under  our  statutes,  and  according  to  numerous 
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decisions  of  this  court,  they  may  buy  from  and  sell  to  one 

another,   and   the  conveyance   of  real   estate 

quishraent  of     from  One  to   the   other   is  effective  without 

dower. 

the  interposition  of  a  trustee.  Code,  section 
3157.  The  only  limitation  imposed  by  statute  upon  their 
competency  to  contract  with  each  other  in  relation  to  their 
separate  estates  is  found  in  Code,  section  3154,  which  pro- 
vides that  neither  has  any  interest  in  the  property  of  the 
other  which  can  be  made  the  subject  of  contract  between 
them.  This  restriction  invalidates  agreements  the  subject 
of  which  is  the  right  which,  by  reason  of  the  marriage 
relation,  one  of  the  parties  has  in  property  owned  by  the 
other.  It  goes  no  farther.  Baxter  v.  Hecht,  98  Iowa,  534. 
.  The  inchoate  rights  which  each  has  in  the  property  of  the 
other  by  virtue  of  their  marriage  are  not  property,  and  the 
statute  wisely  provides  that  they  shall  not  be  the  subject 
of  speculative  transactions  between  them,  but  they  may 
freely  deal  with  each  other  concerning  property  owned  by» 
either,  although  the  near  or  remote  result  of  their  dealings 
may  be  the  loss  or  extinguishment  of  an  inchoate  right. 
For  instance,  husband  and  wife  may  make  a  contract  of 
partnership  into  which  their  individual  property  shall  be 
merged  as  capital,  thereby  putting  to  risk  the  inchoate 
rights  of  each  in  the  other's  estate,  but  no  one  will  contend 
that  such  an  agreement  is  within  the  prohibition  of  the 
statute.  Hoaglin  v.  Henderson,  119  Iowa,  720.  If  hus- 
band and  wife  each  own  a  quarter  section  of  land,  and 
they  enter  into  an  agreement  by  which  they  unite  and 
convey  both  tracts  to  a  third  person  in  exchange  for  a  half 
section  conveyed  to  the  wife  alone,  it  can  not  be  doubted 
that  this  also  is  a  perfectly  valid  transaction,  although 
the  result  of  it  is  a  radical  change  in  their  inchoate  rights. 
Each  has  relinquished  such  right  in  a  quarter  section,  and 
the  husband  has  acquired  such  right  in  a  three  hundred 
and  twenty  acre  tract — all  of  which  was  necessarily  in- 
volved   in   the   original    agreement   between    them.      This 
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is  not  in  violation  of  the  statute,  because  the  subject  of 
the  contract  is  tangible  substantive  property  owned  by  the 
parties,  while  the  eflFect  upon  their  inchoate  rights  fol- 
lows only  as  incident  to  changes  in  ownership  of  the  fee, 
and  is  effected  by  operation  of  law. 

Coming  a  step  nearer  to  the  case  in  hand  we  see  no 
good  reason  why  husband  and  wife  may  not  agree  to  unite 
their  separate  estates  in  the  creation  of  a  trust  for  the 
benefit  of  a  third  person,  who  shall  come  into  the  legal 
title  and  right  of  possession  upon  the  death  of  the  sur- 
vivor. If  to  that  end  they  execute  a  joint  instrument, 
clearly  expressing  their  purpose,  then,  whether  it  be  called 
a  contract,  compact,  will,  or  conveyance,  we  think  it  should 
be  treated  as  a  relinquishment  of  dower  right,  or,  at  worst, 
when  one  maker  'has  died  without  attempting  to  revoke 
it,  the  other  should  be  held  estopped  to  set  up  any  right 
which  tends  in  whole  or  in  part  to  the  defeat  of  the  com- 
mon purpose.  A  contract  is  none  the  less  a  contract  be- 
cause it  contains  provisions  which  are  testamentary  in 
character,  nor  is  a  will  any  less  a  will,  if  properly  exe- 
cuted, because  it  embodies  contractual  features.  Carmichael 
V.  Carmichael  72  Mich.  76  (40  N.  W.  173,  1  L.  K.  A. 
596,  16  Am.  St.  Kep.  528) ;  Schneringer  v.  Schneringer, 
81  Neb.  661  (116  N.  W.  491).  In  College  v.  Bitch. 
151  N".  Y.  282  (45  N.  E.  876,  37  L.  K.  A.  305),  it  is 
said:  "If  the  testator  either  is  induced  to  make  a  will, 
or  not  to  change  one  after  it  is  made,  by  the  promise, 
express  or  implied  on  the  part  of  a  legatee,  that  he  will 
devote  his  legacy  to  a  certain  lawful  purpose,  a  secret 
trust  is  created  on  the  part  of  the  legatee,  and  equity  will 
compel  him  to  apply  property  thus  obtained  in  accordance 
with  his  promise.'^  To  the  same  effect,  see  Ahrens  v, 
Jones,  169  N.  Y.  555  (62  N.  E.  666,  88  Am.  St.  Rep. 
620);  O'Hara's  Will,  95  N.  Y.  403  (47  Am.  Eep.  53). 
If,  as  in  the  cited  cases,  the  rule  is  thus  applied  to  prom- 
ises,   agreements,    and    inducements    shown    by    evidence, 
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aliunde,  there  should  be  no  hesitation  over  its  recognition 
in  a  case  where,  as  here,  the  compact  and  consideration  ap- 
pear upon  the  face  of  the  instrument  itself. 

From  whatever  angle  we  approach  the  instrument  in 
controversy  we  are  led  to  the  same  conclusion  that  from 
the  death  of  Harriet  Baker  and  the  probate  of  her  will  at 
the  instance  of  John  Baker,  and  his  acceptance  of  its  bene- 
fits, if  at  no  earlier  date,  he  held  the  title  in  trust  for  the 
beneficiary  named  in  the  writing.  Indeed  there  is  no  evi- 
dence whatever  that  John  Baker  did  not  so  understand  his 
relation  to  the  property,  or  that  he  intended  in  any  manner 
to  divert  any  part  of  the  property  from  the  course  desig- 
nated for  it  in  the  joint  devise.  If,  therefore,  the  appellant 
is  entitled  to  any  part  or  share  in  said  property,  it  is  be- 
cause she  has  acquired  it  by  operation  of  law  through  her 
marriage  with  John  Baker  some  months  after  the  probate 
of  the  will  of  his  first  wife.  And  this  her  <50unsel  say  she 
did  acquire  under  the  statute.  By  Code,  section  3366, 
widow  is  entitled  to  dower  in  all  lands  owned  by  her  hus- 
band at  any  time  during  their  marriage,  and  to  which 
she  has  made  no  relinquishment.  By  Code,  section  3376, 
it  is  provided  that  the  right  to  a  widow's  share  shall  not 
be  affected  by  any  will  of  the  husband.  But  it  must  be 
remembered  that  unless  the  husband  has  at  some  time  dur* 
ing  the  marriage  relation  held  a  heritable  estate  of  some 
kind — ^legal  or  equitable — in  the  property  in  question  no 
right  of  dower  could  attach  thereto  in  the  wife's  favor. 
Thfe  stream  can  not  rise  higher  than  its  source.  Dunham 
V.  Osbom,  1  Paige  (N.  Y.)  634;  Pritts  v.  Ritchey,  29 
Pa.  71;  Apple  v.  Apple,  38  Tenn.  348;  Edwards  v.  Bibb, 
54  Ala.  475;  Sullivan  v.  Sullivan,  139  Iowa,  679. 

If,  therefore,  we  are  correct  in  the  conclusions  already 
announced,  and  John  Baker  at  the  time  of  his  marriage 
to  the  appellant  herein  held  the  legal  title  of  the  land  in 
trust  for  the  uses  mentioned  in  the  joint  will  made  by  him- 
self and  his  former  wife,  then  no  right  or  dower  ever  arose 
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in  appellant's  favor.  Under  such  circumstances  the  stat- 
utes above  cited,  and  on  which  counsel  for  appellant  rely, 
can  have  no  application.  In  other  words,  neither  a  second 
marriage  nor,  as  counsel  suggests,  the  birth  of  a  child  of 
such  union,  could  operate  to  reinvest  the  husband  with  a 
heritable  estate  with  which  he  had  already  irrevocably 
parted. 

This  conclusion  renders  unnecessary  any  consideration 
of  other  questions  argued  by  counsel.  The  decree  of  the 
district  court  appears  to  have  been  right,  and  it  is  affirmed. 


Catherine  SoHROPFEft,  Appellant,  v.  Hamilton  County, 
Iowa,  Dbainage  Disteict  No.  37  *and  B.  J.  Staek, 
Appellee. 

Drainage:  assessments  for  benefits.  The  fact  that  it  may  be  nec- 
essary to  lay  more  drains  to  render  lands  tillable  will  not  release 
the  land  owner  from  an  assessment  for  the  benefits  arising  from 
the  drains  as  laid;  it  not  appearing  that  his  assessments  are  pro- 
portionately higher  than  those  of  other  land  owners.  In  this 
proceeding  to  confirm  an  assessment  for  drainage  purposes  the 
evidence  is  held  to  sustain  an  assessment  of  plaintiff's  lands  for 
substantial  benefits  already  received. 

Appeal  from  Hamilton  District  Court. — ^HoN.  C.  G.  Lee, 

Judge. 

Sattjbday,  April.  9,  1910. 

This  is  an  appeal  from  an  order  of  the  district  court 
confirming  an  assessment  made  against  plaintiff's  lands 
by  the  Board  of  Supervisors  in  certain  drainage  pro- 
ceedings.— Affirmed. 

D.  C.  Chase  and  Weslqy  Martin,  for  appellant. 
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J.  M.  Blake  and  A.  N.  Boeye,  for  appellees. 

Pee  Cubiam. — The  following  map  shows  the  various 
forty  acre  tracts  included  in  the  drainage  district  under 
consideration,  together  with  the  names  of  the  respective 
owners  and  the  amount  of  assessment  against  each  tract: 
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The  plaintiff  is  the  owner  of  the  K.  E.  ^  of  section 
32,  and  her  assessment  on  each  forty  acre  tract  thereof 
was  as  follows:  On  K  W.,  $396;  S.  W.,  $515.20;  S. 
E.,  $413.40;  N.  E.,. $158.40. 

It  will  be  noted  that  a  sixteen  inch  tile  extends  north- 
ward through  the  two  west  forties  of  the  plaintiff's  land, 
and  an  eight  inch  tile  extends  eastward  through  her  two 
south  forties.  The  course  of  the  water  is  southward  from 
the  sixteen  inch  tile.  The  same  empties  into  an  eighteen 
inch  tile,  which  latter  empties  into  an  open  ditch.  Wit- 
nesses on  behalf  of  plaintiff  testified  to  their  opinion  that 
the  drain  was  of  no  benefit  to  plaintiff's  land.  The  de^ 
fendant  introduced  no  testimony.  It  is  contended,  there- 
fore, that  we  are  bound  to  accept  the  opinions  of  the  plain- 
tiff's witnesses.  The  detailed  facts,  however,  testified  to 
by  these  witnesses,  satisfy  us  that  there  was  no  warrant 
whatever  for  the  opinions  so  expressed.  On  the  contrary, 
the  facts  so  testified  to  show  very  substantial  benefit.  The 
most  that  can  be  said  for  plaintiff  is  that  the  tile  in  ques- 
tion is  not  suflScient  to  completely  drain  her  land  so  as  to 
render  it  safely  tillable.  If  such  facts  could  properly  fur- 
nish the  basis  for  an  opinion  that  no  benefit  was  received, 
then  few  drainage  propositions  could  be  deemed  to  be 
beneficial  to  landowners  who  are  assessed  therefor,  for  few 
of  them  result  in  the  complete  drainage  of  the  land  so 
assessed  without  additional  drainage  by  the  landowner  at 
his  own  expense.  Witness  Schropfer,  a  brother  of  the 
plaintiff,  testified  in  hev  behalf  that  the  outlet  of  the 
eighteen  inch  tile  into  the  open  ditch  was  insuflScient  be- 
cause the  water  stood  above  the  tile,  and  that  this  had  the 
effect  of  keeping  the  tile  full  of  dead  water.  He  also 
testified  that  the  eight  inch  tile  was  not  large  enough  to 
carry  off  the  water,  but  that  "a  fourteen  inch  tile  would 
do  it''  This  witness  testified  on  cross-examination  as 
follows : 

Vol.  147  Ia.— 5. 
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Cross-examination  of  W.  W.  Schropfer:  The  whole 
quarter  section  is  quite  level.  The  northeast  forty  is  the 
driest.  There  was  thirty  to  thirty-five  acres  of  crop  on  it 
in  1908.  The  balance  of  the  quarter  was  in  meadow  and 
pasture.  Part  of  it  had  been  seeded  down,  but,  on  ac- 
count of  being  wet,  had  went  back  into  slough  grass. 
None  of  this  land  except  this  thirty  or  thirty-five  acres  has 
been  broken  up  since  the  tile  line  was  put  in.  I  don't 
think  it  would  have  raised  a  good  crop  last  year.  It  was 
so  very  wet  in  June  and  July  and  the  tile  did  not  get 
the  water  off  for  some  time.  There  is  a  sixteen  inch  tile 
running  north  and  south  across  the  west  part  of  my  sister's 
quarter  section  and  across  the  road  onto  the  Stark  land, 
then  it  is  a  fourteen  inch.  This  line  drains  my  sister's 
land  about  the  same  as  it  does  the  Stark  land.  The 
grade  is  very  flat  on  this  line,  but  it  emptied  the 
ponds  on  the  Stark  land.  This  would  indicate  that  the 
sixteen  inch  tile  was  working.  Just  at  the  south  line  of 
my  sister's  land  on  the  sixteen  inch  tile  line  there  is  a  man- 
hole or  take-in.  I  looked  in  there,  and  the  water  is  run- 
ning in  it.  I  represented  my  sister.  She  was  unmarried. 
I  knew  they  were  going  to  put  in  an  eight  inch  tile  from 
the  road  southwest  across  the  quarter  section.  I  told  Mr. 
Hiff  that  I  did  not  think  it  was  large  enough.  He  said 
that  depended  on  the  fall.  I  was  not  at  the  hearing  on 
the  question  of  establishment.  I  did  not  make  any  objec- 
tion at  that  time.  I  knew  it  was  going  to  be  constructed 
out  to  the  road. 

Witness  Frayne,  a  drainage  engineer,  testified  as 
follows  : 

Direct  examination:  I  would  not  consider  such  an 
outlet  suflScient  or  proper.  The  grade  is  not  sufficient  to 
clean  the  tile  and  keep  it  from  filling  up  with  silt  in  this 
particular  instance.  The  tile  are  not  self  cleaning.  Silt 
is  the  particles  of  soil  taken  by  the  water  into  the  tile  and 
lodged.  The  result  of  the  mouth  of  the  tile  being  under 
water,  is  to  fill  up  the  tile  as  far  as  the  water  backs  up, 
because  there  is  no  current.  I  would  say,  from  my  ex- 
perience as  a  drainage  engineer,  that  tile  lines  empty- 
ing into   an  open  ditch  should  be  above  the  bottom  of 
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the  ditch;  they  should  be,  anyway,  one-half  the  size  of  the 
tile  above  the  bottom  of  the  ditch.  When  I  made  this 
examination,  I  coidd  see  that  silt  had  accumulated  at  the 
mouth  of  this  eighteen  inch  tile.  The  water  did  not  flow 
strong.  I  went  lip  to  the  point  of  thet  junction  with  the 
eight  inch  tile.  I  judge  this  is  eighty  rods  above.  I  ex- 
amined this  tile  at  the  junction.  I  found  the  tile  full  of 
mud  and  water,  practically  standing.  I  made  an  examin- 
ation of  the  grade  on  the  eight  inch  tile.  I  would  say  it 
would  fill  up,  and  that  there  woidd  be  no  result  gained 
from  the  drainage.  I  make  the  statement  that  it  will  fill 
and  become  useless  as  far  as  drainage  is  concerned,  because 
the  tile  has  no  outlet.  I  examined  the  grades  of  the  tile 
lines.  The  sixteen  inch  line  was  three  and  one-half  of  an 
inch  to  the  one  hundred  feet.  I  would  not  want  to  use 
less  than  one  and  one-fifth  to  the  one  hundred  feet  for 
sixteen  inch  tile.  If  you  had  an  outlet  this  would  be  suffi- 
cient. The  tile  should  be  laid  above  the  bottom  of  the 
open  ditch  at  least  a  foot.  Where  the  mouth  is  down  in 
the  open  ditch,  it  impedes  the  flow  of  water  in  the  tile. 
The  eight  inch  line  of  tile  on  Schropfer's  is  not  large 
enough  to  drain  the  area  of  land  included  in  the  water 
shed  which  this  eight  inch  tile  is  supposed  to  3rain.  To 
give  perfect  drainage  of  this  area  it  should  be  at  least 
twelve  inches. 

The  same  witness  testified  on  cross-examination  as 
follows : 

Cross-examination  of  Mr.  Frayne:  I  have  not  had 
much  preliminary  preparation  as  an  engineer.  I  have  done 
some  reading.  I  took  a  special  course  at  Ames  for  three 
weeks.  I  don't  make  engineering  a  business  now;  I  used 
to.  I  have  done  the  preliminary  surveying  on  some  of 
the  county  drains.  I  don't  know  what  the  grade  was  on 
these  drains.  I  aim  to  get  all  the  fall  I  can.  That  depends 
on  the  lay  of  the  land.  I  looked  over  the  Schropfer  quar- 
ter section  in  controversy.  It  is  a  very  flat  piece  of  land. 
There  is  no  slope  to  it  that  is  noticeable  to  the  naked  eye. 
I  took  the  grade  across  one  forty  of  the  Schropfer  land. 
The  grade  was  a  trifle  over  two  percent,  about  two  and 
one-hfidf  inches  to  the  one  hundred  feet.     It  is  a  reason- 
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able  good  grade.  I  never  ascertained  whether  this  was  a 
suflScient  grade  to  drain  one  hundred  and  twenty-five  acres 
with  an  eight-inch  tile  or  not.  On  the  main  line  where 
the  eighteen-inch  enters  the  open  ditch  there  is  a  concrete 
bulkhead  and  the  tile  goes  through  this  bulkhead.  At 
the  time  I  was  there,  the  upper  end  of  this  open  ditch 
was  filled  up  so  as  to  hold  the  water  in  the  tile.  This 
was  probably  caused  by  the  silt  in  the  water  run- 
ning in  the  tile.  If  the  open  ditch  was  cleaned  out  it 
would  give  a  fair  outlet  for  the  large  tile. 

He  also  testified  that  upon  examination  he  found  about 
three  inches  of  mud  in  the  large  tile  and  from  one  to  three 
'  inches  of  silt  in  the  sixteen-ineh  tile. 

These  are  plaintiff's  principal  witnesses  on  the  question 
of  the  eflSciency  of  the  tile.  From  this  it  is  manifest  that 
a  cleaning  of  the  open  ditch  at  the  mouth  pf  the  outlet  of 
the  eighteen-inch  tile  will  give  normal  eflSciency  to  both  the 
eight-inch  and  the  .  sixteen-inch^  tile.  As  respects  the 
failure  of  the  tile  to  carry  off  all  the  water,  the  testimony 
of  the  witnesses  is  confined  to  a  very  wet  period  in  the 
summer  of  1908,  and  to  two  dates  in  December  and  Feb- 
ruary when  the  ground  was  covered  with  slush  and  ice. 
If  it  be  true  it  will  require  more  drains  to  be  laid  in 
order  to  render  plaintiff's  lands  tillable,  this  furnishes 
no  reason  why  she  should  not  be  charged  with  the 
benefit  of  the  present  tile  drains  as  far  as  it  goes.  So 
far  as  comparative  benefits  are  concerned,  no  claim  is  made 
by  the  witnesses  that  plaintiff's  assessments  are  propor- 
tionately higher  than  those  of  any  other  landowner  except 
Welch.  The  testimony  does  tend  to  show  that  Welch's 
assessment  is  too  low.  Taking  the  testimony  as  a  whole, 
it  is  manifest  to  us  that  plaintiff  ought  to  be  assessed  as 
for  substantial  benefits  received.  If  she  is  assessed  too 
high,  we  have  no  data  before  us  from  which  we  could  de- 
termine what  lower  assessment  she  should  'bear,  except 
testimony  to  the  effect  that  she  should  bear  no  assessment 
whatever.     We  feel  compelled  to  disregard  these  opinions 
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on  this  record.     Approximation   is  the  best  that  can  be 
attained  in  assessments  of  this  character. 

We  think   the  district  court   properly  confirmed  the 
assessment  as  made^  and  its  order  is  now  affirmed. 


State  of  Iowa,  ex  eel.  J.  D.  Bobbins,  Appellant,  v. 
Geoboe  H.  Pabkeb,  Defendant,  and  W.  R.  Whit- 
KALL,  Intervener,  Appellees. 

Counties:    division  into  supervisor  districts:   when  order  becomes 

1  effective.  The  order  of  a  board  of  supervisors  dividing  a  county 
into  supervisor  districts  takes  effect  immediately  upon  the  mak- 
ing of  the  order. 

Same:  nomination  of  supervisors  :  vacancies  :  how  filled.  A  b<)ard  of 

2  supervisors  has  power  to  divide  the  county  into  supervisor  districts 
after  the  holding  of  a  primary  election  and  the  nomination  of 
supervisors;  and  where  this  has  been  done  and  prior  thereto  the 
nomination  of  a  member  of  the  board  from  the  county  at  large 
was  made,  rather  than  for  the  district  thereafter  created,  such 
nomination  will  not  be  treated  as  one  for  the  district  but  a  va- 
cancy occurs  to  be  filled  by  the  proper  authorities  by  a  nomination 
for  such  district. 

Elections:    Mandamus:    placing   of   name   of  candidate   on    bal- 

3  LOT.  A  proceeding  by  mandamus  is  the  proper  remedy  to  com- 
pel a  county  auditor  to  place  the  name  of  a  candidate  for  office 
upon  the  official  ballot. 

Same:    certificate  of  nomination :  finality:  judicial  review.    Or- 

4  dinarily  a  certificate  of  nomination  issued  by  a  board  of  super- 
visors must  be  regarded  as  final  unless  objections  are  thereafter 
filed;  but  where  the  board  issued  a  certificate  of  nomination  for 
the  office  of  a  member  of  the  board  of  supervisors  from  the 
county  at  large,  when  as  a  matter  of  fact  there  was  no  such  office 
to  be  filled,  the  board  having  divided  the  county  into  districts 
subsequent  to  the  nominatioi\  and  certification  thereof,  the  certi- 
ficate was  not  final  so  as  to  preclude  the  court  from  determining 
the  rights  of  the  parties  to  have  their  names  placed  upon  the 
official  ballot,  although  no  objections  thereto  were  filed. 

Same:    judgment:  conclusiveness.    A  court  has  no  power  to  create 

5  an  office  by  ordering  that  a  name  should  go  on  the  official  ballot 
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for  that  office;  so  that  where  one  had  been  nominated  for  a 
member  of  the  board  of  supervisors  from  the  county  at  large 
and  received  a  certificate  of  nomination,  and  the  board  subse- 
quently and  prior  to  the  election  divided  the  county  into  districts, 
thus  abolishing  the  office  of  supervisor  at  large,  a  decree  direct- 
ing that  the  name  of  such  person  be  placed  on  the  official  ballot 
for  a  supervisor  at  large  was  not  conclusive  of  his  right  to  hold 
the  office  of  supervisor  in  his  district,  to  which  he  had  not  been 
elected  and  for  which  he  was  not  a  candidate,  although  he  re- 
ceived at  the  primary  election  a  majority  of  the  votes  cast,  both 
in  the  county  at  large  and  in  such  district. 

Appeal  from  Mills  District  Court. — Hon.  A.  B.  Thornell, 

Judge. 

Saturday,  April  9,  1910. 

This  is  a  quo  warranto  proceeding  to  lest  the  Tight  of 
the  defendant  Parker  to  hold  the  office  of  member  of  the 
board  of  supervisors  of  Mills  County,  Iowa.  The  trial  court 
dismissed  the  petition,  and  plaintiff  appeals. — Affirmed. 

A.  E.  Cook  and  Ilarl  &  Tinley,  for  appellant. 

W.  S.  Lewis,  for  appellee  Parker. 

John  Y.  Stone  and  Oenuiig  &  Genung,  for  Whitnall, 
intervener. 

Deemer,  C.  J. — Plaintiff  claims  that  he  was  elected 
a  member  of  the  board  of  supervisors  of  Mills  County  at 
the  November,  1908,  election  for  the  term  beginning 
January  1,  1909.  He  alleges  that  he  duly  qualified  for 
the  office,  but  that  the  other  members  of  the  board  refused 
to  admit  or  accept  him  as  a  member  under  the  claim  that 
his  election  was  invalid ;  that  one  James  Greig  was  the 
incumbent  of  the  office  by  reason  of  there  being  no  election ; 
that  thereafter  Greig  resigned  and  defendant  Parker  was 
named  as  his  successor;  that  defendant  immediately  quali- 
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fied  and  is  now  exercising  the  functions  of  the  office. 
Defendant  filed  answer  tendering  some  issues  to  be  herein- 
after noted.  Whitnall,  a  citizen  and  resident  of  the  county, 
filed  a  petition  of  intervention,  in  which  he  alleged  that 
"the  board  of  supervisors  of  Mills  County,  Iowa,  on  June 
29,  1908,  and  after  the  nomination  of  candidates  under  the 
primary  election  of  1908,  had  divided  Mills  County  into 
three  supervisor  districts,  and  that  there  were  no  nomina- 
tions for  member  of  the  board  of  supervisors  made  from 
either  of  said  districts,  and  that  the  nomination  and  elec- 
tion of  appellant  was  illegal  and  void,  and  that  by  reason 
of  there  being  no  election  the  incumbent  James  Greig  held 
over  and  duly  qualified  as  such  and  thereafter  resigned, 
and  defendant  was  properly  and  duly  elected  as  his  suc- 
cessor and  had  qualified  as  such  and  was  rightfully  entitled 
to  the  office."  Appellant  in  reply  admitted  "that  the 
board  of  sui)ervisors  of  Mills  County  had  attempted  to  di- 
vide the  county  into  supervisor  districts  on  June  29,  1908; 
but  denied  that  the  same  was  valid  or  effective  as  to  the 
general  election  of  1908,  and  did  not  deprive  the  nominees 
of  the  various  political  parties  of  Mills  County,  who  had 
theretofore  been  nominated,  of  their  rights  to  have  their 
nam^  placed  upon  the  official  ballot  or  to  prevent  the  suc- 
cessful candidate  at  such  election  from  becoming  entitled 
to  the  office;  admitted  that  Greig  was  the  incumbent  and 
attempted  to  qualify  under  claim  that  he  held  over  as 
member  of  the  board  and  thereafter  resigned,  and  that 
defendant  was  elected  and  attempted  to  qualify  as  his 
successor;  alleged  that  the  election  of  the  plaintiff  was 
valid,  and  that  after  his  election  and  qualification  there 
was  no  vacancy  in  said  office,  and  that  the  attempted 
qualification  of  Greig  was  invalid,  and  his  attempted  resig- 
nation and  the  appointment  of  the  defendant  Parker  as 
his  successor  and  his  attempt  to  qualify  were  void  and  of 
no  force  and  effect."  He  also  pleaded  an  adjudication  of 
the  matters  in  controversy  in  a  prior  action  of  mandamiis. 
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wherein  the  court  ordered  that  plaintiff's  name  be  placed 
upon  the  official  ballot  for  the  November,  1908,  election 
as  a  candidate  for  member  of  the  board  of  supervisors. 

The  facts  are  that  prior  to  June,  1908,  the  county  of 
Mills  was  entitled  to  three  supervisors  elected  from  the 
county  at  large,  and  at  the  regular  primary  election  held 
in  June  of  the  year  1908  plaintiff  became  a  candidate 
for  member  of  the  board  for  the  term  commencing  January 
1,  1909,  and  one  Nipp  became  a  candidate  for  the  same 
office  for  the  term  beginning  January  1,  1910,  and  each  re- 
ceived the  nomination  of  his  party  for  these  positions  at  the 
said  primary  election.  Each  received  his  certificate  of  nom- 
ination as  provided  by  the  primary  law.  After  the  pri- 
mary was  held  and  the  certificates  of  nominations  were 
issued,  the  board  of  supervisors,  at  a  meeting  held  June 
29,  1908,  passed  a  resolution  dividing  the  county  into 
three  supervisor  districts.  Two  of  these  districts  were  of 
practically  contiguous  territory;  but  the  third  consisted  of 
a  tier  of  townships  extending  across  the  west  and  halfway 
across  the  north  and  south  sides  of  said  county.  Plain- 
tiff was  a  citizen  and  resident  of  one  of  these  districts  and 
of  the  one  which,  if  the  subdivision  of  the  county  into 
districts  should  be  held  effective  for  the  fall  election,  would 
have  been  entitled  to  be  a  member  of  the  board  whose  term 
commenced  January  1,  1909.  As  the  time  for  the  election 
approached,  it  became  apparent  that  the  county  auditor 
did  not  intend  to  place  the  names  of  the  nominees  at  the 
primary.  Bobbins  and  Nipp,  upon  the  official  ballot,  for 
the  reason  that,  because  of  the  subdivision  of  the  county 
by  the  board,  they  were  not  entitled  to  have  their  names 
placed  upon  the  ballot.  Plaintiff  then  brought  an  action  of 
mandamus  in  the  district  court  of  Mills  Coimty  against  the 
county  auditor  to  compel  him  (the  auditor)  to  place  re- 
lator's name  upon  the  official  ballot.  The  auditor  pleaded 
the  subdivision  of  the  county  and  other  matters  as  a  de- 
fense; but  upon  trial  the  action  was  sustained,  and  the 
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auditor  was  ordered  and  directed  to  place  relator's  name 
npon  the  ticket.  Nipp's  name  was  also  placed  upon  the 
ticket,  and  he  and  relator  were  the  Eepublican  candidates 
at  large  for  members  of  the  board  of  supervisors  as  before 
stated.  When  the  votes  were  canvassed,  it  was  found  that 
relator  had  a  majority  of  all  the  votes  cast  for  member 
of  iJie  board  and  also  a  majority  of  the  votes  cast  in  the 
district  where  he  resided,  as  such  district  was  created  by 
the  board  after  the  primary  election.  Relator  qualified  as 
such  member  and  presented  himself  before  the  board  de- 
manding that  he  be  recognized  as  a  member  thereof.  His 
demand  was  refused,  and  the  board,  claiming  that  there 
had  been  no  valid  election,  permitted  one  Greig,  a  member 
whose  term  would  otherwise  have  expired,  to  qualify  and 
assume  the  duties  of  the  office  as  a  holdover  member. 
Thereafter  Greig  resigned,  and  the  clerk,  auditor,  and  re- 
corder of  the  county  filled  the  vacancy  by  appointing  de- 
fendant Parker,  who  qualified  and  assumed  the  duties  of 
the  office  and  was  so  acting  when  this  action  was  com- 
menced. 

After  a  hearing  upon  testimony  and  issues  joined,  the 
trial  court  found  that  "the  judgment  and  adjudication  in 
the  mandamus  suit  was  a  complete  and  final  adjudication 
of  the  right  of  the  relator  to  the  office,  binding  upon  the 
defendant  intervener  and  all  citizens,  if  the  court  had  juris- 
diction, but  held  that  the  court  did  not  have  jurisdiction 
of  the  action,  because  certiorari  was  the  proper  remedy  to 
overturn  the  action  of  the  board  of  supervisors  in  dividing 
Mills  County  into  supervisor  districts,  and  also  held  that 
the  special  tribunal  referred  to  in  the  election  law  was 
the  sole  and  exclusive  tribunal  for  determining  as  to  whose 
name  should  go  upon  the  official  ballot  as  candidates  nom- 
inated at  the  primary  election."  The  appeal  challenges 
these  findings,  and  also  the  final  order  dismissing  relator's 
petition.  The  main  propositions  relied  upon  by  appellant 
are:     (1)   That  the  judgmeM  in  the  mandamus  proceed- 
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ing,  not  having  been  appealed  from,  is  final  and  conclusive,  . 
and  constitutes  a  complete  and  final  adjudication  of  all 
the  matters  at  issue  in  this  case.  (2)  That  the  provision 
of  the  Code  Supplement  creating  a  tribunal  "to  settle  con- 
tests for  party  nominations  has  no  application  to  the  facts 
disclosed  by  this  record,  and  that  mandamus  is  the  proper 
remedy.  (3)  That  the  action  of  the  board  of  supervisors 
in  districting  or  subdividing  the  county  did  not  affect  the 
right  of  the  relator  to  have  his  name  go  on  the  oflScial 
ballot  or  prevent  his  election  to  the  ofiice  for  which  he  had 
been  nominated.  And  (4)  that  the  action  of  the  board  in 
districting  or  redistricting  the  county  was  legislative  in 
character  and  could  not  be  reviewed  by  certiorari,  that 
mundamus  was  the  proper  remedy,  and  that  the  judgment 
in  the  mandamus  proceeding  was  final  and  conclusive. 

The  statute  under  which  the  board  of  supervisors 
acted  in  redistricting  or  subdividing  the  county  for  super- 
visor purposes  reads  as  follows: 

The  board  of  supervisors  may,  at  its  regular  meeting 
in  June  in  any  even-numbered  year,  divide  its  county  by 
townships  into  a  number  of  supervisor  districts  correspond- 
ing to  the  number  of  supervisors  in  such  county;  or,  at 
such  regular  meeting,  it  may  abolish  such  supervisor  dis- 
trict, and  provide  for  electing  supervisors  for  the  county 
at  large.     Code,  section  416. 

Such  district  shall  be  as  nearly  equal  in  population 
as  possible,  and  shall  each  embrace  townships  as  nearly 
contiguous  as  practicable,  each  of  which  said  districts  shall 
be  entitled  to  one  member  of  such  board,  to  be  elected  by 
the   electors   of  said   district.      Code,   section   417. 

In  case  such  division  or  any  subsequent  division  shall 
be  found  to  leave  any  district  or  districts  without  a  mem- 
ber of  such  board  of  supervisors,  then,  at  the  next  ensuing 
general  election,  a  supervisor  shall  be  elected  by  and  from 
such  district  having  no  member  of  such  board ;  and  if  there 
be  two  such  districts  or  more,  then  the  new  member  or 
members  of  said  board  shall  be  elected  by  and  from  the 
district  or  districts  having  the  greater  population  according 
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to  the  last  state  census,  and  so  on,  until  each  of  said  dis- 
tricts shall  have  one  member  of  such  board.  Code,  sec- 
tion 418. 

Any  county  may  be  redistricted,  as  provided  by  the 
three  preceding  sections,  once  in  every  two  years,  and  not 
oftener,  and  nothing  herein  contained  shall  be  so  construed 
as  to  have  the  effect  of  lengthening  or  diminshing  the  term 
of  office  of  any  member  of  such  board.     Code,  section  419. 

Passing,  for  the  present,  the  point  as  to  whether  or 
not  the  board  acts  judicially  in  districting  or  redistricting 
under  these  sections,  we  here  quote  other  sections  of  the 
statutes  which  are  regarded  as  material  *to  our  inquiry. 
These  are: 

Section  1087al  of  the  Code  Supplement,  reading  this 
wise: 

That  from  and  after  the  passage  of  this  act  the 
candidates  of  political  parties  for  all  offices  which  under 
the  law  are  filled  by  the  direct  vote  of  the  voters  of  this 
state  at  the  general  election  in  November  (except  candi- 
dates for  the  office  of  judge  of  the  supreme,  district  and 
superior  courts),  for  the  office  of  Senator  in  the  Congress 
of  the  United  States,  and  for  the  office  of  elector  of  the 
President  and  Vice  President  of  the  United  States,  shall 
be  nominated  by  a  primary  election,  and  delegates  to  the 
county  conventions  of  said  political  parties  or  organiza- 
tions and  party  county  committeemen  shall  be  elected  at 
said  primary  election,  at  the  times  and  in  the  manner  here- 
inafter provided.  The  provisions  of  chapters  three  {S) 
and  four  (4),  title  six  (6),  and  chapter  eight  (8),  title 
twenty-four  (24),  of  the  Code,  shall  apply  so  far  as  appli- 
cable to  all  such  primary  elections,  the  same  as  general 
elections,  except  as  hereinafter  provided. 

Section  411  of  the  Code  Supplement  reads  as  follows: 

At  the  general  election  in  the  year  1906  there  shall  be 
elected  for  a  term  of  two  years,  members  of  the  county 
board  of  supervisors  to  succeed  those  whose  terms  were 
extended  one  year  by  the  biennial  election  amendment.  At 
the  general  election  in  the  year  1906,  and  biennially  there- 
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after,  there  shall  be  elected  members  of  the  board  of  super- 
visors for  a  term  of  three  years  to  succeed  those  whose 
terms  of  office  will  expire  on  the  first  Monday  in  January 
following  said  election;  there  shall  also  be  elected  mem- 
bers for  a  term  of  three  years  to  succeed  those  whose  terms 
will  expire  on  the  first  Monday  in  January  one  year  later 
than  the  aforesaid  date.  It  shall  be  specified  on  the 
ballot  when  each  shall  begin  his  term  of  office.  No  mem- 
ber shall  be  elected  who  is  a  resident  of  the  same  town- 
ship with  either  of  the  members  holding  over  (but  a  mem- 
ber-elect may  be  a  resident  of  the  same  township  as  the 
member  he  is  elected  to  succeed),  except  that,  in  counties 
having  five  or  seven  supervisors,  and  having  therein  a 
township  embracing  an  entire  city  of  thirty-five  thousand 
inhabitants  or  over,  he  may  be  a  resident  of  the  same 
township;  and  in  no  case  shall  there  be  more  than  two 
supervisors  from   such   township. 

Section  1087a24,  Code  Supp.,  reads: 

In  case  of  a  tie  vote  resulting  in  no  nomination  for  any 
office,  or  election  of  delegates  or  party  committeeman,  the 
tie  shall  forthwith  be  determined  by  lot  by  the  board  of 
canvassers,  or  judges  of  election,  as  the  case  may  be.  Va- 
cancies occurring  after  the  holding  of  any  primary  election 
occasioned  by  death,  withdrawal  or  change  of  residence  of 
any  candidate,  or  from  any  other  cause,  shall  be  filled  by 
the  party  committee  for  the  county,  or  state,  as  the  case 
may  be,  representing  the  party  in  which  the  vacancy  nom- 
ination occurs. 

Section  1100,  Code  1897,  reads: 

Xorainations  for  candidates  for  state  offices  may  also  be 
made  by  nomination  paper  or  papers  signed  by  not  less  than 
five  hundred  qualified  voters  of  the  state,  for  county,  district 
or  other  division  not  less  than  a  county,  but  such  paper  or 
papers  signed  by  not  less  than  twenty-five  qualified  voters, 
residents  of  such  county,  district  or  division;  and  for  town- 
ship, city,  town  or  ward,  by  such  paper  or  papers  signed 
by  not  less  than  ten  qualified  voters,  resident  of  such  town- 
ship, city,  town  or  ward;  but  the  name  of  a  candidate 
placed  upon  the  ballot  by  any  other  method  shall  not  be 
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added  by  petition  for  the  same  office.  Each  elector  so 
petitioning  shall  add  to  his  signature  his  place  of  business 
and  post  office  address. 

Section  1102  of  the  Code  reads  as  follows: 

If  a  candidate  declines  a  nomination,  or  dies  before 
election  day,  or  should  any  certificate  of  nomination  or 
nomination  paper  be  held  insufficient  or  inoperative  by  the 
officer  with  whom  it  may  be  filed,  or  in  case  any  objection 
made  to  any  certificate  of  nomination,  nomination  paper,  or 
to  the  eligibility  of  aay  candidate  therein  named,  is  sus- 
tained by  the  board  appointed  to  determine  such  questions 
as  hereinafter  provided,  the  vacancy  or  vacancies  thus  occa- 
sioned may  be  filled  by  the  convention,  caucus,  meeting,  or 
primary,  or  other  persons  making  the  original  nominations, 
or  in  such  a  manner  as  such  convention,  caucus,  meeting 
or  primary  has  previously  provided,  if  the  time  is  insuffi- 
^ent  for  again  holding  such  convention,  caucus,  meeting 
or  primary,  or  in  case  no  such  previous  provisions  being 
made,  such  vacancy  shall  be  filled  by  the  regularly  elected 
or  appointed  executive  or  central  committee  of  the  par- 
ticular division  or  district  representing  the  political  party 
or  persons  holding  such  convention,  primary,  meeting  or 
caucus,  and  certified  as  hereinbefore  provided.  The  cer- 
tificates of  nominations  made  to  supply  such  vacancies  shall 
state,  in  addition  to  the  facts  hereinbefore  required,  the 
name  of  the  original  nominee,  the  date  of  his  death  or 
declination  of  nomination,  or  the  fact  that  the  former 
nomination  has  been  held  insufficient  or  inoperative,  and 
the  measures  taken  in  accordance  with  the  above  require- 
ments for  filling  a  vacancy,  and  shall  be  signed  and  sworn 
to  by  the  presiding  officer  and  secretary  of  the  conven- 
tion, caucus,  meeting  or  primary,  or  by  the  chairman  and 
secretary  of  the  committee,  as  the  case  may  be. 

And   section    1087a29,    Code    Supp.,    is   as   follows: 

ITothing  contained  in  this  act  shall  be  construed  so  as 
to  prohibit  nomination  of  candidates  for  office  by  peti- 
tion as  now  authorized  by  law ;  but  no  person  so  nominated 
shall  be  permitted  to  use  the  name  of  any  political  party  au** 
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thorized  or  entitled  under  this  act  to  nominate  a  ticket  by 
primary  vote  or  that  has  nominated  a  ticket  by  primary 
vote  under  the  provisions  of  this  act. 

Sections  1103  and  1104  of  the  Code  of  1897  read: 

All  objections  or  other  questions  arising  in  relation 
to  certificates  of  nomination  or  nomination  papers  shall  be 
filed  with  the  officer  with  whom  the  certificate  of  nomina- 
tion or  nomination  papers  to  which  objection  is  made  are 
filed.  Those  with  the  Secretary  of  State  shall  be  filed  not 
less  than  twenty  days,  and  those  with  other  officers  not 
less  than  eight  days,  before  the  day  of  election,  except 
that  nominations  to  fill  vacancies  occurring  after  said  time, 
or  in  case  of  nomination  made  to  be  voted  on  at  a  special 
election,  objection  shall  be  filed  within  three  days  after 
the  filing  of  the  certificate  of  nomination  papers.  Objec- 
tions filed  with  the  Secretary  of  State  shall  be  considered 
by  the  Secretary  and  Auditor  of  State  and  Attorney  Gen- 
eral, and  a  majority  decision  shall  be  final;  but  if  the 
objection  is  to  the  certificate  or  nomination  papers  of  one 
or  more  of  the  above  named  officers,  said  officer  or  officers 
80  objected  to  shall  not  pass  upon  the  same,  but  their 
places  shall  be  filled  respectively,  by  the  Treasurer  of 
State,  the  Governor,  and  the  Superintendent  of  Public 
Instruction.  Objections  filed  with  the  county  auditor 
shall  be  final;  but  if  the  objection  is  to  the  certificate  or 
nomination  papers  of  one  or  more  of  the  above  named 
county  officers,  said  officer  or  officers  so  objected  to  shall 
not  pass  upon  such  objection,  but  their  places  shall  be 
filled,  respectively,  by  the  coUnty  treasurer,'  the  sheriff  and 
county  superintendent.  .  .  .  When  any  of  the  above 
objections  are  made,  notice  shall  forthwith  be  given  to  the 
candidate  affected  thereby,  addressed  to  his  place  of  resi- 
dence as  given  in  the  certificate  or  nomination  papers,  stat- 
ing that  objections  have  been  made  to  his  certificate  or 
nomination  papers,  also  stating  the  time  and  place  such 
objections  will  be  considered. 

Certificates  of  nomination  and  nomination  papers  of 
candidates  for  state,  congressional,  judicial  and  legislative 
offices  shall  be  filed  with  the  Secretary  of  State,  not  more 
than  sixty  nor  less  than  thirty  days;  those  for  all  other 
officers,  except  for  cities  and  towns,  with  the  county  audit- 
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ors  of  the  respective  counties,  not  more  than  sixty  nor 
less  than  twenty  days;  and  for  the  oflSces  in  the  cities 
and  towns,  with  the  clerks  thereof,  not  more  than  forty 
nor  less  than  ten  days,  before  the  day  fixed  by  law  for 
the  holding  of  the  election.  Such  certificates  and  nomina- 
tion papers  thus  filed,  and  being  apparently  in  conformity 
with  law,  shall  be  regarded  as  valid,  unless  objection  in 
writing  thereto  shall  be  made,  and,  under  proper  regula- 
tions, shall  be  open  to  public  inspection,  and  preserved  by 
the  receiving  officer  for  not  less  than  six  months  after  the 
election  is  had.  Any  error  found  in  such  papers  may  be 
corrected  by  the  substitution  of  another,  executed  as  is  re- 
quired for  an  original  nomination  certificate  or  paper. 
.  .  .  Certificates  of  nomination  or  nomination  papers, 
nominating  candidates  for  office  to  be  filled  by  the  electors 
of  a  county,  may  be  filed  with  the  county  auditor  at  any 
time  not  less  than  five  days  before  the  election. 

Section   1087al9   of  the   Code   Supplement  provides: 

On  Tuesday  next  following  the  prim-ary  election  in 
June,  the  board  of  supervisors  shall  meet,  open,  and  canvass 
the  returns  from  each  voting  precinct  in  the  county,  and 
make  abstracts,  thereof,  stating  in  words  written  at  length 
the  number  of  ballots  cast  in  the  county  by  each  political 
party,  separately,  for  each  office,  the  name  of  each  person 
voted  for  and  the  number  of  votes  given  to  each  person  for 
each  different  office  and  shall  sign  and  certify  thereto  and 
file  the  same  with  the  county  auditor.  Such  canvass  and 
certificate  shall  be  final  as  to  all  candidates  for  nomina- 
tion to  any  elective  county  office  or  office  of  a  subdivision 
of  a  county;  and  the  candidate  or  candidates  of  each 
political  party  for  each  office  to  be  filled  by  the  voters  of 
any  subdivision  of  a  county  having  received  the  highest 
number  of  votes  shall  be  duly  and  legally  nominated  as  the 
candidate  of  his  party  for  such  office ;  and  the  candidate  or 
candidates  of  each  political  party  for  each  office  to  be  filled 
by  the  voters  of  a  county  having  received  the  highest  num- 
ber of  votes,  and  not  less  than  thirty-five  percentum  of  all 
the  votes  cast  by  the  party  for  such  office,  shall  be  duly  and 
legally  nominated  as  the  candidate  of  his  party  for  such 
office;  and  each  candidate  so  nominated  shall  be  entitled 
to  have  his  name  printed  on  the  official  ballot  to  be  voted 
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for  at  the  general  election  without  other  certificate,  and  the 
board  shall  prepare  and  certify  a  list  of  the  candidates  of 
each  party  so  nominated,  separately,  and  deliver  to  the 
chairman  of  each  party  central  committee  for  the  county  a 
copy  of  the  list  of  candidates  nominated  by  the  party  he 
represents;  and  shall  also  prepare,  certify  and  deliver  to 
such  chairman  a  list  of  the  offices  to  be  filled  by  the  voters 
of  a  county  for  which  no  candidate  of  his  party  was 
nominated,  together  with  the  names  of  the  candidates  for 
each  of  such  offices  voted  for  at  the  primary  election  and 
the  number  of  votes  received  by  each  of  such  candidates. 

Section  1087al0,  Code  Supp.,  reads: 

No  candidate  for  an  elective  county  office  shall  have 
his  name  printed  upon  the  official  primary  ballot  of  his 
party  unless  at  least  thirty  days  prior  fto  the  day  fixed  for 
holding  the  primary  election  a  nomination  paper  shall  have 
been  filed  in  his  behalf  in  the  office  of  the  county  auditor. 
.  •  .  A  candidate  for  an  office  to  be  filled  by  the  voters 
of  any  subdivision  of  a  coimty  shall  not  be  required  to  file 
any  nomination  paper  or  papers.  .  .  .  Each  and  every 
candidate  shall  make  and  file  his  affidavit  stating  that  he 
is  eligible  to  the  office  for  the  township,  county,  district 
or  state  in  which  he  is  and  will  be  a  bona  fide  candidate 
for  nomination  for  said  office,  and  shall  file  such  affidivat 
with  the  said  nomination  paper  or  papers,  when  such  paper 
or  papers  are  required.  If  no  such  paper  or  papers  are 
required,  then  he  shall  file  such  affidavit  alone,  with  the 
county  auditor,  at  least  thirty  days  prior  to  such  primary 
election,  and  the  filing  of  such  affidavit  shall  entitle  such 
candidate  to  have  his  name  printed  on  the  official  pri- 
mary ballot  of  his  party. 

These  are  all  of  the  provisions  of  the  written  law 
which  either  side  claim  to  be  applicable  to  the  case.  As 
much  dependence  is  placed  upon  the  order  made  in  the 
mandamus  case,  we  here  quote  from  the  record  showing 
the  finding  and  order  of  the  trial  in  that  case: 

The  plaintiflF  also  offered  in  evidence  the  decree  in 
the  action  of  Bobbins  v.  Agan,  rendered  October  12,  1908, 
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showing  the  appearance  of  the  defendants  by  counsel  and 
the  full  submission  of  the  case,  finding  that  prior  to  June 
1,  1908,  the  members  of  the  board  of  supervisors  were 
elected  from  the  body  of  the  county,  and  that  at  the  reg- 
ular primary  election  of  June  2,  1908,  the  plaintiff  was 
nominated  as  the  Bepublican  candidate  for  member  of  the 
board  of  supervisors,  and  so  declared  and  a  regular  can- 
vass of  said  primary  election  returns  by  the  board  of  super- 
visors; finding  that  on  June  29,  1908,  at  an  adjourned 
meeting  of  the  regular  session  of  the  board,  the  resolution 
set  out  in  defendant's  answer  was  passed,  and  that,  fict- 
ing  under  the  terms  of  said  resolution,  the  county  auditor 
refused  to  place  the  name  of  the  plaintiff  upon  the  official 
ballot.  The  court  also  found  as  a  conclusion  of  law  that 
the  office  for  which  the  plaintiff  was  nominated  was  one 
of  the  offices  to  be  filled  by  direct  vote  of  the.  electors  at 
the  general  election  of  1908,  ae  provided  in  section  1087- 
al9,  Supplement  of  the  Code;  that  at  the  canvass  of  the 
primary  election  returns  the  plaintiff  was  duly  declared  to 
have  received  the  nominfition  of  the  Republican  party  for 
such  office;  and  that  section  1087al9  provided  that  such 
canvass  shall  be  final  and  conclusive.  Further  finding  that 
the. board  of  supervisors  can  not  by  this  resolution  annul 
the  effect  of  the  primary  election  because  it  would  be  sub- 
versive of  the  will  of  the  electors  as  expressed  at  the  pri- 
mary election,  and  because  it  would  be  contrary  to  public 
policy  and  contrary  to  tlje  election  and  spirit  of  the  pri- 
mary election  law.  Upon  the  contention  that  certiorari 
should  have  been  adopted,  the  court  in  its  decree  said: 
*It  is  not  sought  to  set  aside  the  action  of  the  board  in 
this  case.  This  action  is  brought  to  require  the  auditor  to 
perform  a  duty  which  ought  to  be  performed  by  him  if 
the  facts,  as  also  are  shown,  a  duty  imposed  upon  him  by 
law.'  Also  holding  that  the  plaintiff  had  such  interest  as 
to  entitle  him  to  bring  the  action,  and  the  court  held  that 
the  action  of  the  board  did  not  excuse  the  auditor  in  re- 
fusing to  perform  his  duty,  and  the  court  in  its  decree 
awarded  a  writ  of  mandamus  directing  the  defendant  to 
place  the  name  of  the  plaintiff  upon  the  official  ballot  for 
the  general  election  of  November,  1908,  as  the  Republican 
candidate  for  the  office  of  member  of  the  board  of  super- 
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vieors  for  the  term  for  whidi  he  was  nominated  at  the 
primary  election  in  June,  1908. 

The  effect  of  this  decree  pres^its  the  principal  mat- 
ter of  controversy.  Some  of  the  propositions  involved  have 
already  been  decided  in  previous  opinions  filed.  In  Lahart 
V.  Thompson,  140  Iowa,  298,  we  said: 

The  fundamental  inquiry  in  the  case  thus  presented 
is  whether  the  board  of  supervisors  had  the  power  to  dis- 
continue the  division  of  the  county  into  districts,  and,  if 
so,  whether  said  order  could  affect  the  status  of  the  can- 
didates theretofore  nominated  and  deprive  them  of  their 
standing  as  district  candidates.  As  to  the  authority  or 
jurisdiction  of  the  board  to  make  such  order  there  can  be 
no  reasonable  doubt.  The  statute  above  cited  (Code,  sec- 
tion 416)  expressly  provides  that  the  board  of  supervisors 
may,  at  its  regular  June  meeting  in  any  even  numbered 
year,  divide  its  county  into  as  many  districts  as  there  are 
members  of  the  board,  or  At  such  regular  meeting  it  may 
abolish  supervisor  districts  and  provide  for  electing  super- 
visors for  the  county  at  large.  This  statute  has  never  been 
expressly  repealed,  nor  do  we  find  any  other  statute  since 
enacted  which  is  so  inconsistent  therewith  as  to  effect  a 
repeal  by  implication.  The  recent  enactment  authorizing 
party  nominations  to  office  at  a  primary  election,  on  which 
statute  appellant  relies,  makes  neither  direct  nor  indirect 
reference  to  the  provision  here  in  question.  Its  clear  pur- 
pose is  not  to  change  or  in  any  way  affect  tenure  of 
office  or  eligibility  to  office,  or  to  regulate  or  limit  the 
legislative  or  quasi  legislative  powers  already  conferred  up- 
on boards  of  supervisors  or  other  inferior  bodies,  but  sim- 
ply to  provide  an  appropriate  and  orderly  method  for  nam- 
ing candidates  for  the  offices  to  be  voted  for  at  an  ap- 
proaching election.  The  nomination  at  a  primary  elec- 
tion gives  the  person  receiving  it  no  vested  interest  in  the 
office  for  which  he  is  named  or  to  any  place  upon  the  offi- 
cial ballot  which  may  not  be  taken  away  by  the  state  act- 
ing through  its  Legislature  or  some  inferior  body  to  whom 
the  power  has  been  delegated.  The  office  of  supervisor 
is  a  creature  of  the  statute,  as  is  the  delimitation  of  the 
territory  from  which  such  officer  shall  be  elected.     If  the 
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Legialatiire  had  been  in  session  on  June  6,  1908,  and  had 
then  enacted  in  due  form  a  statute  abolishing  the  super- 
visor district  and  providing  that  supervisors  should  there- 
after be  elected  from  the  county  at  large,  no  lawyer  would 
contend  that  it  thereby  exceeded  its  constitutional  powers, 
or  that  the  operation  of  such  statute  could  be  in  any  wise 
controlled  or  affected  by  the  fact  that  plaintiffs  had  al- 
ready been  nominated  to  such  office  by  their  respective  dis- 
tricts. If  this  might  have  been  done  by  the  state  Legis- 
lature, it  could  be  done  with  equal  effectiveness  by  the 
board  of  supervisors  to  which  that  power  had  been  ex- 
pressly delegated.  The  effect  of  the  order  was  to  abolish 
the  districts.  They  no  longer  existed,  and  the  county 
auditor  was  bound  to  regard  that  fact  in  making  up  the 
official  ballot.  From  the  date  of  said  order  the  choice  of 
supervisors  rested  with  the  electors  of  the  county  at  large, 
and  not  with  the  electors  of  separate^  districts.  It  follows 
that,  if  plaintiffs  were  entitled  to  have  their  names  placed 
upon  the  ballot  at  all  as  candidates  for  the  office  of  super- 
visors, it  was  on  the  ballot  made  up  for  the  use  of  the 
electorate  of  the  entire  county.  We  do  not  decide  whether 
the  result  which  counsel  deprecates  necessarily  follows  this 
holding,  or  whether,  the  office  of  supervisor  being  a  county 
office  even  where  the  election  is  by  districts,  the  nomina- 
tion of  appellants  by  their  districts  was  not  sufficient  to 
entide  them  (the  districts  being  subsequently  abolished) 
to  a  place  upon  the  ballot  for  the  entire  county.  That 
which  appellants  demand  to  have  recognized  is  the  right 
to  have  their  names  placed  upon  the  ballot  to  be  used 
within  the  territory  constituting  their  respective  districts 
as  said  districts  existed  at  the  date  of  the  primary,  and 
that  they  be  not  placed  upon  the  ballot  proper  for  the 
county  at  large.  That  claim,  we  are  very  clear,  can  not  be 
sustained.  They  are  not  here  claiming  any  right  or  relief 
as  candidates  for  election  by  the  county  at  large,  and 
anything  we  might  say  upon  that  subject  would  be  mere 
dictum. 

This  case  settles  the  contention  that  the  so-called  "pri- 
mary law"  repealed  section  416  et  seq.  of  the  Code,  and 
also  in  effect  declares  that  a  redistricting  order  goes  into 
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effect  at  onoe  and  is  not  to  be  postponed  until  candidates 

may  be  chosen   at  a  primary  election.     It 

divUion  into      docs  not  decide,  however,  that  nominees  se- 

tuperviior 

districts:  Icctcd  at  a  prcvious  primary  may  not  have 

eSSS^  their  names  placed  upon  the  official  ballot 

as  candidates  for  members  of  the  board. 
In  State  v.  Hay  ward,  141  Iowa,  196,  we  said: 

The  first  requirement  of  the  primary  law  is  that  the 
candidates  of  political  parties  for  all  offices  which  under 
the  law  are  filled  by  the  direct  vote  of  the  voters  of  this 
state  at  the  general  election  in  November  shall  be  nomin- 
ated by  a  primary  election.  This  requirement  is  manda- 
tory, and  the  method  of  nomination  provided  for  in  the 
primary  statute  is  exclusive.  It  follows  that  the  provision 
of  chapters  3  and  4,  title  6,  of  the  Code,  so  far  as  they 
provide  methods  of  nomination  inconsistent  with  the  provi- 
sions of  the  primary  enactment,  were  by  that  enactment 
repealed  by  implication.  If  this  be  true,  the  district  cen- 
tral committee  had  no  authority  under  section  1102  of  the 
Code  to  nominate  the  relator  for  the  office' of  Senator  for 
the  reason  that  section  1087a24,  in  so  far  as  it  relates  to 
the  matter  under  consideration,  is  a  substantial  re-enact- 
ment of  the  provisions  of  section  1102  of  the  Code,  and 
furnishes  the  only  authority  in  the  matter.  Section  1087- 
a24  provides  that  'vacancies  occurring  after  the  holding 
of  any  primary  election  occasioned  by  death,  withdrawal 
or  change  of  residence  of  any  candidate  or  from  any  other 
cause,  shall  be  filled  by  the  party  committee  for  the  county, 
district  or  state,  as  the  case  may  be,  representing  the 
party  in  which  the  vacancy  nomination  occurs/  In  our 
judgment  the  authority  of  any  party  committee  is  therein 
limited  to  cases  where  nominations  have  been  previously 
made  at  the  primary,  and  vacancies  have  thereafter  oc- 
curred. This  section  does  not  authorize  a  party  com- 
mittee to  make  a  nomination  in  the  first  instance.  It  is 
only  given  power  to  nominate  when  the  nominee  of  the 
primary  election  is  no  longer  a  candidate,  and  because  of 
such  fact  a  vacancy  occurs.  Healy  v.  Wipf,  Secretary 
(S.  D.)  117  N.  W.  521.  And  no  other  or  greater  power 
was  conferred  by  section  1102  of  the  Code,  and,  were  we  to 
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be  governed  by  that  section  in  this  case,  we  should  be  com- 
pelled to  hold  the  central  committee  without  the  power  as- 
sumed by  it  Section  1087a26  provides  for  nominations 
by  convention  when  there  has  been  a  failure  for  any  rea- 
son to  nominate  a  Senator  at  a  primary  election.  This 
course  was  open  to  the  interested  parties  herein,  and  they 
had  no  right  or  authority  to  proceed  as  they  did. 

In  the  same  case,  in  stating  the  effect  to  be  given  sec- 
tion lOSTal  of  the  Code  Supplement  and  section  1103  of 
the  Code,  we  said: 

The  section  clearly  creates  a  tribunal  for  the  determin- 
ation of  all  questions  arising  in  relation  to  certificates  of 
nomination  or  nomination  papers,  and  makes  the  decision 
of  such  tribunal  final.  .  .  .  The  purpose  of  the  statute 
is  to  afford  a  prompt  review  of  all  questions  concerning 
the  validity  of  certificates  of  nomination  or  nomination 
papers;  and  the  provision  making  the  decision  final  was 
•undoubtedly  intended  to  avoid  delay  and  the  complications 
sometimes  incident  to  general  judicial  proceedings.  In  his 
discussion  of  this  statute  the  appellee  overlooks  its  broad 
language,  and  is  mistaken  when  he  says  that  the  tribunal 
created  thereby  can  only  act  when  written  objections  are 
filed  to  nomination  papers  already  filed.  Under  the  con- 
struction contended  for,  no  objections  could  be  filed  or  any 
question  raised  until  after  filing,  no  matter  how  incomplete 
or  insufficient  the  papers  offered  might  be.  In  other  words, 
the  secretary  would  be  compelled  under  the  appellee's  con- 
struction to  file  everything  offered,  and  such  a  result  was 
clearly  not  contemplated  by  the  lawmakers.  The  secretary 
evidently  refused  to  file  the  appellee's  papers  upon  the 
ground  that  no  legal  nomination  had  been  made.  This 
action  might  have  been  questioned  or  objected  to  by  the 
appellee  in  the  manner  pointed  out  by  the  statute,  and, 
he  having  failed  to  take  such  action,  the  secretary's  action 
must  be  held  final. 

As  the  board  of  supervisors  had  undoubted  power  to 
district  the  county  after  the  primaries  were  held,  and  did  so 
in  this  case,  the  nomination  of  plaintiff,  at  the  primary  elec- 
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tion,  for  member  of  the  board  at  large  and  not  for  his 

district,  which  was  thereafter  created,  is  not 

nation  of  to  be  regarded  as  isi  nomination  for  the  dis- 

supcrvisors:  ,  *^  i  i     .       . 

how'Sned  ^^^^^  subsequently  created,  and  it  is  mani- 
fest that  there  was  a  vacancy  to  be  filled  by 
the  proper  authority  after  the  districting  of  the  coimty. 
Aside  from  the  judgment  and  decree  in  the  mandamus 
case,  it  seems  to  us  that  this  vacancy  should  have  been 
filled  as  provided  in  section  1087a24  of  the  Code  Supple- 
ment— ^by  the  party  committee.  It  is  doubtful  if  section 
1100  of  the  Code,  providing  for  nominations  by  petition, 
applies;  but,  as  that  point  is  not  involved,  we  shall  not 
now  determine  it.  We  have  held  that  section  1102  of  the 
Code,  hitherto  quoted,  is  repealed  by  implication  by  sec- 
tion 1087a24  of  the  Code  Supplement,  and  vacancies  from 
any  cause  are  by  that  section  to  be  filled  by  the  party  com- 
mittee for  the  county.  It  is  barely  possible  that  under 
some  of  the  sections  quoted  and  section  1089  of  the  Code, 
which  provides  for  nominations  by  party  conventions,  a 
nomination  might  have  been  made  by  a  party  convention 
called  for  that  purpose;  but,  as  this  was  not  done,  we  have 
no  occasion  to  do  more  now  than  suggest  a  possibility,  with- 
out in  any  manner  indicating  that  this  course  should  have 
been  followed.  All  that  need  be  decided  now  is  that 
plaintiff  was  not  properly  nominated  for  member  of  the 
board  from  the  district  which  was  created  by  proper  author- 
ity after  the  primary  was  held  and  after  the  certificate  of 
nomination  was  issued.  If  plaintiff's  name  had  not  been 
printed  upon  the  ballot,  he  would  have  no  cause  to  com- 
plain. But  it  was  printed  thereon  by  order  of  the  district 
court  in  an  action  properly  brought  to  determine  that  ques- 
tion, and  plaintiff  not  only  received  the  largest  vote  cast 
at  the  election  in  the  county  at  large,  but  also  in  the  dis- 
trict created  by  the  board  in  which  he  at  that  time  resided. 
The  question  resolves  itself  down  to  this:  What  effect 
is  to  be   given  the   judgment   and   order   of   the   district 
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court  directing  that  plaintiff's  name  be  placed  upon  the  bal- 
lot as  a  candidate  for  member  of  the  board  of  supervisors. 
It  was  not  ordered  placed  thereon  as  a  candidate  for 
member  of  the  board  from  the  new  district,  but  as  a  mem- 
ber at  large,  although  he  did  receive,  at  the  election,  the 
largest  number  of  votes  from  his  district,  as  found  and  de- 
termined by  the  county  election  board,  but  the  certificate  of 
election  was  issued  to  him  as  a  member  of  the  board  for 
the  county  at  large,  and  not  for  any  particular  district. 
Counsel  for  appellant  contend  that  the  decree  of  the  district 
court  in  the  mandamus  case  is  final  and  conclusive,  and 
that  relator  should  be  found  to  be  elected  to  the  office  in 
virtue  thereof.  If  the  trial  court  had  ordered  plaintiff's 
name  printed  upon  the  ballot  as  a  candidate  for  member 
of  the  board  from  the  district  in  which  relator  resided, 
there  would  be  much  force  in  the  position.  But  this,  as 
has  been  observed,  was  not  the  order;  nor  was  relator 
elected  to  that  office. 

Counsel  for  appellee  broadly  contend,   however,   and 
the  trial  court  found,  that  the  district  court  had  no  juris- 
diction of  the  m4indamti8  proceeding,   and  that  cerUorari 
was  the  proper  remedy.     Certiorari  will  lie 

S.  Elxctions:  .  . 

S«*pUclng  ^^y  when  an  inferior  board  or  tribunal  exer- 
SLdfSte  Ml  cising  judicial  functions  is  alleged  to  have 
^'^^^  exceeded  its  proper  jurisdiction  or  is  other- 

wise acting  illegally  and  there  is  no  other  plain,  speedy, 
and  adequate  remedy.  Code,  section  4154.  The  writ  does 
not  lie  to  correct  a  mere  error,  but  only  to  test  the  juris- 
diction of  a  tribunal  and  the  legality  of  its  action.  State 
V.  Boney,  37  Iowa,  30.  The  proceedings  of  the  board 
of  supervisors  in  redistricting  or  districting  Mills  County 
for  supervisor  purposes  was  largely,  if  not  wholly,  legis- 
lative in  character.  True,  there  were  some  questions  for 
it  to  determine,  as,  for  instance,  the  population  of  the 
proposed  districts  and  what  was  contiguous  territory.  Per- 
haps, if  these  matters  had  been  challenged,  a  writ  of  cer^ 
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tiorari  might  have  been  sued  out  to  determine  the  legality 
of  its  action  in  the  premises.  But  that  was  not  the  nature 
of  plaintiff's  mandamus  suit.  That  suit  was  brought  to 
compel  the  auditor  to  place  plaintiff's  (relator's)  name 
upon  the  ticket.  Now,  the  action  of  mandamus  may  be 
brought  to  obtain  an  order  commanding  an  inferior  board 
or  person  to  do  or  not  to  do  an  act,  the  performance  or 
omission  of  which  the  law  enjoins  as  a  duty  from  an  of- 
fice, trust,  or  station.  When  discretion  is  left  to  such 
board  or  person,  the  mandamus  can  only  compel  it  to  act, 
but  can  not  control  such  discretion.  Code,  section  4341. 
That  mandamus,  and  not  certiorari,  was  the  proper  remedy 
whereby  to  procure  an  order  on  the  auditor  to  place  plain- 
tiff's name  on  the  ballot,  is  well  established  by  authority. 
People  V.  Board,  138  N.  Y.  95  (33  N.  E.  827,  20  L.  R. 
A.  81) ;  Bennett  v.  Richards  (Ky.)  83  S.  W.  154;  Roemer 
V.  City  Canvassers,  90  Mich!  27  (51  N.  W.  267) ;  Hut- 
chinson V.  Brown,  Secy.,  122  Cal.  189  (54  Pac.  738,  42 
L.  R.  A.  232) ;  State  ex  rel.  v.  Cunningham,  83  Wis.  90 
(53  N.  W.  35,  17  L.  R.  A.  145,  35  Am.  St.  Rep.  27) ; 
Oiddvngs  v.  Blacker,  93  Mich.  1  (52  N.  W.  944,  16  L. 
R.  A.  402);  People  v.  Thompson,  155  111.  451  (40  K 
E.  307). 

The  action  of  the  board  of  supervisors  was  but  inci- 
dentally involved.  That  is  to  say,  it  was  claimed  that  it 
had  no  power  to  district  or  redistrict  the  county,  after 
the  primary  election  was  held,  in  puch  a  manner  as  to 
affect  the  rights  of  nominees  at  large  chosen  at  a  primary 
held  before  the  act  of  redistricting  was  performed.  The 
action  was  against  the  county  auditor  to  compel  him  to 
place  plaintiff's  name  upon  the  official  ballot  as  a  candi- 
date for  member  of  the  board.  This  was  clearly  to  re- 
quire him  to  perform  a  duty  enjoined  upon  him  by  law, 
and,  unless  there  be  something  in  the  point  that  the 
court  had  no  jurisdiction  whatever  because  such  matter 
was  intrusted  to  another  tribunal  whose  jurisdiction  was 
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and  is  final,  there  can  be  no  doubt  that  the  action  of  man- 
damus was  properly  commenced  and  prosecuted  to  a  conclu- 
sion. So  that  we  are  eventually  brought  down  to  the  exact 
proposition  for  decision  in  this  case:  Was  the  district 
court  of  Mills  County  without  jurisdiction  in  the  matter 
because  another  tribimal  or  tribunals  were  created  to  settle 
such  disputes  whose  decisions  were  and  are  final  and  con- 
clusive? This  is  affirmed  on  one  side  and  denied  on  the 
other. 

By  section  1087al9,  Code.  Supp.,  it  is  provided  that 

the  certificate  of  nomination  from  the  board  of  supervisors 

shall  be  ^nal  as  to  all  candidates  for  nomination  to  any 

elective  county  office  or  office  of  a  subdivi- 

4.  Saub:  cer-  •' 

SSSiMtion:       ®^^^   ^^   *  county.      And   by   sections    1103 
jSd/iSi'  and   1104  of  the  Code  it  is  provided  that 

*^^*^*  all   objections   arising  in   relation  to  certifi- 

cartes  of  nomination  or  nomination  papers  shall  be  filed 
with  the  officer  with  whom  the  certificate  is  to  be  filed. 
Objections  filed  with  the  county  auditor  shall  be  considered 
by  the  auditor,  clerk,  and  county  attorney,  and  a  majority 
decision  shall  be  final.  Provision  is  also  made  for  notices, 
etc.,  to  parties  in  interest,  a  hearing,  etc.,  and  it  is  fur- 
ther provided  that  certificates  apparently  in  conformity  to 
law  shall  be  regarded  as  final,  unless  objection  be  made 
thereto  in  writing.  Ordinarily,  the  certificate  of  nomina- 
tion issued  by  the  board  would  be  regarded  as  final,  un- 
less objection  was  filed  thereto  under  sections.  1103  and 
1104  of  the  Code.  But  in  the  present  case  the  certificate 
was  to  the  effect  that  plaintiff  had  bedn  nominated  for 
the  office  of  member  of  the  board  for  the  county  at  large, 
when  as  a  matter  of  fact  there  was  no  such  office  to  be 
filled  at  the  coming  election.  As  a  vacancy  was  created  by 
act  of  the  board  after  the  certificate  was  issued,  that  certifi- 
cate can  not  be  regarded  as  controlling.  On  the  other 
hand,  no  objections  were  filed  witb  the  county  auditor  to 
relator's  certificate  of  nomination,  and  no  notice  of  a  hear- 
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ing  or  a  hearing  was  ever  had  upon  the  question  of  his 
being  properly  nominated  and  entitled  to  have  his  name 
placed  upon,  the  ticket  by  the  tribunal  created  for  that 
purpose  under  sections  1103  and  1104  of  the  Code  before 
quoted.  If  plaintiff  (relator)  had  been  nominted  for  mem- 
ber of  the  board  for  the  district  in  which  he  lived,  we 
would  have  no  doubt  of  his  right  to  maintain  the  present 
suit.  His  right  to  have  his  name  placed  upon  the  ticket 
for  the  election  was  never  questioned  by  any  one  save  the 
auditor,  and  this  was  no  doubt  for  the  reason  that  he 
had  never  been  nominated  for  the  office  which  the  electors 
were  to  fill.  The  board  of  supervisors  issued  to  relator  a 
certificate  to  the  effect  that  he  had  been  nominated  for 
the  office  of  the  member  of  the  board  at  large.  After  that 
date  the  board  dispensed  with  that  office  by  creating  dis- 
tricts as  it  had  a  right  to  do,  and  plaintiff  (relator)  was 
never  nominated  for  that  office.  No  one  ever  filed  any  ob- 
jections to  his  nomination  papers ;  but  the  county  auditor 
undoubtedly  held  that,  as  plaintiff  had  not  been  nominated 
for  member  of  the  board  for  one  of  the  districts,  his  name 
should  not  go  upon  the  official  ballot.  The  trial  court 
took  a  different  view,  and  held  that  plaintiff's  name  should 
have  gone  upon  the  ticket  as  a  candidate  for  member  of 
the  board  at  large,  and  it  was  so  printed  upon  the  official 
ballot.  Plaintiff  was  then  elected  to  the  office  of  member 
of  the  board,  and  incidentally  he  had  a  majority  of  the 
votes  in  the  district  where  he  resided.  Had  relator  been 
nominated  for  an  office  which  was  to  be  filled  at  the  com- 
ing election,  and  objections  had  been  filed  with  the  county 
auditor,  and  that  official  had  given  notice,  and  a  hearing 
had  been  had,  or  had  the  case  been  one  where  objections 
might  have  been  filed,  but  were  not,  perhaps  under  the  doc- 
trine of  the  Hayward  case  supra,  the  conclusion  reached  by 
the  auditor  or  by  the  auditor,  county  attorney,  and  clerk 
would  have  been  final,  although  we  are  not  disposed  to  carry 
the  doctrine  of  the  Hayward  case  any  further  than  the 
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facts  will  justify.  If  no  objections  were  filed,  and  re- 
lator had  been  nominated  for  the  office  to  which  he  was 
thereafter  elected,  it  is  doubtless  true  that  the  courts  would 
have  no  right  to  interfere  in  the  matter.  But  the  case  does 
not  seem  to  present  this  aspect. 

Plaintiff  and  relator's  nomination  was  not  for  mem- 
ber of  the  board  from  a  given  ^district,  but  for  member  of 
the  board  generally,  and  the  trial  court  in  the  mandamus 
case  did  not  find  that  he  had  been  nominated  for  the  dis- 
trict in  which  he  now  claims  to  have  been  elected.  The 
holding  was  that  his  name  was  to  go  on  the  ticket  as  a 
candidate  for  member  of  the  board  at  large,  and  his  name 
so  went  upon  the  ticket.  He  was  elected  to  that  office, 
but  when  the  election  was  held  there  was  no  such  office  to 
fiU.  It  is  manifest  that  a  court  can  not  create  an  office 
by  a  declaration  and  decree  that  a  name  shall  go  on  a 
ticket  for  that  office.  To  give  such  an  effect  to  a  decree 
would  be  to  invest  courts  with  the  legislative  power  of 
creating  an  office.  Plaintiff,  as  has  been  observed,  was  not 
a  candidate  for  member  of  the  board  from  a  given  district, 
and  the  mere  fact  that  he  claimed  to  have  received  a  ma- 
jority of  votes  therein  does  not  entitle  him  to  hold  the 
office.  Had*  he  received  a  majority  of  the  votes  of  the 
coimty — ^which  he  unquestionably  did — ^he  would  have  been 
elected  to  the  office  for  which  he  ran,  although  he  may 
have  been  defeated  in  his  particular  district.  The  man- 
damus  decree  is  not  conclusive,  then,  of  plaintiff's  right  to 
hold  an  office  to  which  he  was  not  elected,  and  for  which 
he  was  not  'a  candidate.  Had  he  been  a  candidate  for  office 
in  a  supervisor  district,  we  should  have  a  much  more  diffi- 
cult question  in  view  of  the  decision  in  the  mandamus  case. 
We  feel  quite  clear  that  if  this  had  been  the  situation  the 
decree  in  the  mandamus  case  would  have  been  conclusive. 
The  decision  of  the  county  officials  is  only  conclusive  when 
objections  are  filed  and  they  are  called  upon  to  act.  If 
no  objections  are  filed,  as  provided  in  the  section  of  the 
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Code  quoted,  we  think  it  quite  clear  that  a  court  might  by 
mandamus,  compel  the  auditor  to  place  the  name  of  a 
candidate  who  held  a  certificate  of  nomination  upon  the 
ticket.  This  would  be  a  duty  devolving  upon  him  in  vir- 
tue of  his  office.  The  case  is  peculiar  in  its  facts.  Here 
a  vacancy  was  created  after  the  primary  election  was  held. 
Plaintiff  (relator)  was  never  nominated  for  that  vacancyl 
H^  went  into  court,  however,  and  secured  an  order  placing 
his  name  upon  the  ticket  for  member  of  the  board  of  su- 
pervisors at  large.  He  was  voted  for  as  such  by  all  the 
electors  and  secured  a  certificate  of  election,  having  received 
a  large  majority  of  the  votes.  He  also  had  more  votes 
than  any  other  candidate  in  the  district  where  he  resided; 
but  he  was  not  a  candidate  for  that  office,  and  the  dis- 
trict court  did  not  so  hold.  This  decision  is,  of  course, 
upon  the  peculiar  facts  of  the  case,  and  is  sustained,  we 
think,  by  the  statutes  quoted  and  the  rules  heretofore  an- 
nounced. Reliance  is  placed  upon  State  v.  Hayward,  su- 
pra; but  we  do  not  regard  it  as  controlling.  What  is  there 
said  must  be  considered  with  reference  to  the  peculiar  facts 
of  that  case.  There  are  no  adjudicated  cases  exactly  in 
point;  but  the  following  give  some  support  to  our  conclu- 
sions: See  Carl  v,  Knott,  16  Iowa,  379;  MerHll  v.  Tohin, 
82  Iowa,  533;  McCullough  v.  Connelly,  137  Iowa,  682. 

But  relator's  coimsel  strenuously  insist  that  in  reaching 
the  conclusion  that  it  did  in  the  mandamus  case  the  trial 
court  held  that  the  redistricting  resolution  was  ineffective, 

and  that  this  conclusion  is  final  and  can  not 
mcnts:  con-        bc    qucstioued    iu    this    proceeding.      It    is 

doubtless  true  that  the  court  hearing  the 
mandamus  case,  as  a  basis  for  its  conclusion  that  plaintiff's 
name  should  go  upon  the  ticket,  found  that  the  redistrict- 
ing resolution  was  either  invalid,  or  that  its  operation 
should  be  postponed  until  after  the  election  to  be  held  in 
the  fall  of  that  year.  This,  however,  was  nothing  more 
than  an  argument  or  reason  given  for  ordering  the  county 
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auditor  to  place  plaintiff's  name  upon  the  ticket  It 
amounted,  in  our  opinion,  to  nothing  more  than  a  placing 
of  plaintiff's  name  upon  the  ticket  voluntarily  and  without 
action  brought.  Surely,  if  the  county  auditor  had  volun- 
tarily placed  plaintiff's  name  upon  the  ticket  because  he 
thought  that  it  was  entitled  to  go  there,  his  act  in  so  doing 
would  not  entitle  plaintiff  to  hold  an  office  to  which  he 
was  not  elected  and  for  which  he  was  not  a  candidate. 
Neither  the  courts  nor  a  county  auditor,  nor  both  together, 
can  create  an  office  and  so  order  that  one  may  be  elected 
thereto.  No  one  but  the  Legislature,  or  somebody  acting 
under  its  authority,  can  create  an  office.  In  this  case  the 
board  created  an  office;  that  is  to  say,  an  officer  who 
could  be  elected  by  only  a  certain  part  of  the  electors.  To 
fill  that  office  one  had  to  be  a  candidate  therefor.  If  he 
was  not  such  candidate,  but  was  a  candidate  for  some  other 
position  or  a  position 'to  be  filled  by  the  electors  of  a  given 
locality,  he  can  not,  after  being  elected  to  that  office,  claim 
that  he  is  entitled  to  another.  The  question  of  redistrict- 
ing  was  only  incidentally  involved  in  the  mandamus  pro- 
ceeding, and,  as  we  have  said,  the  only  real  question  in 
that  case  was:  Should  plaintiff's  (relator's)  name  go  up- 
on the  ticket  as  a  candidate  for  member  at  large  of  the 
board  of  supervisors?  The  trial  court  held  that  it  should. 
It  now  turns  out  that  there  was  no  such  office  to  be  filled, 
and  plaintiff  is  in  no  position  to  say  he  was  elected  thereto. 
As  already  observed  m^andamtis  is  not  the  proper  remedy 
for  challenging  directly  the  action  of  the  board  of  super- 
visors in  passing  the  resolution  for  districting  the  county. 
But  it  was  a  proper  remedy  to  compel  the  auditor  to 
do  his  duty.  As  m^indamus  was  not  the  proper  remedy 
whereby  to  challenge  the  validity  of  the  resolution  for 
districting  the  county,  no  one  was  bound  by  the  mandamus 
proceeding,  save  the  auditor.  He  was  bound,  and  he  com- 
plied with  the  order  of  the  court.  It  now  turns  out,  how- 
ever, that,  while  plaintiff's  name  went  upon  the  ticket,  he 
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was  not  a  candidate  for  an  office  to  be  filled  by  the  electors 
at  large,  and,  although  he  bad  a  majority  of  the  votes  and 
a  certificate  of  election,  it  was  for  an  office  which  had  been 
properly  abolished,  and,  as  there  was  no  office  to  fill,  plain- 
tiff was  not  elected  to  one.  We  have  said  perhaps  more 
than  we  should  upon  this  question ;  but  as  it  is  the  turning 
point  in  the  case,  and  counsel  place  great  reliance  thereon, 
attempt  has  been  made  to  show  the  ineffectiveness  of  the 
judgment  in  the  mandamus  case  as  a  former  adjudication 
conclusive  on  every  one.  That  there  is  a  manifest  distinc- 
tion between  a  mxindamus  proceeding  and  an  action  of 
certiorari  in  their  effect  upon  others  than  the  parties  to 
the  action  is  already  sufficiently  pointed  out,  and  it  is 
fundamental,  of  course,  that  courts  can  not  create  offices 
or  declare  persons  elected  thereto  who  have  never  been 
candidates  therefor. 

The  decree  dismissing  the  petition  seems  to  be  correct, 
and  it  must  be,  and  it  is,  affirmed. 


Swift  &  Company,  Appellant,  v.   C.  W.  Redhead. 

Sales:    failure  of  consideration.    Where,  as  in  this  case,  stock  food 

1  was  sold  for  a  particular  purpose  and  upon  representations  that 
it  was  suitable  for  that  purpose,  upon  which  the  purchaser  relied, 
and  which  proved  to  be  of  no  value  for  such  use,  there  was  a 
total  failure  of  consideration. 

Same:    evidence.    In  this  action  for  the  price  of  stock  food  the  cvi- 

2  dence  is  held  to  sustain  a  finding  that  the  same  was  not  suitable 
for  the  purpose  of  fattening  cattle  as  represented  by  the  seller, 
but  was  in  fact  injurious  and  worthless  for  that  purpose. 

Same:    warranty.     No  particular  form  of  words  is  necessary  to 

3  constitute  a  warranty;  it  only  being  necessary  that  the  parties 
understood  from  their  conversation  that  a  warranty  was  intended. 

Same:    evtoence.     In  this  action  the  evidence  is  held  sufficient  to 

4  take  the  question  of  whether  the  seller  warranted  the  stock  food 
to  be  suitable  for  fattening  cattle  to  the  jury. 
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Same:    breach  of  warranty:   damages.    In  an  action  for  the  price 

5  of  stock  food  sold  on  a  warranty  that  it  was  suitable  for  fatten- 
ing cattle,  the  defendant  is  entitled  to  recover  the  damages  nat- 
urally growing  out  of  the  breach  of  warranty;  so  that  while  he 
can  not  recover  anticipated  profits  growing  out  of  the  use  of 
the  food,  there  being  no  representation  as  to  the  amount  of  such 
profits,  he  can  recover  damages  caused  by  using  the  food,  where 
the  evidence  shows  that  his  cattle  lost  flesh  when  fed  upon  it 
and  gained  flesh  when  using  other  ordinary  feed;  such  evidence 
showing  damage  with  reasonable  certainty. 

Same:    waiver  of  right  to  damages:    evidence.     A  purchaser  of 

6  stock  food  can  not  recover  damages  caused  by  feeding  the  same 
after  he  fully  learned  of  its  injurious  effects,  even  though  advised 
by  the  agent  of  the  seller  to  keep  trying  it  and  see  if  he  could 
not  determine  the  right  amount  to  use;  the  agent  not  being  au- 
thorized to  give  such  advice  and  it  being  merely  advice  to  experi- 
ment with  the  same.  In  this  action  the  evidence  is  held  to  show 
that  defendant  learned  of  the  injurious  effects  of  the  food  shortly 
after  using  it  and  that  he  continued  to  feed  the  same  with  such 
knowledge. 

Same:    evidence:    admissions  of  agent.     Statements  of   plaintiffs 

7  agent  concerning  the  quality  of  the  stock  food  and  its  continued 
use,  made  long  after  the  sale  and  when  he  was  not  engaged  in 
the  performance  of  any  duty  within  the  scope  of  his  employ- 
ment, were  not  binding  upon  the  plaintiff.  And  as  he  had  neither 
examined  the  food,  nor  investigated  the  condition  of  the  cattle 
to  which  it  had  been  fed,  as  defendant  knew,  and  had  given  no 
opinion  of  its  effect  based  on  information,  his  advice  to  keep 
trying  it  and  see  if  the  right  amount  to  feed  could  not  be  deter- 
mined, amounted  simply  to  a  suggestion  that  defendant  conduct 
an  experiment;  and  evidence  of  such  suggestion  was  not  admissible 
as  bearing  on  defendant's  conduct  in  continuing  to  use  the  food 
after  discovering  its  injurious  effects. 

Appeal  from  Polk  District  Court. — ^Hon.  Jesse  A.  Mil- 

LEBy  Judge. 

Thursday,  July  1,  1909. 
Reheabino  Denied,  Monday,   April  11,   1910. 
On  December  24,   1903,  the  defendant  purchased  of 
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plaintiff,  through  its  agent,  Hugh  Van  Pelt,  about  eight 
tons  of  blood  meal  at  the  agreed  price  of  $383.62.  The 
action  was  brought  for  this  sum.  For  answer  the  defend- 
ant alleged:  That  the  consideration  had  wholly  failed,  in 
that  the  so-called  merchandise  was  a  prepared  form  of  the 
blood  of  domestic  animals,  represented  by  the  plaintiff  to  be 
exceedingly  valuable  as  a  food  for  cattle,  causing  them  to 
be  and  remain  healthy  and  to  rapidly  take  on  fat  and 
mature  for  market;  that  the  same  was  a  new  product  re- 
cently placed  upon  the  market,  the  qualities  of  which  were 
unknown  to  the  defendant,  and  the  plaintiff  knew  at  the 
time  that  he  ordered  the  same  that  he  was  wholly  un- 
familiar therewith: 

And  it  was  distinctly  understood  and  agreed  that  he 
was  not  buying  the  same  upon  his  own  knowledge,  but 
upon  the  knowledge,  representations,  and  warranties  of  the 
plaintiff  that  the  same  was  suitable,  valuable,  and  profitable 
for  the  use  aforesaid;  that  the  defendant  attempted  to 
make  such  use  thereof,  carefully  following  the  directions 
and  instructions  of  the  plaintiff  in  that  behalf,  but  found, 
after  giving  the  same  a  fair  test,  that  the  same  was  not 
only  wholly  worthless  for  such  purpose,  but  was  a  positive 
injury  and  damage  to  his  cattle.  Whereupon  he  notified 
plaintiff  of  such  facts  and  notified  it  that  the  remainder 
of  said  blood  meal  was  in  his  custody  subject  to  the  order 
of  the  plaintiff  and  its  officers,  and  so  remained. 

By  way  of  counterclaim,  it  was  averred:  That  plain- 
tiff represented  and  warranted  that  said  meal  was  scien- 
tifically prepared  stock  food,  valuable  and  healthful,  and 
would  cause  feeding  cattle  to  become  healthful  and  re- 
main healthful  and  thrifty  and  accumulate  fat  much  more 
rapidly  than  had  been  possible  as  the  result  of  methods 
of  feeding  and  treatment  that  generally  prevailed  up  to 
the  time  of  the  invention  and  manufacture  of  such  blood 
meal;  that  the  defendant  purdiased  said  meal  in  reliance 
upon  said  representations  and  warranties  for  the  purpose 
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of  feeding  a  herd  of  some  one  hundred  and  twentyK)ne  head 
of  cattle  then  being  prepared  for  the  market;  that  plain- 
tiflf  knew  that  snch  was  the  object  of  the  purpose,  and 
sold  the  same  on  said  representations  and  warranties  with 
knowledge  that  defendant  was  without  information  and  re- 
lying thereon;  that  defendant  in  feeding  said  meal  fol- 
lowed instructions,  but  it  caused  said  cattle  to  sicken, 
suffer  from  scours,  with  the  result  that  it  retarded  the 
acquisition  of  fat;  that  defendant  then  rescinded  the  con- 
tract of  purchase;  that  the  cattle  were  worth  $4,830  less 
upon  discontinuing  the  feeding  of  the  meal  than  tiiey 
would  have  been  had  it  not  been  fed  at  all;  and  judgment 
was  prayed  for  $1,615.  In  reply  plaintiff  interposed  a 
general  denial  and  averred  that  both  parties  acted  with 
knowledge  of  the  use  and  results  of  said  meal,  and  there 
was  no  warranty  as  alleged.  The  trial  resulted  in  a  ver- 
dict and  judgment  as  prayed  in  the  counterclaim.  The 
plaintiff  appeals. — Affirmed  on  condition. 

B.  F.   Taft  and  Sullivan  &  Sullivan,  for  appellant 

Crom  Bowen  and  0.  M.  Brochett,  for  appellee. 

Ladd,  J. — The  defendant  began  feeding  one  hundred 
and  forty  three-year-old  steers  about  December  1,  1903. 
They  were  grade  short  horns,  polled  Angus  and  Here- 
fords,  taken  from  the  pasture  in  good  condition.  He  be- 
gan feeding  them  blood  meal  in  the  latter  part  of  the 
month,  up  to  which  time  the  evidence  tended  to  show  they 
were  thrifty  and  doing  well.  Thereafter,  though  well  cared 
for,  they  scoured  badly,  and  this  continued  as  long  as  the 
meal  was  fed,  which  was  about  until  the  first  of  March, 
and  thereupon  the  scouring  ceased.  According  to  the  evi- 
dence, the  cattle  did  not  increase  in  weight  to  exceed 
seventy-five  to  one  hundred  pounds  each  during  the  sixty 
days  they  were  given  the  blood  meal;  whereas,  without 

Vol.  147  Ia.— 7. 
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such  food,  like  cattle  ordinarily  increase  on  full  feed  irom 
one  hundred  and  twenty  to  one  hundred  and  fifty  pounds 
a  head  in  that  time.  It  was  also  made  to  appear  that^ 
as  such  cattle  fattened,  they  increase  in  value  per  pound. 
On  this  showing,  in  connection  with  other  evidence,  which 
will  be  referred  to  farther  on,  defendant  asserted:  (1) 
That  the  blood  meal  had  proven  to  be  utterly  valueless, 
and  therefore  the  consideration  wholly  failed;  and  (2) 
that  he  was  entitled  to  recover  the  damages  caused  by 
feeding  the  same,  measured  as  difference  in  the  market 
value  of  the  cattle  at  the  end  of  sixty  days'  feeding  thereof 
and  such  value  of  the  cattle  had  such  food  not  be^n  given 
them.  The  jury  might  have  found:  That  at  that  time 
"blood  meal"  was  a  comparatively  recent  preparation; 
that,  though  defendant  knew  of  it  in  a  general  way,  he 
had  never  used  it  and  bought  it  to  feed  the  "bunch"  of 
cattle  he  then  had  on  the  recommendation  of  the  plaintiffs 
agent;  that  the  agent  in  selling  it  so  knew  and  represented 
that  it  was  a  valuable  food  for  cattle  .and  would  cause 
them  to  continue  healthy  and  rapidly  take  on  fat 

I.     As  the  sale  was  made  for  a  specific  purpose,  on 

the  assurance  of  the  seller  that  the  commodity  with  which 

the  purchaser  was  unfamiliar,  as  was  well 

of  considcra-     kuowu  to  the  scUer,  was  suitable  for  the  pur- 

tion.  ,  *^ 

pose  for  which  sold,  and  the  purchaser  in 
buying  relied  thereon,  it  goes  without  saying  that,  unless 
the  article  was  of  some  value  for  such  use  there  was  a 
failure  of  consideration. 

From  the  evidence  adduced,  the  jury  might  have 
foimd  not  only  that  the  "batch"  of  "blood  meal"  shipped 
to  defendant  was  not  suitable  for  cattle  food,  but  that 
2.  Same:  ^^    ^^s    iujurious    to    them,    and    therefore 

evidence.  worthless  for  the  purpose  sold.     This  being 

so,  the  consideration  as  to  that  fed  failed,  and  no  recov- 
ery can  be  had  for  that  on  hand,  as  the  jury  also  must 
have  found  that  defendant  advised  plaintiff  that  the  por- 
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tion  not  fed  was  retained  subject  to  its  order.  The  second 
instruction  was  to  this  effect,  and  we  do  not  understand 
counsel  in  their  brief  to  challenge  its  correctness.  If  any- 
thing said  under  the  heading  "points  in  error"  can  be  so 
construed,  the  point  was  not  argued  nor  authorities  cited 
thereon. 

II.  The  counterclaim  for  damages  was  based  on  alle- 
gations of  an  express  warranty,  and  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  finding  there  was  such  a 

3.  Samb:  warranty  is  challenged.     No  particular  form 
^"'**^*"*^"          of  words  is  necessarily  to  be  employed   in 

order  to  constitute  a  warranty.  All  essential  is  that  such 
was  the  understanding  of  the  parties. 

Here  the  evidence  of  defendant  was  that  the  agent 
recommended  the  blood  meal  very  highly,  and  said  that 
it  was  very  fine  food  for  cattle,  that  many  were  using  it, 

4.  Samb:  that  it  was  valuable  in  preventing  scours  in 
evidence.  calvcs,  that  it  was  a  great  deal  better  than 

cotton  seed  meal  or  oil  meal  and  would  produce  flesh  much 
quicker,  that  he  had  used  it  himself  in  feeding,  that  it 
would  cause  cattle  to  take  on  fat  much  more  rapidly  and 
keep  them  in  good  condition,  that  he '  figured  out  "how 
much  quicker  they  would  be  ready  for  market  and  how 
much  more  they  would  gain."  The  agent  denied  having 
stated  what  effect  the  meal  would  have  on  cattle,  or  hav- 
ing compared  it  with  cotton  seed  or  linseed  oil;  but  he 
admitted  that  he  knew  defendant  was  contemplating  the 
purchase  of  cotton  seed  meal,  that  he  pointed  out  the  ex- 
cess of  protein  in  blood  meal  over  cotton  seed  jneal  and 
induced  him  to  purchase  the  blood  meal,  that  he  said  blood 
meal  was  a  preventive  -and  cure  for  scours,  and  that  he 
had  practical  knowledge  on  the  subject.  Quoting  from  his 
testimony: 

I  showed  him  where  the  Iowa  Experiment  Station 
had  fed  different  bunches  of  steers  with  com  alone  and 
with  different  commercial  food,  and  in  showing  him  this 
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I  showed  him  that  blood  meal  produced  more  profit  than 
any  other  food  fed  in  conjunction  with  grain,  and  further 
showing  him  Swift  &  Co.  guaranteed  eighty-seven  percent 
of  protein,  which  was  a  great  -deal  larger  percent  than 
any  other  food  stuflf  had,  and  that  protein  was  evidently 
what  he  was  wishing  to  buy  when  he  bought  cotton  seed 
meal  which  contained  thirty-seven  percent,  and  blood  meal 
contained  eighty-seven  percent  and  the  difference  on  the 
total  amount  of  protein  contained  in  a  ton  of  blood  meal 
and  a  ton  of  cotton  seed  meal  made  blood  meal  the  cheaper 
source  of  protein  at  the  price  at  which  I  was  selling  it  to 
him  to  be  used  in  connection  with  their  food  to  produce 
and  maintain  a  healthful  condition  and  facilitate  the 
taking  on  of  fat  and  to  balance  up  the  rations.  Q.  Did 
you  tell  him  that  the  manufacturers  represented  this  food 
contained  this  protein  in  this  proportion  and  in  such 
condition  as  that  it  could  be  used  in  connection  with  the 
other  food  as  to  get  the  proper  balance  or  proportion  of 
food  ingredients  and  facilitate  the  maturity  of  the  cattle 
for  the  market?  A.  When  fed  with  com.  Q.  Did  you 
represent  to  him  as  your  claim  and  the  claim  of  the  manu- 
facturers that  it  was  profitable  to  use  this  food  in  connec- 
tion with  the  com  and  other  cattle  foods,  because  so 
used  it  would  cause  the  cattle  to  get  fatter  in  the  same 
length  of  time  or  else  fatten  quicker  for  the  market? 
A.  From  what  I  said  to  him,  he  naturally  would  draw 
that  conclusion.  Q.  That  was  one  way  to  get  him  to 
buy,  was  it  not?    A.  Certainly. 

When  to  this  evidence  is  added  the  circumstance  that 
the  agent  was  aware  that  defendant  was  without  experi- 
ence in  the  use  of  the  meal,  and  was  relying  on  his  rep- 
resentations in  making  the  purdiase,  it  becomes  evident 
that  there  was  enough  to  carry  the  issue  to  the  jury. 
Hughes  v.  Funston,  23  Iowa,  257;  Tewkesbury  v.  Bertr 
nett,  31  Iowa,  83;  Conhlin  v.  Standard  Oil  Co.,  138 
Iowa,  596.  The  jury  might  well  have  found  that  the 
purchase  of  the  blood  meal  for  a  particular  use  known 
to  the  seller,  and  for  which  the  latter  assured  the  buyer 
it  was  suitable,  and  that  the  buyer  relied  thereon,  and, 
if  so,  this  amounted  to  a  warranty  that  the  article  in  ques- 
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tion  was  reasonably  fit  for  the  use  both  contemplated. 
30  Am.  &  Eng.  Eney.  of  Law,  144.  Practically,  this 
is  as  far  a»  a  warranty  of  merchandise  ordinarily  goes, 
and,  aside  from  estimating  the  advantages  of  the  com- 
modity in  detail,  is  as  far  as  the  plaintiffs  representa- 
tive went  in  this  case.  The  object  to  be  attained  was 
the  fattening  of  the  cattle.  The  agent  represented  ih&t 
the  blood  meal  would  accelerate  the  fattening,  but  did 
not  indicate  how  much.  So  that  what  he  said  amounted 
to  no  more  than  a  warranty  that  it  was  suitable  for  that 
purpose.  If  it  was  not  suitable,  and  we  are  speaking 
of  the  blood  meal  actually  delivered,  and  not  of  the  prep- 
aration generally,  then  his  principal  is  responsible  for  the 
consequences  naturally  flowing  from  a  breach  of  the  con- 
tract But  three  of  these  can  be  conceived  of,  namely, 
the  meal  must  have  improved  their  condition,  have  in- 
jured them,  or  have  produced  no  effect  whatever;  and 
surely  these  are  consequences  which  the  parties  must  have 
contemplated  in  making  the  bargain.  In  other  words, 
the  object  of  the  contract  was  that  the  meal  sold  produced 
a  particular  effect,  i.  e.,  the  laying  on  of  fat  by  the  cattle 
faster  than  they  would  without  it,  and  thereby  enhance 
the  defendant's   profits   from   feeding. 

Of  course,  defendant  could  not  recover  for  loss  of 
the  anticipated  increase  in  profits,  for  there  was  no  as- 
surance  as  to  the   amount,   and   he  is   making  no   claim 

therefor.     What  he  is  demanding  is  the  loss 
of  warranty:      of  profits  which   woujd   havc   accrucd   from 

feeding  in  the  ordinary  way,  but  for  the 
consumption  of  the  blood  meal;  that  is,  for  the  injury 
occasioned  by  feeding  an  article  not  as  warranted.  Appel- 
lant contends  that  the  damages,  if  any,  are  too  uncertain 
and  speculative  for  adjudication.  Such  is  not  the  holding 
of  the  courts  where  injury  has  resulted  from  the  use  of 
an  article  warranted  to  be  beneficial.  As  said,  the  claim 
is  not  for  profits  lost^  but  for  damages  due  to  th^  inter- 
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ference  .with  the  growth  of  the  animals.  That  they  in 
fact  increased  in  value  when  on  full  feed  is  not  conclu- 
sive that  eating  the  meal  did  not  cause  the  injury  com- 
plained of. 

The  law  does  not  preclude  the  recovery  of  profits 
lost  as  the  result  of  a  breach  of  a  contract  having  these 
as  its  object.  Hichom  v.  Bradley,  117  Iowa,  130;  Rule 
V.  McGregor,  117  Iowa,  419.  See  Creamery  Package 
Mfg.  Co.  V.  Benton  Co.  Creamery,  120  Iowa,  584.  Nor 
does  it  deny  to  one  who  has  purdiased  an  article  for  a 
specific  purpose  damages  naturally  consequent  upon  it 
proving  not  to  be  as  agreed.  Thus  in  Kent  v.  Halliday, 
2a  R.  L  182  (49  Atl.  700),  the  petition  alleged  a  war- 
ranty in  the  sale  of  paris  green  that  it  was  pure  and  would 
kill  potato  bugs,  that  upon  proper  application  it  proved 
impure  and  not  sufficiently  strong  to  kill  them,  and  that 
in  consequence  thereof  plaintiff's  potato  crop  was  de- 
stroyed. The  court  held  that  a  good  cause  of  action  was 
stated;  it  being  a  matter  for  determination  on  the  trial 
whether  the  destruction  of  the  crop  was  the  natural  and 
proximate  consequence  of  the  breach  of  warranty.  White 
V.  Miller,  71  N.  Y.  118  (27  Am.  Rep.  13),  was  an  ac- 
tion on  a  warranty  that  a  quantity  of  cabbage  seed  sold 
was  pure,  and,  as  the  seed  turned  out  to  be  impure,  loss 
of  probable  profits  was  allowed;  the  court  saying:  "Grains 
prevented,  as  well  as  losses  sustained,  may  be  recovered 
as  damages  for  a  breach  of  contract  where  they  oan  be 
rendered  reasonably  certain  by  evidence,  and  have  natural- 
ly resulted  from  the  breach.  .  .  .  The  character  of 
the  season,  whether  favorable  or  unfavorable  for  produc- 
tion, the  manner  in  which  the  plants  set  were  cultivated, 
the  condition  of  the  ground,  the  results  observed  in  the 
same  vicinity  where  cabbages  were  planted  under  similar 
circumstances,  the  market  value  of  Bristol  cabbages  when 
the  crop  matured,  the  value  of  the  crop  raised  from  de- 
fective seeds,  these,  and  other  circumstances,  may  be  shown 
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to  aid  the  jury  and  from  which  they  can  ascertain  ap- 
proximately the  extent  of  the  damages  resulting  from  the 
loss  of  a  crop  of  a  particular  kind.'*  The  decision  no  more 
than  confirms  Passinger  v.  Thorbum,  34  N.  Y.  634  (90 
Am.  Dec  753),  where,  in  an  action  on  a  breach  of  war- 
ranty on  sale  of  Bristol  cabbage  seed,  complainant  was 
allowed  to  recover  as  damages  the  difference  between  a 
crop  raised  from  the  defective  seed  and  a  crop  of  Bristol 
cabbage  such  as  would  ordinarily  have  been  produced  in 
the  year  in  which  the  seed  was  to  be  sown.  A  like  hold- 
ing based  on  a  sale  of  seed  barley  was  had  in  Randail  v. 
Roper,  E.  B.  &  E.  84.  See,  also,  Wolcott  v.  Mount,  36 
N.  J.  Law,  262  (13  Am.  Rep.  438);  Ferris  v.  ComstocJc, 
38  Conn.  513;  Swain  v.  Schieffelin,  134  N.  Y.  471  (31 
N.  E.  1025,  18  L.  R.  A.  385).  In  Jones  v.  Oeorge,  56 
Tex.  149  (42  Am.  Rep.  689),  the  sale  was  of  paris  green 
to  kill  worms,  and  the  court,  though  holding  that  recovery 
might  be  had  on  Aowing  of  breach  of  implied  warranty 
for  cost  in  purchase  and  application  to  cotton  and  loss 
of  time  and  all  other  damages  resulting  as  a  natural  con- 
sequence, but  that  what  the  cotton  crop  would  have  been 
had  the  worms  been  destroyed  was  purely  conjectural  and 
not  to  be  taken  into  account. 

No  consideration  was  given  to  the  foregoing  and 
other  authorities,  however,  and  we  need  not  stop  to  deter- 
mine whether,  in  view  of  the  circumstances  of  the  case 
the  conclusion  is  to  be  approved.  It  is  very  evident  that 
a  showing  of  damages  to  stock  due  to  a  particular  feed 
is  not  involved  in  the  uncertainties  attendant  upon  the 
raising  of  a  crop  of  barley,  cabbage,  potatoes,  or  cotton. 
The  testimony  of  what  cattle  like  those  of  defendant  on 
fall  feed  ordinarily  would  increase  was  undisputed,  as 
was  the  evidence  of  what  they  in  fact  increased.  It  was 
shown  that  they  had  not  scoured  before  eating  the  blood 
meal,  that  they  did  scour  during  the  entire  time  it  was 
fed  to  them,  and  that  they  ceased  scouring  when  it  waa 
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finally  taken  from  them.  The  care  and  feed  otherwise 
was  not  changed,  so  that  the  inference  fairly  to  be  drawn 
was  that  their  condition  was  caused  by  this  feed,  and  that 
it  had  interfered  with  their  growth  to  the  extent  indi- 
cated. As  the  cause  was  reasonably  certain,  the  mere 
difficulty  in  ascertaining  or  measuring  the  damage  will 
not  justify  the  denial  of  the  recovery  thereof. 

III.     Conceding,   however,   that  defendant  might  re- 
cover on  proof  of  injury  to  the  cattle,  the  evidence  con- 
clusively showed  that  he  was  aware  of  the  injurious  effect 
•  due   to   eating   the   blood  meal   within    two 

waiver  of  days  after  he  began   feeding  it.     He  testi- 

(Umages:  fied   that   as  lonff   as   he   fed   it   the   cattle 

evidence.  ^ 

scoured,  and  that  they  "did  not  seem  to  do 
any  good  at  all,"  that  he  kept  "thinking  it  would  work 
all  right,  wanted  to  use  the  food  if  he  possibly  could,  and 
thereafter  kept  on  trying  it,  giving  them  little,  and  in- 
creasing it  a  little,  trying  in  every  way  to  get  them  to 
take  the  food  so  that  it  would  do  them  some  good."  He 
testified  further:  "Just  as  soon  as  the  cattle  got  the  blood 
food,  they  commenced  to  scour.  I  should  say  within  two 
days  afterwards.  I  knew  that  something  was  acting  bad 
with  them  and  attributed  it  to  the  blood  meal.  We  were 
only  feeding  them  com  and  hay  at  this  time.  As  I  said, 
we  noticed  the  bad  effect  within  two  days;  but  we  did 
not  lessen  or  stop  the  use  of  the  meaL  In  fact,  we  kept 
increasing  it  gradually.  We  could  not  get  much  relief 
in  its  effect,  as  they  were  just  as  bad  on  the  start  as  they 
were  later.  It  continued  very  bad,  but  I  was  trying  the 
meal.  .  .  .  Until  about  the  23d  of  March,  we  used 
the  blood  meal,  increasing  and  decreasing  it  off  and  on. 
It  acted  badly  all  the  time.  The  only  deleterious  effect 
on  the  cattle  shown  was  causing  them  to  scour."  This  is 
that  for  which  agent  of  plaintiff  had  expressly  recom- 
mended the  blood  meal  to  be  a  preventative.  Within  a 
few  days  after  receiving  it,  the  defendant  was  as  fully 
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advised  as  he  was  three  months  thereafter  that  the  blood 
meal  had  precisely  the  opposite  effect.  Having  informa- 
tion that  the  commodity  was  not  as  recommended,  he  must 
be  held  to  have  conducted  the  series  of  experiments  fol- 
lowing at  his  own  risk.  Surely  the  seller  can  not  be  held 
for  damages  flowing  from  the  experiments  of  the  feeder 
after  h6  has  become  fully  aware  of  the  breach  of  the 
warranty.  Doubtless,  defendant  was  justified  in  continu- 
ing the  feed  for  a  short  time  reasonably  sufficient  to  ascer- 
tain the  result  of  its  use;  but,  after  this  was  definitely 
known,  the  seller  ought  not  to  be  held  responsible  for  any 
damage  caused  by  feeding  blood  meal.  The  record  affords 
no  basis  for  a  finding  of  damages,  if  any,  which  resulted 
from  using  the  meal  until  the  defendant  knew  of  its  effect 
on  the  cattle;  the  only  proof  bearing  on  the  measure  of 
damages  indicating  the  difference  in  the  value  of  the 
cattle  about  March  23d  as  they  were  and  as  they  would 
have  been  but  for  the  use  of  the  meal.  At  the  most,  un- 
der the  circumstances  disclosed,  defendant  was  entitled 
to  no  more  than  nominal  damages. 

IV.     Evidence    of    declarations    by    plaintiff's    agent, 
made  several  weeks   after  the   sale   was   effected,   was   re- 
g^^g.  ceived    over    objection.      Upon    defendant's 

admission  complaint   that   the   blood   meal   caused    the 

by  agent  cattle  to  scour,   the   agent  appears   to  have 

said  that  something  must  be  wrong  with  it,  but  advised 
defendant  to  continue  feeding  it.  In  an  instruction  the 
court  limited  the  consideration  of  this  evidence  to  "deter- 
mining the  question  as  to  what  time  the  defendant,  acting 
as  a  reasonably  prudent  man,  should  have  discontinued 
the  use  of  said  blood  meal  after  he  ascertained  how  it 
affected  the  cattle."  What  the  agent  said  was  not  bind- 
ing on  the  plaintiff,  for  he  was  not  then  engaged  in  the 
performance  of  any  du/ty  within  the  scope  of  his  employ- 
ment. Phelps  V.  James,  86  Iowa,  398;  Sweetland  v.  Tel. 
Co.,   27   Iowa,   433;    Metropolitan  Bank   v.   Nat.   Bank, 
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.104  Iowa,  682.  It  is  insisted,  however,  that,  as  bear- 
ing on  the  defendant's  conduct,  what  others  might  have 
said  to  him  would  have  a  material  bearing  on  whether 
he  acted  prudently  in  continuing  to  feed  the  meal.  Had 
the  agent  examined  the  meal,  or  had  he  investigated  the 
condition  of  the  cattle  and  given  an  opinion  based  on 
information,  the  case  might  have  been  different ;  *  but  he 
had  done  neither,  and,  as  he  recognized  the  bad  effects 
of  the  meal,  his  advice  amounted  to  nothing  else  than 
suggesting  to  defendant  that  he  experiment  with  the  food. 
His  advice  to  "keep  trying  it,"  and  see  if  he  could  "get 
them  up  to  the  right  amount,"  furnished  no  justifica- 
tion for  defendant  tq  continue  in  the  use  of  the  blood 
meal  two  or  three  months  after  he  was  fully  aware  of 
its  injurious  effects.  As  the  advice  of  the  agent  was  that 
defendant  conduct  an  experiment,  and  not  that  the  meal 
was  good,  or  that  the  cattle  were  likely, .  in  becoming  ac- 
customed to  it,  to  do  as  had  been  assured  in  making  the 
sale,  evidence  thereof  was  not  admissible  for  the  purpose 
mentioned  in  the  instruction  or  any  other. 

V.  Much  is  said  in  the  argument  of  appellant  con- 
cerning the  general  character  of  blood  meal.  We  are  not 
conceme<I  in  this  case  as  to  whether,  as  an  article  of  food 
for  animals,  it  is  valuable  or  otherwise.  Plaintiff  was 
bound  to  furnish  the  commodity  in  compliance  with  the 
expressed  warranty,  if  such  there  was,  regardless  of  the 
character  of  the  preparation  generally,  and  this,  as  the 
evidence  tended  to  show,  it  did  not  do. 

Other  matters  argued,  in  view  of  our  conclusion,  need 
not  be  considered. 

The  result  is  that  the  finding  that  the  consideration 
failed  is  sustained  by  the  evidence,  and  that  the  verdict, 
in  so  far  as  based  on  the  counterclaim,  is  not  so  sustained. 
If  defendant  shall  elect  to  file  a  remittitur  of  the  judgment 
in  his  favor  in  excess  of  nominal  damages  of  $1  within 
thirty  days  after  the  filing  of  this  opinion,  the  judgment 
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will  be  affirmed  with  one-half  of  the  costs  taxed  to  each 
party;  otherwise  the  judgment  will  be  reversed. 
Affirmed  on  condition. 


Live  Stock  National  Bank  of  Sioux  City,  Iowa,  Ap- 
pellant, V.  J.  M.  Collins,  Jennie  M.  Collins,  et 
AL.,  Appellees,  and  J.  M.  Coij^lins  and  Jennie  M. 
Collins,  Cross-Petitioners,  Appellants. 

Mortgages:  priority  of  liens  :  contracts  for  compounding  offenses. 
In  this  action  two  commission  men  guilty  of  fraud  in  selling 
the  cattle  of  an  owner  at  less  than  he  was  to  receive,  agreed  to 
pay  the  owner  the  value  of  the  cattle  and  an  additional  sum  as 
expenses  in  settlement  of  his  claim,  each  to  pay  one-half  thereof. 
A  third  party  borrowed  the  money  necessary  to  make  the  pay- 
ment and  received  a  note  and  mortgage  from  one  of  the  com- 
mission men  to  pay  the  amount  which  he  was  to  furnish,  and 
arranged  with  others  for  the  payment  of  the  loan.  Held,  that 
the  notes  and  mortgage  were  the  absolute  property  of  such  third 
person  and  not  held  by  him  as  collateral,  and  that  his  mortgage 
was  superior  to  a  junior  mortgage. 
It  is  also  held  that  the  agreement  for  settlement  was  not  within 
the  provisions  of  the  code  prohibiting  an  agreement  ta  compound 
or  to  conceal  an  offense  or  to  abstain  from  a  prosecution  thereof. 

Appeal   from    Winneshiek   District    Court. — ^Hon.    L.    E. 
Fellows,  Judge. 

Tuesday,  Januaby  11,  1910. 

Beheabinq  Denied,  Monday,  April  11^  1910. 

The  opinion  states  the  case. — Affirmed. 

N.  WiUett,  Milchrist  &  Scott,  and  John  R.  CaHer, 
for  appellant. 

A  H,  Stdlivan^  and  Wolfe  <6  Wolfe,  for  appellees. 
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Sherwin,  J. — This  action  is  in  equity  to  set  aside  a 
judgment  in  favor  of  the  defendant  T.  F.  Griffin,  and 
against  his  codefendants  herein,  J.  M.  and  Jennie  M. 
Collins.  It  is  alleged  that  the  judgment  was  procured 
by  fraud,  and  that  the  note  and  mortgage  upon  which 
it  was  rendered  were  executed  for  the  purpose  of  cheating 
and  defrauding  the  creditors  of  the  said  defendants  J.  M. 
and  Jennie  M.  Collins.  It  is  further  alleged,  that  the 
property  covered  by  the  foreclosed  mortgage  belonged  to 
Jennie  M.  Collins,  And  that  the  note  and  mortgage  given 
to  said  Griffin  were  to  be  used  by  him  as  collateral  se- 
curity for  money  he  was  to  borrow  for  the  use  and  benefit 
of  J.  M.  Collins  in  compounding  a  felony.  Separate 
answers  were  filed  by  Griffin,  Weston,  and  J.  M.  and 
Jennie  M.  Collins.  Jennie  M.  Collins  pleaded  that  the 
note  and  mortgage  were  procured  from  her  by  duress, 
and  they  both  pleaded  that  the  note  and  mortgage  were 
made  and  delivered  as  collateral  security  for  $7,840  bor- 
rowed of  the  First  National  Bank  of  Sioux  City  by  one 
Flanders,  and  that  said  sum  had  been  paid  before  the  fore- 
closure of  the  mortgage.  Other  issues  tendered  by  the 
pleadings,  will  be  noticed  where  necessary  for  a  proper  un- 
derstanding of  the  case.  The  principal  questions  for  de- 
termination herein  are  of  fact;  and,  as  they  are  at  first 
glance  somewhat  complicated,  we  shall  state  them  with 
more  particularity  than  we  otherwise  would. 

In  1904,  and  for  some  years  prior  thereto,  a  firm 
known  as  the  Collins  Commission  Company  was  engaged 
in  the  live  stock  commission  business  at  the  Sioux  City 
stockyards.  The  defendant  J.  M.  Collins  was  a  member 
of  the  company  and  the  manager  of  its  business.  His 
wife,  the  defendant  Jennie  M.  Collins,  at  times  worked 
in  the  office  of  the  company,  acting  as  its  clerk  or  book- 
keeper. In  1904  one  W.  S.  Flanders  was  also  in  the  live 
stock  business  in  Sioux  City.  One  P.  H.  O'Neill  was  a 
cattleman  residing  near  Faulkton,  S.  P.     In  th^  fall  of 
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1904  he  shipped  to  the  Collins  Comunission  Company  a 
large  number  of  cattle,  which  were  sold  by  said  company 
at  a  price  greatly  below  their  market  value,  and  the  pro- 
ceeds of  the  sale  were  accounted  for.  O'Neill  claimed 
that  he  sold  the  cattle  to  the  Collins  Commission  Com- 
pany, while  said  company,  claimed  that  they  were  shipped 
to  it  to  be  sold  on  commission,  and  that  they  in  fact  were 
sold  for  $8,000  or  $9,000  less  than  O'Neill  claimed  that 
he  was  to  receive  for  them  from  the  company.  W.  S. 
Flanders  assisted  O'Neill  in  finding  a  market  for  these 
cattle,  and  O'Neill  paid  him  a  certain  amount  per  head 
for  such  assistance.  After  O'Neill  had  received  returns 
for  his  cattle,  he  inmiediately  brought  suit  against  W.  S. 
Flanders  for  the  difference  between  the  sum  he  had  ac- 
tually received  for  the  cattle  and  the  amount  which  he 
claimed  he  should  have  received.  This  suit  was  brought 
in  South  Dakota,  and  was  aided  by  attaching  certain 
land  owned  by  Fknders.  Still  later,  in  February,  1905, 
O'Neill  came  to  Sioux  City  and*  employed  counsel  to 
investigate  'the  matter,  and  together  they  secured  evi- 
dence tending  to  show  that  both  Flanders  and  Collins 
had  been  guilty  of  fraud,  if  not  of  a  crime,  in  the  deal 
with  O'Neill.  The  defendants  J.  M.  and  Jennie  M.  Col- 
lins were  at  this  time  living  at  St.  Joseph,  Mo.  O'Neill 
through  his  counsel,  however,  found  Flanders,  and  made 
a  demand  on  him  for  $12,000  on  account  of  the  transac- 
tion, which  sum  was  nearly  $4,000  more  than  the  balance 
claimed  to  be  due  for  the  cattle.  Flanders  at  first  refused 
to  pay  any  sum,  whereupon  he  was  advised  that  the 
amount  must  be  paid  at  once,  or  criminal  proceedings 
would  be  instituted.  Collins  suspected  from  the  first  that 
there  might  be  trouble  over  the  matter,  and  before  moving 
to  St.  Joseph  he  employed  the  law  firm  of  Sullivan  & 
Qrifiin  to  lode  after  his  interests  should  trouble  arise. 
The  sam^e  law  firm  was  also  employed  by  Flanders  when 
the  demand  was  made  on  him  by  O'Neill.     The  firm  was 
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advised  that  it  would  be  necessary  to  have  Collins  present 
for  an  adjustment  of  O'Neill's  claim,  and  they  sent  for 
him.  He  came  to  Sioux  City  at  once,  and  he  and  Flanders 
finally  agreed  to  settle  O'Neill's  demand  by  paying  him 
$10,000  cash,  which  was  about  $1,700  more  than  was  due 
for  the  cattle  alone.  Of  this  amount  something  over 
$2,000  was  in  the  hands  of  an  Omaha,  Nefc.,  commission 
firm,  and  the  balance  had  to  be  raised  by  Flanders  and 
Collins.  It  was  agreed  that  each  should  pay  one-half 
thereof.  The  whole  amount  which  they  were  to  pay  had 
to  'be  borrowed,  and  they  both  arranged  to  have  Mr.  Grif- 
fin, of  the  firm  of  Sullivan  &  Griffin,  get  it  for  them. 
Collins  and  Flanders  had  theretofore  had  a  similar  live 
stock  transaction  with  one  Jones,  and  he  was  also  demand- 
ing a  settlement  thereof  from  them.  They  thought  his 
demand  could  be  settled  for  $1,000,  "and  in  arranging 
for  the  loan  to  close  up  the  O'Neill  matter,  this  addi- 
tlional  sum  was  provided  for,  and  each  was  to  pay  $600 
thereof.  Collins  and  Flanders  were  jointly  indebted  on  a 
note  held  by  one  of  the  banks,  and  it  was  agreed  between 
them  that  Collins  should  take  care  of  the  note,  and  that 
Flanders  would  equalize  the  matter  by  furnishing  so  much 
more  of  the  money  necessary  to  settle  the  O'Neill  demand. 
Collins  also  owed  the  firm  of  Sullivan  &  Grifiin  $500,  and 
this  was  also  to  be  taken  care  of.  As  a  result  of  the 
agreements  between  Collins  and  Flanders,  Collins  was  to 
actually  furnish  $3,310  of  the  money  necessary  to  settle 
the  O'Neill  demand,  and  Flanders  the  balance.  And  as 
a  result  of  the  other  agreements  Collins  was  to  secure 
Griffin  for  such  amount  and  an  additional  amount  of 
$1,000,  which  included  the  two  items,  the  $500  which 
it  was  thought  would  settle  his  share  of  the  Jones  de- 
mand, and  the  $500  which  he  owed  the  firm  of  Sullivan 
&  Griffin.  In  accordance  with  these  several  agreements 
Collins  executed  a  promissory  note  to  Griffin  for  $4310, 
and  to  secure  the  payment  thereof  Jennie  M.  Collins  exe- 
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cuted  a  mortgage  on  her  interest  in  certain  lands  in  Win- 
neshiek County.  Flanders  was  unable  to  personally  secure 
GrifBn,  and  his  son,  J.  A.  Flanders,  oame  to  his  assist- 
ance. Griffin  borrowed  the  necessary  money,  $7,840,  from 
the  First  National  Bank  of  Sioux  City,  and  gave  a  note 
therefor,  signed  by  himself  and  J.  A.  Flanders,  and  a 
real  estate  mortgage  securing  the  same  executed  by  said 
J.  A.  Flanders.  Griffin  also  deposited  the  note  and  mort- 
gage given  to  him  by  Mr.  and  Mrs.  Collins  as  collateral 
security  for  the  loan.  The  $7,840  note  was  made  on  the 
25th  day  of  February,  1905,  and  was  due  in  thirty  days. 
It  was  paid  in  June,  1905.  Collins  was  unable  to  furnish 
any  part  of  the  amount,  and  J.  A.  Flanders  and  his  brother 
Eobert  in  fact  furnished  the  entire  amount  to  Griffin,  who 
paid  the  note,  and  returned  to  J.  A.  Flanders  his  mort- 
gage. Thereafter  J.  M.  and  Jennie  M.  Collins  executed 
to  the  plaintiff  bank  their  notes  and  a  third  mortgage  on 
Mrs.  Collins'  interest  in  the  Winneshiek  County  land,  and 
still  later  Griffin  commenced  an  action  to  foreclose  the 
mortgage  given  to  him  by  Mrs.  Collins.  The  plaintiff 
bank  was  made  a  party  defendant,  and  duly  served  with 
notice  of  suit.  No  defense  was  made  to  the  action,  and 
there  was  a  judgment  and  a  sale  thereunder.  The  cer- 
tificate of  sale  was  thereafter  assigned  to  the  defendant 
Weston  to  secure  an  indebtedness  due  him  from  W,  S., 
A.  E.,  and  J.  A.  Flanders  on  notes  executed  by  them 
in  September,  1905.  The  indebtedness  for  which  these 
notes  were  given,  however,  was  in  no  way  connected  with 
the  O'Neill  matter,  so  far  as  the  record  shows.  The  cer- 
tificate was  assigned  to  Weston  under  an  agreement  be- 
tween J.  A.  Flanders  and  Griffin,  as  we .  understand  the 
record. 

The  appellant  claims  that,  after  it  received  notice  of 
the  foreclosure  suit  of  Griffin,  its  attorneys  called  upon 
Griffin  for  the  purpose  of  finding  out  whether  the  mort- 
gage was  a  valid  one  and  the  note  secured  thereby  unpaid, 


Digitized  by 


Google 


112  Bank  v.  Collins.  [Ii7  Iowa 

and  was  informed  that  such  was  the  fact,  that  relying 
upon  such  representations  no  defense  was  interposed  there- 
to, and  that  the  representations  were  false  and  fraudulent 
There  is  a  conflict  in  the  evidence  as  to  whether  such  rep- 
resentations were  in  fact  made.  But  if  it  be  conceded 
that  they  were,  we  are  of  the  opinion  that  they  were  not 
false  or  fraudulent,  and  that  the  foreclosure  should  not 
be  set  aside  on  account  thereof.  We  have  given  the  entire 
record  the  most  careful  examination  and  consideration, 
and  we  are  firmly  convinced  therefrom  that  Griffin  under- 
took to  and  did  furnish  the  money  to  help  Collins  out  of  a 
situation  that  Collins  at  least  supposed  to  be  very  dan- 
gerous. Under  the  agreement  between  Collins  and  Flan- 
ders Collins  was  to  pay  one-half  of  the  balance  to  be 
paid  to  O'Neill,  and  Griffin  agreed  with  Collins  to  fur- 
nish the  money  on  his  own  credit.  Collins  was  not  lending 
his  credit  to  help  Flanders  out  of  a  bad  situation.  They 
were  equally  involved,  so  far  as  this  record  discloses,  and 
each  was  taking  care  of  his  own  end  of  the  transaction. 
Neither  of  them  could  raise  the  money  on  his  own  credit 
or  security,  and  hence  Griffin  undertook  to  raise  it  for 
them  on  his  own  credit.  And  he  did  do  so  with  the  as- 
sistance of  J.  A.  Flanders.  The  Collins  note  and  mort- 
gage were  given  to  Griffin  to  pay  him  for  the  amount 
vv^hieh  he  was  to  furnish,  and  did  in  fact  furnish,  and 
pay  over  to  O'Xeill  for  Collins.  Collins  had  the  money 
thus  paid  out  for  him,  and  his  note  to  Griffin  and  the 
mortgage  given  to  secure  the  same  were  the  absolute  prop- 
erty of  Griffin,  and  were  not  held  by  him  as  collateral 
security  merely.  Even  W.  S.  Flanders  was  under  no 
obligation  to  pay  for  Collins.  And  if  J.  A.  Flanders, 
or  some  one  else,  furnished  Griffin  the  money  to  take  up 
the  note  given  to  the  First  National  Bank,  it  could  make 
no  difference  to  Collins  because  he  h^d  already  received 
full  value  for  his  note,  in  strict  accord  with  their  agree- 
ment.    Any  arrangement,  therefore, .  which  Griffin  and  J. 
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A,  and  Robert  Flanders  made  for  the  payment  of  the 
note  held  by  the  bank,  and  the  return  therefor  which 
should  be  made  by  Griffin,  was  a  matter  in  no  wiay  con- 
cerning Collins  or  his  creditors. 

As  we  have  heretofore  said,  Jennie  M.  Collins  pleaded 
that  the  mortgage  in  question  was  executed  by  her  under 
duress.  The  evidence  does  not  sustain  the  claim.  Nor  is 
there  evidence  sustaining  the  claim  that  the  note  and  mortr 
gage  in  question  were  given  for  the  purpose  of  compound- 
ing a  felony.  O'Neill  had  a  valid  claim  for  something 
over  $8,000,  and  compelled  Collins  and  Flanders  to  pay 
him  about  $1,700  for  his  trouble  and  expense  in  the  mat- 
ter. But  there  is  nothing  in  the  record  tending  to  show 
that  he  entered  into  any  such  agreement  as  is  prohibited 
by  section  5301  of  the  Code,  which  punishes  any  one  who 
agrees  to  "conupound  or  conceal  the  offense,  or  to  abstain 
from  a  prosecution  therefor,  or  to  withhold  any  evidence 
thereof  There  is  no  question  of  contribution  among 
wrong-doers  in  this  case. 

The  judgment  of  the  trial  court  is  right,  and  it  is 
affirmed. 


Emma  Jenkins  v.  Hawyeye  Commekcial  Men's  Asso- 
ciation, Ajppellant 

Pleadings:    amendment.    A  petition  may  be  amended  without  leave 

1  of  court  prior  to  the  filing  of  an  answer. 

Insurance:    actions:    venue.     An  action  to  compel  the  assessment 

2  of  benefits  under  a  death  policy  may  be  brought  and  maintained 
in  the  county  where  the  insured  died. 

Beneficial  insurance:  death  from  "external,  violent  and  accidental 

3  means."  The  term  "external,  violent  and  accidental  means,"  as 
used  in  a  benefit  certificate  with  reference  to  the  cause  of  death, 
has  reference  to  the  unnatural  or  improbable  consequence  of  the 
means  which  produced  the  death;  thus,  where  a  deceased  died 

Vol,  147  Ia.— 8. 
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as  the  result  of  having  swallowed  a  fish  bone  which  lodged  in  the 
intestines,  causing  inflammation  of  the  parts  and  a  wound  pro- 
ducing death,  although  death  resulted  directly  from  blood  poison, 
was  accidental  within  the  meaning  of  the  certificate. 

Pleadings:    motion  to  strike:  prejudice.    Where  a  party  is  entitled 

4  to  recover  tmder  the  pleadings  and  proof  as  made,  error  in  rul- 
ing upon  a  motion  to  strike  parts  of  the  pleadings  is  not  preju- 
dicial. 

Accidental  death:    affirmative  proof.     Affirmative  proof  of  death 

5  as  the  proximate  result  of  external,  violent  and  accidental  means, 
has  reference  to  such  evidence  of  the  truth  of  the  matters  as- 
serted as  tend  to  establish  them,  regardless  of  its  character,  so 
as  to  show  prima  facie  that  death  occurred  and  that  it  resulted 
from  the  cause  stated. 


Appeal  from  Dubuque  District  Court. — Hon.   Robebt 
BoNsoN,  Judge. 

Tuesday,  Januaey  11,  1910. 

REHEAHiNa  Denied,  Monday,  Apeil  11,  1910. 

Action  in  equity  to  require  defendant  to  levy  an 
assessment  on  its  members  and  pay  the  proceeds  thereof 
to  plaintiff  aa  beneficiary  named  in  a  certificate  of  in- 
surance. Decree  was  entered  as  prayed.  The  defendant 
appeals. — Affirmed. 

Bradford  &  Johnson,  for  appellant. 

Hurd,  Lenehan  £  Kiesel,  for  appellee. 

Ladd,  J. — On  August  20,  1906,  George  Jenkins  be- 
came a  member  of  the  Hawkeye  Commercial  Men's  Asso- 
ciation. This  entitled  him,  in  event  of  being  injured 
"through  external,  violent  and  accidental  means,'*  to  cer- 
tain specified  benefits.  If  the  bodily  injuries  so  received 
"resulted  in  death  within  twenty-six  weeks  from  said  ac- 
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cident,  the  beneficiary  named  in  his  application  for  mem- 
bership or  his  heirs  if  no  beneficiary  is  named  therein, 
shall  be  paid  the  proceeds  of  one  assessment  of  two  dol- 
lars upon  each  member  in  good  standing  but  in  no  case 
shall  such  payment  exceed  the  sum  of  five  thousand  dol- 
lars." He  died  August  26,  1907,  and,  the  defendant 
having  refused  to  levy  an  assessment  or  make  any  pro- 
vision for  the  payment  of  the  indemnity,  this  action  to 
enforce  compliance  with  the  articles  and  by-laws  of  the 
association  was  begun  in  the  district  court  of  Dubuque 
County,  April  22,  1908. 

I.     As  no  answer  had  been  filed,  the  plaintiff  had  the 
right   to    amend   his   petition    without   leave    and,    having 
I.  plsadihm:         done   so,    the    court    rightly   considered    the 
uncndment       petition  as  amended  in  passing  on  the  mo- 
tion for  change  of  venue.     Kay  v.  Pruden,  101  Iowa,  60. 
And   as  the   loss   occurred   in   Dubuque   County,    the 
action    was    maintainable    there,    and    the    application    to 
transfer  the   cause  to  Marshall   County,    the   location   of 
defendant's    main    office,    was    rightly    over- 
'  actions:    '        rulcd.     See  section   3499,   Code;  Prader  v. 

Tcnue. 

Accident  Association,  95  Iowa,  149;  Matt 
V.  Iowa  Mut.  Aid  Ass'n,  81  Iowa,  135.  See  Orimes  v. 
N.  W.  Legion  of  Honor,  97  Iowa,  315. 

n.  .  The  assured  was  sixty-one  years  of  age,  and  in 

good  health.     He  first  complained  of  a  severe  pain  in  the 

rectum  at  about  seven   o'clock   in   the  morning  of  April 

22,    1906,    when    at   his    son's   residence   in 

iMuiAHci:        Chicago,    111.,    saying   that    something   must 

"external,         havc  lodffcd  there.      He  cleansed   his  hand, 

Tiolent  and  ®  ' 

J^*f.{^  and,  putting  vaseline  on  his  finger,  inserted 


it  in  the  rectum,  and  withdrew  therefrom 
the  rib  of  a  fish  one  and  one-half  inches  in  length,  and 
as  large  as  a  darning  needle,  tapering  toward  the  end. 
Upon  extracting  his  finger,  it  and  the  bone  were  bloody. 
He  was  a  traveling  passenger  agent,  and  left  on  business 
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about  an  hour  later,  though  still  complaining  of  pain 
which  his  appearance  indicated.  He  reached  Dubuque 
the  following  day,  and,  on  examination,  Dr.  Greene  dis- 
covered a  laceration  of  about  three-eighths  of  an  inch  in 
length  inside  of  the  rectum,  and  through  the  mucous  mem- 
brane. Dropping  a  bit  of  absorbent  cotton  in  a  solution 
of  equal  parts  of  chloride  hydrate,  tincture  of  iodine,  and 
carbolic  acid,  he  touched  the  wound  with  it,  and  advised 
the  patient  that  he  saw  no  cause  for  apprehension  of  seri- 
ous danger,  but  that  he  should  not  move  about  more  than 
necessary.  Deceased  returned  the  next  day,  complained 
that  he  had  been  obliged  to  attend  to  some  business,  was 
suffering  pain,  and  asked  for  something  to  relieve  him. 
This  was  given,  with  directions,  and  with  advice  to  remain 
at  home.  The  day  following  the  physician  found  him  in 
a  high  fever,  unable  to  pass  urine  with  the  parts  sur- 
rounding the  anus  swollen  and  suffering  great  pain.  Two 
days  later  Dr.  Lewis  was  called  in  consultation,  and  both 
physicians  testified  on  the  trial  that  death  resulted  from 
blood  poisoning  due  to  infection  from  the  fish  bone  or 
deceased's  finger  in  removing  it.  Conceding  the  facts  to 
be  as  recited,  defendant  contends  that  they  do  not  show 
death  to  have  been  the  result  "of  external,  violent  and 
accidental  means."  It  is  to  be  kept  in  mind  that  the 
means,  not  the  injury,  must  have  been  of  the  nature  stated. 
In  Healy  v.  Association,  133  IlL  556  (25  K  E. 
52,  9  L.  R.  A.  371,  23  Am.  St.  Eep.  637),  death  by 
poison  accidentally  taken  was  held  to  be  by  violent  and 
external  means,  and  a  like  conclusion  was  reached  in  Paul 
V.  Traveler's  Ins.  Co.,  112  N.  Y.  472  (20  N.  E.  347, 
3  L.  R.  A.  443,  8  Am.  St  Rep.  758),  where  the  assured 
died  from  the  accidental  inhalation  of  illuminating  gas. 
In  American  Accident  Co.  v.  Reigart,  94  Ky.  547  (23 
S.  W.  191,  21  L.  R.  A.  651,  42  Am.  St.  Rep.  374), 
while  the  assured  was  eating,  a  piece  of  meat  lodged  in 
the  wind  pipe,  causing  death,   and  this  was  held  to  be 
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through  violent  and  external  means.  In  Maryland  Cos- 
ualiy  Co.  v.  Hudgins  (Tex.  Civ.  App.),  72  S.  W.  1047, 
the  assured  ate  two  raw  oysters  before  discovering  they 
were  unsound,  and  his  death  was  caused  by  these  lodg- 
ing in  the  upper  part  of  the  intestines,  inflaming  the 
mucous  membrane,  and  causing  the  same  to  enlarge  and 
obstruct  the  passage.  The  eating  was  held  to  be  acci- 
dental; the  court  quoting  with  approval  from  1  Cyc  249: 
"Where,  however,  the  effect  is  not  the  natural  or  probable 
consequence  of  the  means  which  produce  it — an  effect 
which  does  not  ordinarily  follow,  and  can  not  be  reason- 
ably anticipated  from  the  use  of  the  means,  or  an  effect 
which  the  actor  did  not  intend  to  produce,  and  which  he 
can  not  be  charged  with  a  design  of  producing — it  is 
produced  by  accidental  means."  See  definitions  collected 
in  Carries  v.  Ass'n,  106  Iowa,  281.  In  Miller  v.  Fidelity 
and  Casualty  Co.,  (0.  C),  97  Fed.  836,  the  assured  swal- 
lowed "certain  hard,  pointed,  and  resistant  substances  of 
wood,"  which  so  perforated  the  intestinal  canal,  the  tis- 
sue of  which  had  been  weakened  by  illness,  as  to  cause 
death,  and  the  court  declared  these  "to  have  been  external, 
violent,  and  accidental  means,  for  they  originated  outside 
of  the  body,  and  were  accidentally  violent,  although  the 
accidental  effect  took  place  within.  The  assurance  is  not, 
.by  the  first  clause  quoted,  limited  to  an  external  effect, 
nor  to  one  beginning  at  the  surface.  The  accidental 
operation  of  external  means  may  be  wholly  internal." 

These  decisions  and  others  which  might  be  cited  are 
sufficient  warrant  for  a  like  decision  in  the  case  at 
bar.  They  proceed  on  the  theory  that  the  design  of  this 
provision  of  the  policy  is  to  guard  the  insurer  against  a 
liability  upon  a  fraudulent  claim  of  the  insured  for  in- 
demnity for  bodily  injuries  of  which  the  only  evidence 
might  be  the  word  of  the  person,  and  that,  as  the  terms 
of  the  policy  are  to  be  construed  most  strongly  against 
the   insurer,   the  means  coming   from   outside  the   body, 
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though  the  injury  be  internal,  should  be  r^arded  as  ex- 
ternal. There  was  no  evidence  of  how  the  fish  bone  came 
to  be  in  the  rectum,  and  therefore  it  is  presumed  that  it 
reached  there  in  the  ordinary  course  of  nature  as  other 
excretions — through  the  alimentary  oanal.  If  it  was  likely 
to  cause  injury,  then,  as  the  assured  is  presumed  to  have 
given  heed  to  the  instincts  of  self-preservation,  it  is  not 
to  be  inferred  that  he  swallowed  the  bone  voluntarily. 
See  Stephenson  v.  Ass'n,  108  Iowa,  641;  Tackman  v. 
Brotherhood,  132  Iowa,  64.  But,  regardless  of  whether 
in  eating  the  fish  he  may  have  carelessly  swallowed  the 
bone  and  all,  it  is  to  be  said  that  indigestible  materials 
ordinarily  pass  out  of  the  system  without  injury  or  in- 
convenience. That  this  bone  caught  in  the  rectum  and 
inflicted  the  wound  was  so  out  of  the  ordinary  course 
of  things  as  to  constitute  an  accident  The  effect  was 
one  which  does  not  ordinarily  follow,  could  not  reason- 
ably have  been  anticipated,  and  can  not  be  charged  to  have 
resulted  from  design.  Manifestly,  then,  it  was  within 
the  well-recognized  definitions  of  accident.  Nor  is  this 
conclusion  obviated  by  the  circumstance  that  death  re- 
sulted from  septicaemia  or  blood  poisoning.  Without  the 
accidental  wound  by  the  fish  bone,  blood  poisoning  would 
not  have  ensued,  and  therefore  that  disease  was  incidental 
to  the  wound.  .Central  Accident  Ins.  Co.  v.  Rembe,  220. 
111.  151  (77  N.  E.  123,  5  L.  R  A.  (N.  S.)  933,  110  Am. 
St.  Rep.  235);  5  Am.  &  Eng.  Ann.  Cas.  155;  Martin  v. 
Indemnity  Co.,  151  N.  Y.  94  (45  K  E.  379) ;  Western 
Com.  Trav.  Ass'n  v.  Smith,  56  U.  S.  App.  393  (85  Fed. 
401,  29  C.  C.  A.  223) ;  Aetna  Life  Ins.  Co.  v.  Fitzgerald, 
165  Ind.  317  (75  N.  E.  262,  1  L.  R  A.  (N.  S.)  422, 
112  Am.  St.  Rep.  232,  6  Am.  &  Eng.  Ann.  Oas.  551); 
Cary  v.  Ins.  Co.,  127  Wis.  67  (106  N.  W.  1055,  5  L. 
R.  A.  (N.  S.)  926,  115  Am.  St.  Rep.  997  (7  Am.  & 
Eng.  Ann.  Cas.  484.) 

III.     Our  conclusion  on  the  merits  of  the  case  obvi- 


Digitized  by 


Google 


April  1910]  Bank  v.  Neitino.  *  119 

ates  the  necessity  of  reviewing  the  rulings  on  the  motion 
PL1AD1HC8-  *^  strike  portions  of  the  answer,  and  on  the 
Srite?  ^  demurrer  to  other  portions  thereof;  for, 
prejudice.         ^^^^  ^^^  ^£  ^]^qqq  fouud  to  bo  orroiieous, 

they  could  not  have  been  prejudicial. 

That  the   notice   and  proofs   of  loss   were  furnished 
in  time  appears   from   Connell  v.   Iowa  State   Traveling 
Men's  A8s*n,  139  Iowa,  444,  and  the  affidavits  furnished 
5.  Accidental        defendant   Constituted    "affirmative   proof   in 
Jl^ti^^         writing  of  the  death   and   of  its  being  the 
'''^''  '    proximate  result  of  external  and  accidental 

means."  By  affirmative  proof  is  meant  such  evidence  of 
the  truth  of  the  matters  asserted  as  tend  to  establish 
them,  and  this  r^ardless  of  the  character  of  the  evidence 
offered.  The  clause  exacting  such  proof  as  a  condition 
precedent  merely  required  the  matters  mentioned  to  be 
shown  affirmatively;  that  is,  that  the  beneficiary  make  a 
prima  facie  showing  that  death  had  occurred  and  had  re- 
sulted as  stated.     This  was  done. — Affirmed. 


LowDEN  Savings  Bank,  Appellant,  v.   August  Netting 
and  L.  H.  Snoke. 

Cofporations:  individual  liability  of  stockholders  for  corporate 
DEBTS.  The  individual  property  of  stockholders  of  a  corporation 
defectively  organized,  because  of  an  insufficient  publication  of 
notice  of  incorporation,  is  not  liable  for  indebtedness  contracted 
within  three  months  from  the  date  of  the  certificate  of  incor- 
poration, such  being  the  time  allowed  for  publication  of  the  no- 
tice: Nor  is  their  property  liable  for  a  corporate  debt  created 
in  renewal  of  obligations  contracted  within  such  time. 

Appeal  from  Cedar  District  Court. — Hon.  M.  P.  Smith, 

Judge. 

Wednesday,  Januaby  13,  1910. 
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Rehearing  Denied,  Monday,  Apeil  11,  1910. 

This  is  an  action  against  defendants  as  stockholders 
in  the  Cedar  County  Lumber  &  Manufacturing  Company, 
to  recover  amounts  alleged  to  be  due  to  the  plaintiff  from 
said  company  on  a  promissory  note  and  on  account  of  an 
overdraft.  The  defendants  denied  their  liability  as  stock- 
holders, and  also  denied  the  existence  of  the  indebtedness 
from  the  company  to  the  plaintiff.  At  the  conclusion  of 
the  evidence  on  both  sides,  the  court,  on  motion  of  the 
defendants,  directed  a  verdict  in  their  favor,  and  from 
judgment  on  such  verdict  the  plaintiff  appeals. — Affirmed. 

D.  C.  McOillivray  and  Jamison  £  Smyth,  for  appel- 
lant 

0.  W.  Kepler  &  Son  and  C.  0.  Boling,  for  appellees. 

McClain,  J. — In  June,  1902,  H.  J.  Brownell  and 
J.  H.  Brownell  organized  in  the  town  of  Lowden  a  joint- 
stock  company,  known  as  the  Cedar  County  Lumber  & 
Manufacturing  Company,  to  engage  in  the  business  of 
manufacturing  sash,  doors  and  blinds.  The  capital  stock 
of  the  company  consisted  of  $25,000,  a  considerable  por- 
tion of  which  was,  subscribed  by  citizens  of  the  town. 
The  certificate  of  the  Secretary  of  State  authorizing  the 
corporation  to  do  business  was  issued  on  June  16,  1902; 
but,  as  contended  by  plaintiff,  there  was  no  proper  publi- 
cation of  notice,  as  required  in  Code,  section-  1613,  and 
it  is  claimed  that  on  this  account  the  individual  prop- 
erty of  the  stockholders  became  liable  for  the  corporate 
debts.  As  the  publication  may  be  made  within  three 
months  from  the  date  of  the  certificate  of  incorporation 
(Code,  section  1614),  the  stockholders  would  not  be  liable 
for  any  indebtedness  contracted  prior  to  September  16, 
1902.     On  September  27,  1902,  the  corporation  executed 
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to  plaintiff  its  promissory  note  for  $4,500,  of  which 
amount,  as  plaintiff  alleged,  $1,825.33,  with  interest  there- 
on, remained  unpaid.  Plaintiff  also  alleged  that  at  the 
expiration  of  the  three-months  period  above  referred  to  the 
corporation  was  indebted  to  it  for  an  overdraft  on  its 
account  to  the  extent  of  $942.90.  For  the  money  thus 
allied  to  be  due  from  the  corporation  to  the  plaintiff 
judgment  was  asked  against  defendants  as  stockholders 
as  already  indicated. 

In  the  view  which  we  shall  take  of  this  case  it  is 
unnecessary  to  determine  whether  the  notice  of  publica- 
tion was  sufficient.  In  the  case  of  Clinton  Novelty  Iron 
Works  V.  Netting,  134  Iowa,  311,  it  was  held  that  this 
same  corporation  was  not  properly  organized  on  account 
of  the  defect  in  publication  of  notice;  but,  as  there  was 
other  evidence  in  this  case  than  that  which  was  there 
referred  to,   that  decision  is  perhaps  not  conclusive. 

In  support  of  the  ruling  of  the  court  directing  a  ver- 
dict for  defendants  it  is  contended  for  appellee  that  the 
note  sued  on  was,  to  the  extent  of  $3,055,  a  renewal  of 
previously  existing  indebtedness  contracted  prior  to  the 
16th  of  September,  1902,  as  to  which  there  was  no  lia- 
bility on  the  part  of  defendants,  for  reasons  already  in- 
dicated, and  that  the  overdraft  was  subsequently  extin- 
guished. If  these  contentions  are  sound,  we  need  not 
consider  the  other  questions  fully  argued  by  counsel  on 
each  side. 

Plaintiff's  ledger  account  with  the  Cedar  County 
Lumber  &  Manufacturing  Company  began  on  June  5, 
1902,  with  the  entry  of  a  deposit  of  $3,000,  which  as 
plaintiff's  cashier  testified,  represented  credit  given  for 
a  note  executed  on  that  date  for  like  amount  It  does 
not  definitely  appear  anywhere  in  the  record  who  was 
the  payee  of  this  note,  but  from  the  statements  of  the 
witness  that  Brownell  got  credit  for  his  company  by  giv- 
ing a  note  for  that  amount,  and  that  it  "was  to  the  Low- 
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den  Savings  Bank,"  it  quite  definitely  appears  that  the 
note  was  not  only  delivered  to  the  plaintiff,  but  that  the 
plaintiff  was  named  as  payee  therein.  It  is  true  that 
the  witness  subsequently  testified  that  the  plaintiff  did 
not  make  any  such  loan,  and  that  on  the  same  date  the 
plaintiff  charged  the  Durant  Savings  Bank,  an  institu- 
tion of  which  the  president  of  plaintiff  bank  was  also 
president,  with  the  $3,000  note  received  from  Brownell, 
but  it  is  not  pretended  that  the  note  was  sold  to  the  Du- 
rant Bank,  or  that  plaintiff  acted  as  agent  for  the  Durant 
Bank  in  making  the  loan,  and  the  only  rational  explana- 
tion of  all  the  evidence  on  the  subject  seems  to  be  that 
for  some  reason  the  note  was  forwarded  to  the  Durant 
Bank  to  be  held  on  account  of  the  plaintiff.  When  the 
$4,600  note  involved  in  the  present  laction  was  executed 
September  27,  1902,  by  the  Lumber  Company  to  the 
plaintiff  bank,  the  company  was  given  credit  on  its  ledger 
account  by  plaintiff  with  $1,445.,  and  the  remainder, 
$3,056,  was  included  in  a  credit  of  $5,000  given  to  the 
Durant  Bank.  Plaintiff's  cashier,  as  a  witness,  admits 
that  this  credit  to  the  Durant  Bank  was,  to  that  extent, 
on  account  of  the  $3,000  note  and  interest  thereon;  and 
if,  as  we  think  the  evidence  already  referred  to  indicates 
without  doubt,  the '$3,000  note  was  simply  held  for  the 
plaintiff  bank  by  the  Durant  Bank,  then  to  that  extent 
the  $4,500  note  did  not  represent  a  new  indebtedness, 
but  only  a  renewal  of  a  previous  indebtedness,  for  which 
these  defendants  were  not  liable  as  stockholders  in  the 
Lumber  Company,  and  for  which  they  were  not  rendered 
liable  by  this  renewal.  The  evidence  is  to  our  minds  con- 
clusive that  when  the  Lumber  Company  executed  the 
$4,500  note,  the  understanding  between  it  and  plaintiff 
was  that  it  was  getting  credit  to  that  amount  from  plain- 
tiff. As  against  this  credit,  plaintiff  had  the  right  to  set 
off  the  amount  due  on  the  $3,000  note  then  mature,  pro- 
vided such  note  was  the  property  of  plaintiff,  but  it  would 
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not  have  a  right,  without  the  direction  of  the  Lumber 
Company,  to  apply  a  portion  of  that  credit  to  the  extin- 
guishment of  a  note  held  by  the  Durant  Bank.  Plaintiff's 
cashier,  who  transacted  the  business,  does  not  pretend 
that  any  such  direction  was  given,  or  that  plaintiff  acted 
as  agent  for  the  Durant  Bank  in  securing  payment  of 
the  note.  As  the  $4,600  note  was  reduced  by  payments 
to  the  amount  now  claimed,  which  is  much  less  than 
$3,000,  it  does  not  appear  that  the  $4,500  note  repre- 
sents any  indebtedness  for  which  the  defendants  can  be 
held. 

As  to  ihe  claim  for  overdrafts,  it  is  sufficient  to  say 
that,  while  plaintiff's  account  against  the  Lumber  Com- 
pany shows  overdrafts  to  the  extent  of  $943.86  on  Sep- 
temiber  19th,  it  also  shows  that  these  overdrafts  were  ac- 
cumulated prior  to  September  16th,  and  that  on  the  27th 
of  the  same  month  these  overdrafts  were  wiped  out  by 
the  credit  given  to  the  Lumber  Company  on  account  of 
the  $4,600  note,  so  that,  as  between  the  plaintiff  and  the 
Lumber  Company,  the  overdrafts  for  which  recovery  is 
claimed  were  paid  and  extinguished,  and  plainly  no  re- 
covery can  be  had  against  defendants  on  this  account 
If  the  $4,600  note  was  in  fact  given  for  the  extinguish- 
ment of  indebtedness  to  the  plaintiff  on  account  of  the 
$3,000  note,  and  the  overdrafts  now  claimed,  all  of  which 
accrued  prior  to  September  16th,  then  the  plaintiff  can 
not  recover  against  these  defendants  for  the  note  to  the 
extent  to  which  it  has  not  been  subsequently  satisfied  by 
payments;  for  the  amount  not  thus  satisfied  is  much  less 
than  the  amount  of  the  indebtedness  due  by  the  Lumber 
Company  to  plaintiff  prior  to  September  16th. 

The  judgment  of  the  lower  court  is  therefore  affirmed. 
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Haeey  V.  Jefferis    v.  Chicaoo  &  Northwestern 
Railway  Company,  Appellant. 

Flood  waters:    injury  to  growing  crops  :  measure  of  damages.    The 

1  measure  of  damages  for  injury  to  growing  crops  by  reason  of 
flooding  of  the  same,  in  an  action  by  the  owner  of  the  land,  is 
the  difference  between  the  value  of  the  land  with  the  crops  grow- 
ing thereon  prior  to  the  flood,  and  its  value  after  the  flood;  but 
the  measure  of  damages  for  such  injury  to  crops  grown  on  the 
land  of  another  is  the  difference  in  the  reasonable  market  value 
of  the  standing  and  growing  crops,  immediately  before  and  im- 
mediately after  the  injury,  taking  into  account  the  right  to  ma- 
ture and  harvest  the  same. 

Same:    evidence.     In  this  action  the  plaintiff  is  suing  for  damage 

2  to  crops  grown  on  his  own  land  and  those  grown  by  him  on 
adjoining  land.  He  made  no  claim  of  damage  to  his  own  land 
other  than  to  the  growing  crops  thereon,  and  there  was  no  evi- 
dence of  any  formal  lease  of  the  land  of  the  other  or  of  any 
rental  which  plaintiff  agreed  to  pay  therefor.  Held,  that  plain- 
tiff was  properly  permitted  to  testify  as  to  the  difference  in  value 
of  the  crop  raised  on  such  land  as  it  stood  before  the  flood  and 
its  value  afterwards,  taking  into  account  the  right  to  mature 
and  harvest  the  same  so  far  as  not  destroyed  by  the  flood,  as 
the  measure  of  his  damage. 

Same.    Where  plaintiff  is  entitled  to  some  damages  to  growing  crops 

3  because  of  flooding  the  land,  it  is  proper  in  estimating  such  dam- 
ages to  determine  what  the  value  of  the  crops  would  have  been 
in  the  course  of  ordinary  events  if  matured;  and  where  the  evi- 
dence tended  to  show  that  the  season  was  favorable  to  such  crops, 
it  was  permissible  to  prove  the  usual  yield  and  the  usual  market 
value  in  that  locality,  even  though  other  contingencies  might 
have  affected  the  value  of  the  crops. 

Same:    flood  waters:  negligence:  evidence.    Where  the  evidence,  as 

4  in  this  case,  was  sufficient  to  show  that  a  dam  composed  of  drift- 
wood was  formed,  and  that  the  damage  to  plaintiff's  crops  resulted 
from  the  negligent  breaking  up  of  the  dam  by  the  defendant  and  a 
deposit  of  the  flood  wood  farther  down  the  stream,  causing  the 
water  to  break  over  the  embankment  of  the  stream  and  flood 
plaintiff's  land,  there  was  sufficient  evidence  to  entitle  plaintiff 
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to  recover  for  injury  to  his  crops;  and  a  refusal  of  evidence 
relating  to  previous  and  subsequent  breaks  in  the  embankment 
of  the  stream  was  not  erroneous. 

Same.    The  evidence  in  this  action  on  the  question  of  whether  de- 

5  fendant  negligently  stnmg  wires  across  a  bridge,  at  which  place 
flood  wood  formed  a  dam,  and  permitted  the  same  to  remain 
longer  than  was  proper,  thus  contributing  to  the  formation  of 
the  dam,  was  sufficient  to  take  that  question  to  the  jury. 

Same.    The  evidence  in  this  action  is  also  held  sufficient  to  warrant 

6  a  submission  to  the  jury  of  the  question  whether  defendant's 
employees  were  negligent  in  breaking  up  the  original  dam,  caus- 
ing the  flood  wood  to  pass  farther  down  the  stream,  there  form- 
ing a  dam  and  flooding  plaintiff's  crops. 

Same:    instruction.     The  evidence   in  this  case   tending  to   show 

7  that  the  original  dam  in  question  was  caused  or  contributed  to 
by  wires  strung  on  defendant's  fence,  that  the  dam  was  in  part 
on  defendant's  land  and  that  it  caused  the  water  to  flow  along 
its  right  of  way  and  imperil  its  track,  was  sufficient  to  authorize 
a  submission  of  the  question  of  defendant's  duty  to  remove  the 
wires. 

Same:    negligent  acts  of  agent:    liability  of  principal.    Where, 

8  as  in  this  case,  the  evidence  is  sufficient  to  warrant  the  conclu- 
sion that  defendant's  employees  were  acting  in  its  interest  in  re- 
moving the  dam  or  obstruction  to  the  waterway  in  question,  their 
acts  in  so  doing,  if  performed  in  good  faith,  are  binding  upon  the 
defendant 

Same:    negligence:    proximate  cause:    evidence.     The  evidence  in 

9  this  action  is  held  sufficient  to  show  that  there  was  reason  to 
believe,  on  the  part  of  defendant's  employees,  that  the  flood  wood 
flowing  down  the  stream  after  the  dam  in  question  was  broken 
up  would  lodge  further  down  the  stream  and  obstruct  the  flow 
of  water,  and  cause  the  bank  of  the  stream  to  break  with  result- 
ing injury  to  plaintiffs  crops;  and  that  on  the  whole  case  there 
is  sufficient  evidence  of  negligence  and  that  the  breaking  of  the 
embankment  was  the  proximate  result  thereof  to  take  the  case 
to  the  jury. 


Appeal  from  Pottawatamie  District  Court. — Hon.   A.   B. 
Thoenell,  Judge. 

Feiday,  Januaby   14,   1910. 
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Bbheabino  Denied,  Monday,  Apml  11,  1910. 

Action  to  recover  damages  to  plaintiffs  crops  by 
water  thrown  upon  plaintiff's  land  as  the  result  of  neg- 
ligence on  the  part  of  defendant's  employees  in  causing 
an  obstruction  of  a  stream.  There  was  a  verdict  for  plain- 
tiff, and  defendant  appeals. — Affirmed. 

Earl  &  Tinley,  James  C.  Davis,  Oeorge  E.  Rise,  and 
A.  A.  McLaughlin,  for  appellant. 

John  P.  Organ,  for  appellee. 

McOlain,  J. — During  the  year  of  1906  plaintiff  was 
farming  about  one  hundred  acres  of  land  belonging  in  part 
to  himself  and  in  part  to  his  wife,  lying  about  half  a  mile 
west  of  the  right  of  way  of  the  defendant  road  in  Pot- 
tawattamie county.  Through  a  bridge  on  this  right  of 
way  Honey  Creek  flows  from  the  east,  where  it  rises  in 
the  hills,  and  after  passing  under  what  is  known  as  Frazier's 
Bridge,  a  wagon  bridge  at  the  edge  of  the  right  of  way, 
it  flows  farther  west  for  a  little  distance,  and  then  makes 
a  sharp  turn  to  the  south  through  bottom  land.  After 
passing  under  the  Frazier  bridge,  the  stream  is  very  shal- 
low in  the  ordinary  stage  of  water,  the  bottom  of  its  bed 
not  lower  than  the  land  to  the  west,  its  western  bank  being 
a  levee  or  embankment,  whether  natural  or  artificial  does 
not  appear,  which  alone  restrains  the  water  from  leaving 
the  channel  and  flowing  on  the  adjacent  land.  On  March 
26,  1906,  a  gorge  of  ice,  logs,  brush,  and  debris  formed 
at  the  Frazier  bridge  following  a  sudden  rise  of  the  stream, 
and  the  employees  of  defendant  broke  it  up,  causing  the 
material  composing  it  to  be  carried  around  the  bend  above 
referred  to,  where,  as  plaintiff  alleges,  the  logs,  brush,  and 
debris  lodged  in  the  shallow  channel  of  the  stream  as  the 
water  subsided,  causing  such  an  obstruction  of  the  channel 
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that  -in  the  following  June,  when  the  water  was  again  high, 
it  broke  over  the  levee  or  bank  on  the  west  side  of  the 
stream,  flowing  thereafter  in  a  westerly  course  to  plain- 
tiffs land,  causing  the  damage  of  which  plaintiff  complains. 
This  damage  resulted  from  the  flooding  of  the  greater  part 
of  his  farm,  which  consisted  of  com  land,  hay  land,  and 
pasture,  destroying  a  large  portion  of  the  growing  crops  of 
com  and  hay  on  said  land.  The  jury  retumed  a  verdict 
for  damages  in  the  sum  of  $850,  and  judgment  was  ren- 
dered for  plaintiff  in  this  amount 

I.     Over  defendant's  objection,  plaintiff  was  allowed 
to  testify  as  to  the  reasonable  value  of  the  com  crop  and 
hay  crop  respectively  growing  on  the  flooded  land  before 
Flood  wa-  ^^^  after  it  was  damaged  by  being  flooded, 

to^Jl^^  taking  into  account  the  right  of  the  plaintiff 
m'^m  of  *^  S^  n^on  the  land  and  do  everything  neo- 
*^**°*****  essary   to   mature   the   crop   and   market   it, 

had  it  not  been  destroyed  by  the  flood.  The  court  subse- 
quently instructed  the  jury  that,  as  to  the  crops  growing 
on  land,  title  to  which  was  in  plaintiff,  the  measure  of  dam- 
ages was  the  difference  between  the  value  of  the  land  with 
the  crops  growing  thereon  prior  to  the  flood  and  its  value 
after  the  flood,  while,  as  to  the  crops  growing  on  land  be- 
longing to  plaintiff's  wife,  the  measure  was  the  difference 
in  the  reasonable  market  value  of  the  crops  standing  and 
growing  on  said  land  immediately  before  and  immediately 
after  the  injury  occasioned  by  the  flood,  taking  into  ac- 
count the  right  of  plaintiff  or  a  purchaser  of  the  growing 
crop  to  mature  and  harvest  said  crop  on  said  land.  Coun- 
sel for  appellant  concedes  the  correctness  of  this  instruction 
as  to  the  crops  growing  on  plaintiff's  land;  this  being  the 
rule  recognized  in  previous  decisions  of  this  court  Drake 
V.  Chicago,  R.  I.  &  P.  R.  Co,,  63  Iowa,  302;  Sullens  v. 
Chicago,  R.  I.  £  P.  R.  Co.,  74  Iowa,  659;  Harvey  v. 
Mason  City  &  Ft.  D.  R.  Co.,  129  Iowa,  465;  Blunch  v. 
Chicago  <&  N.  W.  R.  Co.,  142  Iowa,  146. 
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But  he  contends  that  under  this  rule  the  objections  to 
the  question  propounded  to  plaintiff  as  a  witness  above  re- 
ferred to  should  have  been  sustained,  and  that  the  same 
2.  Same:  ^^  should  have  been  applied  with  reference 

evidence.  ^^  cFops  gTowiug  ou  land  belonging  to  plain- 

tiff's wife;  that  is  to  say,  that  as  to  such  crops  the  correct 
measure  of  damage  would  be  the  difference  in  value  of 
the  leasehold  interest  before  and  after  the  injury.  In  dis- 
cussing these  questions  it  must  be  understood  that  plaintiff 
made  no  complaint  of  damage  to  his  land  other  than  to 
the  immature  crops  standing  thereon,  and  that  there  was 
no  evidence  of  any  formal  lease  to  plaintiff  from  his  wife 
of  the  land  owned  by  her,  or  of  any  rental  which  plaintiff 
had  agreed  to  pay  for  the  use  of  such  land. 

Under  these  circumstances,  we  do  not  think  that  it  was 
error  to  allow  plaintiff  to  testify  as  to  the  value  of  the 
immature  crops  destroyed,  that  is,  as  to  the  difference  in 
value  between  the  crops  as  they  stood  before  the  flooding 
of  the  land  and  their  value  afterwards,  taking  into  account 
the  right  of  plaintiff  to  mature  and  harvest  them  on  the 
land,  so  far  as  they  were  not  destroyed.  It  is  true  that  in 
the  Drake  case,  supra,  it  was  held  that  it  was  error  to  allow 
a  witness  to  testify  that  the  crop  which  was  immature 
when  destroyed  by  the  flood  would  have  been  worth  a  cer- 
tain amount  per  acre;  the  answer  being  based  on  the  num- 
ber of  bushels  per  acre  which  would  have  been  realized  had 
the  crop  not  been  destroyed.  But  the  court  conceded  that 
the  value  of  the  premises  covered  by  the  immature  crop 
should  be  estimated  with  reference  to  such  crop  as  it  was 
at  the  time  of  the  injury.  And  in  the  Harvey  case  it  is 
said:  "Of  course,  in  determining  the  value  of  the  land 
before  and  after  the  injury  the  value  and  condition  of  the 
crops,  if  any,  and  the  extent  to  which  they  are  injured  or 
destroyed,  are  material  matters  for  the  consideration  of  the 
jury."  We  think  it  was  not  error,  therefore,  to  allow 
plaintiff  to  testify  as  to  the  value  of  the  immature  crop 
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before  and  after  the  flood  as  bearing  upon  the  difference 
in  value  of  the  land  preceding  and  following  such  injury. 

It  may  be  that,  if  plaintiff  had  been  a  tenant  under  a 
lease  for  a  specified  period  of  time,  the  court  might  consis- 
t^itly  have  directed  the  jury  to  determine  the  value  of  his 
leasehold  interest  in  his  wife's  land  before  and  after  the 
injury;  but,  as  it  does  not  appear  he  had  any  right  in 
the  land  save  that  he  was  lawfully  raising  crops  thereon, 
we  can  not  well  see  what  other  measure  of  damage  could 
have  been  adopted  with  reference  to  such  land  than  the 
difference  in  value  of  the  immature  crops  growing  upon 
the  land  before  and  after  the  injury  occurred.  The  value 
of  his  right  before  the  injury  was  the  value  of  the  immature 
crops,  and  the  value  of  his  right  after  the  injury  was  noth- 
ing more  than  the  value  of  the  immature  crops  as  they 
were  after  the  injury  was  inflicted.  We  can  not  see  that 
there  was  any  error  prejudicial  to  appellant  in  receiving 
the  testimony  of  plaintiff  which  was  objected  to,  or  in  the 
instruction  as  given  with  reference  to  the  measure  of  dam- 
ages for  crops  destroyed  on  his  wife's  land.  As  suggested 
in  Blunck  v.  Chicago  &  N.  W.  R.  Co.,  supra,  it  is  ob- 
vious that  where  crops  are  growing  on  leased  land  the 
value  of  the  crop  destroyed  is  the  basis  of  the  recoverable 
damage. 

II.  In  vi£W  of  the  testimony  tending  to  show  that  the 
season  was  favorable  to  the  raising  of  a  com  crop,  we  think 
there  was  no  error  in  permitting  plaintiff  to  testify  to 
the  usual  yield  of  com  per  acre  on  such  land 
^'       **  which  he  was  farming,  and  the  usual  market 

value  of  com  per  bushel  in  that  locality.  These  elements 
of  value  were  properly  taken  into  account  in  estimating 
the  value,  at  the  time  of  the  flood,  of  the  com  crop  growing 
on  the  land.  It  is  true  that  there  might  be  contingencies 
other  than  the  flood  which  would  affect  the  value  of  the 
crop;  but,  if  plaintiff  was  entitled  to  some  damage,  in  es- 
timating that  damage  the  best  that  could  be  done  was  to 

Vol.  147  Ia.— 9. 
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determine  what  the  value  of  the  crop  would  have  been  in 
the  course  of  ordinary  events,  had  the  flood  not  occurred. 
As  said  in  Blunck  v.  Chicago  &  N.  W.  B.  Co,,  supra: 
"It  was  not  necessary,  nor  would  it  have  been  proper,  to 
have  gone  into  the  question  of  the  possible  chances  of  the 
losses  or  injury  incident"  -to  the  maturing  and  harvesting 
of  the  crop.  "This  is  a  world  of  chances ;  but  the  law  does 
not  take  into  consideration,  in  estimating  damages  for  an 
injury  actually  inflicted,  the  possible  chances  that,  had  such 
injury  not  occurred,  the  like  or  some  other  misfortune  to 
the  subject  might  have  arisen  out  of  some  other  and  in- 
dependent operating  cause.  Eather  the  law  of  damages  as 
here  related  deals  in  presumptions,  and  the  courts  will 
assume  that  in  due  and  ordinary  course  a  growing  crop 
will  mature  and  be  harvested  without  loss,  just  as  they  will 
assume  that  the  ordinary  man  will  live  to  fill  the  period 
of  his  expectancy." 

III.  Several  errors  are  assigned  relating  to  the  action 
of  the  court  in  refusing  to  allow  defendant  to  show  previous 
and  subsequent  breaks  in  the  levee  or  embankment  which 

held  the  creek  within  its  channel.     This  evi- 
negiigencc:        dcuce  might  havc  had  a  tendency  to  show 

that  other  causes  than  the  deposit  of  the 
material  washed  down  the  stream  when  the  gorge  was 
broken  up  by  defendant's  employees  had  caused  or  would 
cause  a  similar  break  in  the  levee  or  bank,  and  might  have 
produced  the  damage  to  the  plaintiff;  but  if  it  appeared  to 
the  jury  from  the  evidence  that  the  particular  break  com- 
plained of,  resulting  in  the  flooding  of  plaintiff's  land, 
would  not  have  occurred  had  the  defendant's  employees  not 
caused  the  material  forming  the  gorge  to  be  deposited  lower 
down  in  the  channel  of  the  stream  so  as  to  constitute  a 
dam,  then  we  think  it  was  wholly  immaterial  what  breaks 
might  have  occurred  from  other  causes.  The  evidence 
tended  to  show  that  such  a  dam  was  in  fact  formed,  and 
that  the  break  complained  of  resulted  therefrom,  and  to 
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entitle  plaintiff  to  recover  damages  it  was  only  necessary 
for  him,  as  we  think,  to  establish  the  fact  that  this  result 
followed  the  negligent  acts  of  defendant's  employees,  if 
those  acts  were  within  the  scope  of  their  authority  as  here- 
after indicated. 

IV.     One  of  the  grounds  of  negligence  alleged  was  that 
defendant's   employees   had    during   the   preceding   winter 
stretched  wires  across  the  east  end  of  the  Frazier  Bridge 
forming  a  part  of  the  fence  along  the  west 
^^  line  of  defendant's  right  of  way,   and  that 

these  wires  had  been  negligently  allowed  to  remain  longer 
than  proper  and  until  the  breaking  up  of  the  stream  in  the 
spring,  when  they  intercepted  the  drift  and  debris  during 
the  time  of  high  water  and  caused  or  contributed  to  the 
formation  of  the  gorge  already  referred  to.  On  this  subject 
the  jury  was  instructed  that  the  question  whether  the 
wires  were  across  the  end  of  the  bridge  at  the  time  the  gorge 
was  formed  and  brought  about  the  formation  of  the  gorge 
was  material  only  as  it  might  affect  the  duty  of  the  de- 
fendant as  to  removing  said  gorge.  But  the  action  of  the 
court  in  submitting  to  the  jury  any  question  relating  to 
the  wires  across  the  end  of  the  Frazier  Bridge  is  com- 
plained of  because,  as  it  is  claimed,  there  was  no  evidence 
whatever  that  such  wires  remained  there  until  the  forma- 
tion of  the  gorge.  A  witness  for  the  defendant  testified 
that  the-  wires  had  been  cut  several  days  before  the  gorge 
commenced  to  form.  Plaintiff  and  another  witness  testified 
on  direct  examination  that  these  wires  were  there  the  night 
before  the  gorge  first  appeared,  and,  while  their  testimony 
was  somewhat  weakened  on  cross-examination,  we  think  its 
value  as  evidence  rebutting  the  statements  of  defendant's 
witness  was  not  wholly  destroyed.  For  instance,  plaintiff 
testified  on  cross-examination  that  he  did  not  know  whether 
the  wires  were  cut  before  the  stream  came  up  or  not,  and 
that  so  far  as  he  knew  they  might  have  been  cut  before 
the  stream  did  come  up;  but  this  statement  may  have  re- 


Digitized  by 


Google 


132  Jefferis  v.  C.  &  N.  W.  Ry.  Co.     [147  Iowa 

ferred  to  the  night  before  the  formation  of  the  gorge  and 
did  not  directly  overcome  his  positive  statement  on  direct  ex- 
amination that  he  saw  the  wires  in  place  the  night  before  the 
gorge  was  formed,  for  he  admitted  in  his  direct  examination 
that  the  wires  might  have  been  cut  during  the  night,  and  only 
testifies  that  during  the  night  they  had  been  broken  or  cut 
Although  the  other  witness  for  plaintiff  on  this  subject  was 
somewhat  ambiguous  on  cross-examination  as  to  whether 
he  did  in  fact  see  the  wires  across  the  end  of  the  bridge 
the  day  before  the  gorge  was  formed,  he  testifies  positively 
that  a  post  on  which  the  wires  had  been  stnmg  was  still 
there,  although  it  had  disappeared  the  next  morning,  and 
we  think  the  court  did  not  err  in  refusing  to  strike  out 
his  testimony  on  the  subject. 

V.  The  insufficiency  of  the  evidence  to  show  negli- 
gence on  the  part  of  defendant's  employees  in  causing  the 
material  forming  the  gorge  to  flow  down  the  stream  when 
the  flood  was  abating  and  be  deposited  in  the 
shallow  part  of  the  stream  so  as  to  form  a 
dam,  causing  the  subsequent  break  in  the  embankment  of 
which  plaintiff  complained,  is  vigorously  insisted  upon  by 
counsel  for  appellant  as  a  ground  for  reversal.  But  we 
think  the  question  was  properly  one  for  the  jury. ,  If  we 
are  to  concede  that  the  employees  were  acting  within  the 
scope  of  their  duty  to  the  defendant  or  to  the  public  in 
breaking  up  this  gorge,  then  it  was  their  duty  to  proceed 
in  such  manner  as  would  not  be  likely  to  result  in  subse- 
quent injury  to  plaintiff  or  other  neighboring  landowners. 
If  a  reasonably  prudent  person  could  have  foreseen  that  the 
logs  and  debris  liberated  from  the  gorge  would  accumulate 
in  another  gorge  or  dam  lower  down  the  stream  so  as  to 
impair  the  safety  from  subsequent  floods  of  adjoining  or 
neighboring  land  which  might  be  flooded,  should  the  em- 
bankment break  as  the  result  of  the  formation  of  this  new 
dam,  then  the  employees  were  bound  to  use  reasonable  care 
to  see  to  it  that  the  logs  and  debris  thus  liberated  did  not 
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aocumrdate  below  to  form  auch  obstruction,  and  this  whole 
question  must  have  been  for  the  jury  to  determine.  If, 
in  this  respect,  the  jury  was  properly  instructed,  we  do 
not  see  how  we  can  interfere  with  its  finding  on  the  ques- 
tions of  negligence  and  proximate  cause. 

iVT.  Those  who  acted  in  breaking  up  the  gorge  at 
Frazier's  Bridge  were  employees  of  the  defendant  working 
under  the  direction  of  defendant's  section  foreman.  The 
7.  Sam«:  court  instructed  the  jury  that,  if  the  wires 

instruction.  ^jj^j^  j^^j  Y)een  stretched  across  the  end  of 
the  Frazier  Bridge  as  a  part  of  defendant's  right  of  way 
fence  were  instrumental  in  causing  the  gorge  to  form  there, 
then  it  would  be'  the  duty  of  the  defendant  company  to  re- 
move such  gorge  or  obstruction  from  the  waterway,  but 
that,  if  the  gorge  in  question  was  formed  naturally  in  the 
stream,  it  would  -not  be  within  the  scope  of  employment 
of  defendant's  employees  to  remove  it,  unless  some  portion 
thereof  was  on  the  defendant's  right  of  way,  or  unless  the 
gorge  by  backing  the  water  and  turning  the  stream  to  the 
eastward  of  defendant's  track  was  threatening  the  safety  of 
such  track.  As  already  indicated,  there  was  some  evidence 
tending  to  show  that  the  gorge  was  caused  or  contributed  to 
by  the  wires  of  the  fence  which  had  not  been  cut  or  re- 
moved, and  there  was  other  evidence  that  the  gorge  was 
in  part  on  defendant's  right  of  way,  and  that  it  caused 
the  water  to  back  up  on  the  east  side  of  the  bridge 
and  flow  down  on  the  east  side  of  the  track  so  as  to 
imperil  its  safety.  The  suflSciency  of  the  evidence  in 
these  respects  to  sustain  a  verdict  is  questioned,  but  we  can 
not  set  it  out  in  detail.  It  is  sufficient  to  say  that  in 
our  judgment  it  supported  the  instructions  of  the  court  and 
justified  the  submission  to  the  jury  of  the  questions  left 
to  them  for  determination. 

In  the  light  of  the  evidence,  it  can  not  be  seriously  dis- 
puted that  the  defendant's  employees  were  acting  in  its 
interest,  and  not  in  their  own  interest  or  on  their  own  be- 


Digitized  by 


Google 


134  Jeffebis  v.  C.  &  N.  W.  Ry.  Co.     [147  Iowa 

half,  in  breaking  up  the  gorge.     If  they  were  acting  for 
defendant  in  good  faith,  believing  that  the  cir- 

8.  Same:  ^  °  ,      '  •  •  ^• 

negligent  cumstances  were  such  as  to  require  action  on 

acts  of  agent: 

liability  of        their  part  in  defendant's  interest,  then  their 

principal.  •*■  ' 

negligence  would  be  chargeable  to  defend- 
ant. Some  discretion  was  necessarily  left  to  the  section 
foreman  in  determining  what  should  be  done  to  protect  de- 
fendant's right  of  way  and  track,  and  to  relieve  defendant 
from  liability  for  damages  which  might  result  to  adjoining 
property  owners  from  the  formation  of  a  gorge  on  defend- 
ant's right  of  way  or  caused  by  the  wires  of  its  fence. 
Scott  V.  St.  Louis,  K.  &  N.  W.  B.  Co.,  112  Iowa,  54; 
Baxter  v.  Chicago,  B.  I.  &  P.  B.  Co.,  87  Iowa,  488; 
Barmore  v.  Vicksburg,  S.  &  P.  B.  Co.,  85  Miss.  426  (38 
South.  210,  70  L.  R.  A.  627) ;  Mobile  &  0.  B.  Co.  v. 
Stinson,  74  Miss.  453  (21  South.  14,  -522).  It  is  not 
pretended  that  these  employees  had  consciously  departed 
from  their  employment,  and  were  acting  in  their  own  in- 
terest or  for  their  own  purposes,  and  the  cases  of  Oolden 
V.  Newbrand,  52  Iowa,  59 ;  Marion  v.  Chicago,  B.  I.  &  P. 
B.  Co.,  59  Iowa,  428,  and  Dolan  v.  Hubinger,  109  Iowa, 
408,  are  not  in  point.  In  Healy  v.  Patterson,  123  Iowa, 
73,  the  servant  for  whose  negligent  act  the  defendant  was 
sought  to  be  charged  was  one  having  no  duty  whatever  with 
reference  to  the  machinery  which  he  attempted  to  use, 
so  that  the  employee  was  a  mere  volunteer  in  attempting 
to  manage  the  machinery.  In  the  case  before  us,  defend- 
ant's employees  were  not  volunteers,  but  they  were  the 
persons  employed  to  look  after  the  safety  of  defendant's 
track,  and  to  prevent  any  damage  to  adjoining  property 
owners  from  improper  obstructions  in  the  stream  upon  its 
right  of  way  or  caused  by  its  fence.  They  were  not  acting, 
therefore,  beyond  the  scope  of  their  employment,  if  there 
was  any  evidence  to  sustain  the  findings  of  fact  which  the 
jury  might  have  made  in  response  to  the  instructions  given 
by  the  court  on  the  subject.     As  we  find  there  was  such 
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evidence,  we  reach  the  conclusion  that  there  was  no  error 
either  in  the  giving  of  the  instructions  on  the  subject  or 
in  refusing  to  set  aside  the  verdict  of  the  jury  for  lack 
of  evidence  in  this  respect. 

VII.     The  most  serious  questions  in  this  case  are  as  to 

whether  the  employees  of  defendant  had  reason  to  believe 

that  the  logs  and  debris  flowing  down  the  stream  when  the 

gorge  was  broken  up  by  them  would  lodge 

negiijience:        farther  dowu  so  as  to  obstruct  the  stream  and 

«?««•  cause  the  water  of  this  or  a  subsequent  flood 

evidence.  * 

to  break  through  the  embankment  of  the 
stream,  and  whether  the  break  that  subsequently  resulted, 
involving  damage  to  plaintiff,  was  the  proximate  result  of 
tiieir  act.  These  questions  have  already  been  referred  to, 
but  some  further  reference  to  the  evidence  should  be  made. 
The  bed  of  the  stream  below  the  bend  was  shallow,  and 
there  was  but  slight  fall,  so  that  in  the  nature  of  things  the 
current  would  be  less  swift  and  powerful  than  that  which 
had  brought  this  material  from  the  hills  to  the  east  of  the 
track  against  and  under  the  railroad  bridge.  A  reasonable 
man,  we  think,  could  have  anticipated  that  without  some  as- 
sistance from  the  employees  in  keeping  it  in  the  channel  it 
would  probably  be  deposited  in  such  way  as  to  form  a  fur- 
ther obstruction.  According  to  the  testimony  of  some  of 
the  witnesses  for  plaintiff,  defendant's  section  foreman 
seems  to  have  realized  this  danger  and  been  indifferent 
to  it  According  to  this  testimony,  his  object  was  to 
get  the  gorge  loosened  up  and  the  material  composing  it 
around  the  bend  out  of  sight  from  the  railroad  track. 
Defendant's  employees  used  pike  poles  in  loosening  the  logs 
out  of  the  gorge,  and  the  jury  may  well  have  believed  that, 
had  they  used  reasonable  care,  these  employees  could  have 
kept  the  logs  afloat  to  a  lower  point  in  the  stream  where 
there  would  have  been  less  danger  of  causing  an  overflow 
from  a  subsequent  flood,  or  could  have  taken  them  out  of 
the  stream  and  avoided  such  danger.     Had  these  larger 
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obstacles  not  heea  allowed  to  lodge  in  the  stream^  the 
brush  and  rubbish  might  reasonably  have  been  expected  to 
be  washed  away  without  further  damage. 

Many  photographs  have  been  presented  as  a  part  of 
defendant's  evidence,  relied  on  as  showing  conclusively 
that  the  bed  of  the  stream  below  where  the  break  occurred 
was  in  its  natural  condition  full  of  logs  and  rubbish,  so 
that  the  damming  back  of  the  water  in  the  subsequent 
flood  could  not  properly  be  attributed  to  the  presence  of 
the  logs  and  rubbish  coming  down  from  the  gorge.  But 
some  of  the  witnesses  identified  particular  logs  subsequently 
found  below  the  break  in  the  embankment  in  Jime  as 
having  formed  part  of  the  gorge  which  was  broken  up  by 
defendant's  employees  in  March,  and  we  can  not  say  as  a 
matter  of  law  that  there  is  no  evidence  to  support  a  find- 
ing that  the  negligence  of  defendant's  employees  in  not 
seeing  that  these  logs  were  carried  further  down  the  stream 
or  were  removed  from  it  did  not  contribute  in  an  im- 
portant degree  to  the  formation  of  the  obstruction  in  the 
bed  of  the  stream  which  caused  the  break  in  the  embank- 
ment in  June  resulting  in  the  injury  to  plaintiff's  land. 
We  think  there  was  sufficient  evidence  of  negligence,  and 
of  the  break  in  the  embankment  as  the  proximate  result 
thereof,  to  carry  the  case  to  the  jury. 

VIII.  The  verdict  is  complained  of  as  excessive ;  but, 
in  view  of  the  evidence  as  to  the  value  of  the  crops  de- 
stroyed, we  can  not  say  that  it  is  unreasonable.  PlaintiflF 
lost  almost  the  entire  product  of  nearly  a  hundred  acres 
of  land  which  was  either  planted  in  com  or  appropriated 
to  the  raising  of  a  crop  of  hay,  and,  if  defendant  was 
liable  at  all,  the  plaintiff  was  entitled  to  very  substantial 
damages  for  this  loss.  We  see  no  basis  on  which  we  could 
reduce  the  amount  of  the  verdict 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment is  affirmed. 


Digitized  by 


Google 


April  1910]  Cox  v.  Expeess  Co.  137 


W.  G.  Cox  V.  American  Expeess  Company,  Appellant. 

CarrioTi:    shipment  op  property  by  express:    oral  contract:   evi- 

1  isnce.  Ifa  this  action  against  the  defendant  express  company  by 
the  consignee  of  a  horse  shipped  under  an  alleged  oral  agreement 
with  plaintiff,,  the  fact  that  the  party  delivering  the  animal  to  the 
express  company  signed  a  contract  for  its  transportation  did  not 
prevent  plaintiff  from  proving  his  oral  contract,  in  the  absence 
of  any  proof  that  the  party  delivering  the  animal  to  the  com- 
pany was  acting  as  his  agent;  the  two  contracts  being  entirely 
distinct  and  between  different  parties  The  evidence  in  this  case 
is  held  sufficient  to  take  the  question  of  an  oral  contract  of  trans- 
portation to  the  jury. 

Same.    Where  an  express  company  has  contracted  to  transport  prop- 

2  erty  under  an  oral  contract  with  the  consignee,  it  will  not  be  re- 
lieved of  the  duty  of  performing  such  agreement  by  the  fact 
that  it  induced  the  party  delivering  the  property  to  the  company 
to  sign  a  written  contract  of  transportation,  it  not  being  shown 
that  such  party  acted  as  the  agent  of  the  consignee. 

Same:    negligence:    evidence.    The  evidence  in  this  action  is  held 

3  sufficient  to  take  the  question  of  defendant's  negligent  care  of 
the  property  while  in  transit  to  the  jury.    . 

Appeal:    motion  for' a  new  trial:   scope  of  review.    Where  an  ap- 

4  peal  is  not  taken  within  six  months  from  the  rendition  of  judg- 
ment, but  within  six  months  from  the  overruling  of  the  motion 
for  a  new  trial,  only  those  questions  involved  in  the  ruling  upon 
the  motion  will  be  reviewed. 

Gifts:    TRANSFER  OF  TITLE.    Although  a  gift  of  property  might  not 

5  have  been  consummated  prior  to  a  delivery  of  the  same  to  an 
express  company  for  transportatidn  to  the  consignee,  under  a 
contract  made  with  him  for  shipment,  the  fact  of  such  delivery 
for  shipment  operated  to  transfer  the  title. 

Appeal  from  Dubuque  District  Court. — ^Hon.  Bobbbt 
Bbonson,  Judge. 

Satubday,  Jantjaby  15,  1910. 
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Rehbabino  Denied,  Monday,  April  11,  1910. 

Action  for  value  of  a  thoroughbred  saddle  mare  lost 
while  being  transported  resulted  in  a  judgment  against  de- 
fendant from  which  it  appeals. — Affirmed. 

Lyon  &  Lyon,  for  appellant. 

/.  P.  Frantzen,  and  T.  J.  Fitzpatrick,  for  appellee. 

Ladd,  J. — The  plaintiff's  dau^ter,  Mrs.  Campbell, 
had  given  him  a  thoroughbred  mare  at  tJtica,  N.  Y.,  and, 
as  he  was  unable  to  make  satisfactory  arrangements  with  a 
freight  line  for  transportation  thereof  to  Dubuque,  the 
agent  of  defendant  at  the  latter  place  suggested  that  he 
have  it  shipped  by  the  American  Express  Company.  Nego- 
tiations  resulted  in  defendant  receiving  her  September  19, 
1906,  and  she  reached  Chicago  shortly  after  three  o'clock 
on  the  following  afternoon,  too  late  for  the  outgoing  train 
to  Dubuque.  The  company  unloaded  and  left  her  in  its 
building  near  the  depot  until  seven  forty  o'clock  in  the 
evening,  when  an  employee  undertook  -to  lead  her  to 
ita  bams,  several  blocks  distant.  She  was  nervous  and 
became  frightened  by  automobiles  and*  street  cars,  and 
finally,  according  to  the  employee's  story,  reared  on  the 
hind  legs,  and  fell  over  backward  on  the  pavement,  and 
died.  The  plaintiff's  claim  for  the  value  of  the  animal 
at  Dubuque,  less  transportation  charges,  is  based  on  an 
alleged  oral  agreement  with  defendant's  agent  at  that 
place,  while  defendant  contends  that  transportation  was 
undertaken  in  pursuance  of  a  written  contract  with  plain- 
tiff's daughter  at  TJtica,  N".  Y.,  in  which  the  value  of  the 
animal  was  limited  to  $75.  The  court  instructed  that,  in 
order  to  warrant  a  verdict  for  the  plaintiff,  the  jury  must 
find  that  there  was  an  oral  agreement  such  as  alleged, 
that  the  shipment  was  undertaken  thereunder,   and  that 
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the  death  of  the  animal  was  due  to  defendant's  negligence. 
This  was  tantamount  to  saying  no  recovery  could  be  had 
under  the  alleged  written  contract  with  the  daughter, 
and  the  jury  was  expressly  so  informed. 

The  sufficiency  of  the  evidence  to  support  the  verdict 
is    challenged.      The    agent    at    Utica   testified   that   Mrs. 
Campbell  called  and  said  she  would  like  to  ship  a  horse  to 
Cawiie   •  ^^^  father  at  Dubuque,  and  that  he  explain- 

p^o^^^by  ®^  ^^  ^^^  ^^  ^^®  would  have  to  come  in 
extract:  °^*^  when  it  was  brought  to  the  office,  and  sign 
evidence.  ^  release,  and  that,  if  the  value  was  above 

$75,  the  charges  woidd  be  increased;  that  the  animal  was 
brought  in  some  days  later  when  Mrs.  Campbell  signed 
the  contract,  and  was  given  a  duplicate,  that  he  again 
explained  the  limitation  in  value  and  its  effect  on  the  cost 
of  transportation ;  that  she  did  not  want  to  pay  the  charges 
and  did  not  read  the  contract.  On  the  other  hand,  Mrs. 
Campbell  testified  that  there  was  nothing  said  by  the  agent 
or  herself  concerning  the  value  of  the  animal;  that  she 
informed  him  she  had  nothing  to  do  with  the  shipment 
of  the  horse ;  that  her  father  had  made  all  arrangements  at 
Dubuque  for  the  transportation;  that  he  then  handed  her 
the  contract  with  directions  to  "sign  this,''  which  she  did 
without  reading  or  explanation,  and  did  not  receive  a 
duplicate;  that,  when  she  first  called,  she  handed  the  agent 
a  letter  purporting  to  have  been  written  by  the  agent  at 
Dubuque  to  one  Storrs,  a  general  agent  of  defendant,  in 
which  the  agent  requested  that  the  animal  be  sent  by 
the  most  direct  route,  saying  that  plaintiff  had  been  a  good 
patron  of  the  company,  and  that  plaintiff  had  arranged 
with  him  to  have  it  shipped  at  a  cost  of  $105;  that  the 
agent  at  Utica,  after  reading  this  letter,  said  he  would  look 
up  the  trains,  and  ascertain  when  the  animal  could  be 
sent  by  the  most  direct  route.  Both  agents  deny  this;  the 
one  at  Dubuque  having  written  it  and  the  one  at  Utica  hav- 
ing been  shown  such  a  letter*     But  both  admit  that  the 
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Dubuque  agent  wrote  a  letter  to  the  Utica  agent  concern- 
ing the  transportation  and  the  Utica  agent  that  she  ex- 
hibited a  letter  from  her  father,  and  that  she  might  have 
said  her  father  had  arranged  at  Dubuque  for  the  shipment 
of  the  horse. 

The  jury  might  have  accepted  Mrs.  Campbell's  testi- 
mony; and,  if  so,  the  company  was  advised  that  she  had 
nothing  to  do  with  the  transportation  save  to  deliver  the 
animal  to  the  express  company,  and  merely  signed  the 
contract  because  requested,  and  not  for  any  purpose  of  her 
own.  There  is  no  pretense  that  in  putting  her  name  to 
the  paper  she  was  acting  for  plaintiff.  This  instrument, 
then,  though  in  writing,  furnished  no  obstacle  to  the  in- 
troduction of  oral  evidence  of  an  agreement  between  the 
plaintiff  and  the  agent  at  Dubuque,  for  the  reason,  among 
others,  that  it  was  between  the  same  parties.  This  evi- 
dence, when  considered  in  connection  with  that  hereafter 
referred  to,  was  sufficient  to  authorize  a  finding  that  the 
transportation  of  the  mare  was  undertaken  in  pursuance  of 
the  arrangements  between  the  Dubuque  agent  and  plain- 
tiff. The  latter  testified  that,  after  talking  to  the  agent  of 
a  freight  line,  he  had  a  conversation  with  this  agent  of 
defendant,  who  informed  him  that  the  charge  for  trans- 
porting the  mare  from  Utica,  N".  Y.,  would  be  $105 ;  that 
she  would  be  placed  in  the  express  car  with  a  portable  stall 
and  come  through  in  the  same  time  as  a  passenger,  and, 
upon  reaching  Chicago,  would  be  transferred  by  means  of 
a  platform ;  that  the  agent  exhibited  to  him  a  couple  of  con- 
tracts for  the  carriage  of  race  horses,  but  he  did  not  read 
all  of  them;  that  he  noticed  the  clause  limiting  the  value 
of  a  horse  to  $75  and  directed  the  agent's  attention  thereto ; 
that  the  agent  explained  that  this  was  a  mere  matter  of 
form,  and  that,  should  the  animal  be  killed,  he  would 
be  paid  the  reasonable  value  thereof,  and  that  he  (Cox) 
told  the  agent  that,  if  what  he  said  was  true,  to  go  ahead 
and  ship  the  mare,  and  that  he  then  wrote  his  daughter 
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to  deliver  the  mare  to  the  express  company  at  Utiea,  N.  Y, 
The  plaintiff  was  under  the  impression  that  the  agent  told 
him  that  a  contract  must  be  signed^  and  that  he  signed 
one.  The  agent  testified  that  no  contract  was  signed;  that 
he  told  Cox  his  daughter  would  have  to  make  the  con- 
tract; that  he  had  no  authority  to  do  so,  and  he  denied 
having  said  anything  concerning  paying  the  reasonable 
value  of  the  mare,  though  Cox  noticed  the  limitation  of  the 
blank  form  of  contracts  shown  him  and  talked  of  it  and 
read  the  form  through.  The  plaintiff  denied  that  anything 
was  said  concerning  his  daughter  signing  the  contract.  . 
It  is  manifest  from  this  recital  that  whether  there  was 
an  oral  arrangement  entered  into  for  the  carriage  of  this 
mare  was  for  the  jury.  See  Stoner  v.  Railway,  109 
Iowa,  551. 

The  plaintiff  was  having  the  animal  transported 
as  both  agents  knew,  and,  if  the  arrangement  was  made 
and  defendant  undertook  to  carry  the  animal  thereunder, 
the  circumstance  that  the  company  induced 
another  not  contemplated  in  the  oral  agree- 
ment to  sign  a  contract  in  no  way  relieved  it  from  the 
duty  of  performing  its  oral  undertaking. 

Nor  can  it  be  said  that  defendant  was  without  fault 
in  taking  this  animal  from  its  building  near  the  depot  on 
the  main  thoroughfare  of  a  great  city  after 
'*  negligence:  nightfall  in  order  to  lead  her  to  its  bam. 
She  was  nervous  and  excitable,  frightened 
by  glaring  light  of  automobiles,  and  by  passing  street  cars, 
as  the  employee  knew  and  the  jury  might  well  have  found 
that  ordinary  prudence  required  that  she  should  have  been 
returned  to  the  building  rather  than  continued  in  the  streets 
on  the  way  to  the  barn.  We  are  of  opinion  that  the  case 
was  one  for  the  jury. 

II.  The  appeal  was  taken  more  than  six  months  after 
judgment,  but  less  than  that  time  after  the  order  overrul- 
ing the  motion  for  new  trial.     This  being  so,   the  order 
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only  is  subject  to  review,  but  this  involves  all  questions 

raised  by  the  motion  for  new  trial,  regardless 

tion  for  a         of    whether    ruled    on    previously    or    not. 

new  trial:  i^      77  ,-         7  r^  i#-   >^    /r 

scope  of  Mueller    Lumber    Co,    v.    McCaffrey,    141 

review.  tj      if 

Iowa,   730. 
III.     The  finding  that  there  was  sufficient  evidence  to 
carry  the  issues  raised  in  the  petition  to  the  jury  disposes 
of  most  of  the  errors  assigned.     Several  rulings  on  the  ad- 
s.  GiPTs:  trans-      missibility    of    evidence    are    assailed,    but, 
fer  of  title.       yfQ^Q  they  conccdcd  to  have  been  erroneous, 
•  prejudice  therefrom  was  impossible.     Even  if  Mrs.  Camp- 
bell had   not  consummated  the  gift  of  the  mare  to  her 
father  previously,  the  delivery  to  the  express  company  at 
his  direction,  and  to  be  shipped  by  it  in  pursuance  of  ar- 
rangements noiade  with  him  accomplished  this  and  effected 
the  transfer  of  title  to  him. 

No  other  ruling  requires  consideration  save  to  approve, 
and  the  judgment  is  affirmed. 


James  Constantine  v.  Evan  Rowland,  Laoomabcino 
Gbupb  Company,  and  The  United  States  Fidelity 
&  Guaranty  Company,  Appellants. 

Dismissal  of  action  as  to  nonresident  defendant.    Where  an  action 

1  is  against  several  defendants,  some  of  whom  are  nonresidents 
of  the  county,  and  the  action  is  dismissed  as  to  the  resident  de- 
fendants, such  nonresidents  may  have  the  cause  dismissed  as  to 
them ;  but  before  they  are  entitled  to  a  dismissal  they  must  estab- 
lish the  fact  of  nonresidence. 

Evidence:    judicial  notice:  pleadings.    There  may  be  causes  of  ac- 

2  tion  so  closely  interwoven  or  so  clearly  interdependent  that  in 
the  trial  of  one  the  court  will  take  judicial  notice  of  averments 
contained  in  the  pleadings  of  the  other  action;  but  where  the  ac- 
tions are  entirely  separate  and  independent  the  rule  does  not  ob- 
tain :  Thus  in  an  action  by  a  claimant  of  attached  property  on 
an  indemnifying  bond,  the  court  will  not  take  judicial  notice  of 
statements  contained  in  the  petition  in  the  attachment  suit. 
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Misjoinder  of  parties:    waiver  of  objection.    An  original  misjoinder 

3  of  parties  defendant  is  immaterial  where,  after  amendment  bring- 
ing in  proper  parties,  all  of  such  defendant.8  voluntarily  answer. 

Attachment:    exemplary  damages:    uability  therefor  on  indem- 

4  NiFYiNG  bond.  The  statutes  require  an  officer  to  levy  imder  a 
writ  of  attachment  upon  any  personal  property  which  the  plain- 
tiflP  points  out  and  directs  him  to  levy  upon,  and  to  proceed  to 
subject  the  property  upon  the  giving  of  an  indemnifjring  bond 
by  the  plaintiff,  and  any  liability  of  the  officer  for  exemplary 
damages  in  so  doing  must  arise  from  his  acts  outside  the  line 
of  his  duty  as  an  officer,  and  the  attaching  plaintiff  is  not  liable 
therefor  on  the  indemnifying  bond  unless  he  is  a  party  to  such 
acts. 

Same.    A  claimant  of  property  held  under  an  attachment  can  only 

5  recover  of  the  officer  actual  damages  for  a  wrongful  levy,  and 
he  has  no  greater  right  in  an  action  upon  an  indemnifying  bond. 

Same,    It  is  the  general  rule  that  where  the  claimant  of  attached 

6  property  elects  to  recover  damages  on  an  indemnifying  bond  he 
is  only  entitled  to  such  damages  as  are  compensatory,  both  as 
against  the  principal  and  sureties,  unless  it  is  otherwise  provided 
in  the  bond. 

Same:    recovery  of  attorney  fees.     The  right  to  recover  attorney 

7  fees  is  purely  statutory,  and  as  the  statute  providing  for  dam- 
ages on  an  indemnifying  bond  in  an  attachment  suit  does  not 
authorize  a  recovery  of  such  fees,  the  claimant  of  the  property 
can  not  recover  in  an  action  on  the  bond  for  fees  incurred  in 
intervening  in  the  attachment  suit  and  securing  a  release  of  the 
property. 

Appeal  from  Johnson  District  Court. — Hon.  R.  P. 
Howell,  Judge. 

Tuesday,  Janitaby  18,  1910. 

Kehearinq  Denied,  Monday,  April  11,  1910. 

Action  on  an  indemnifying  bond  for  damages  for 
the  wrongful  levy  of  an  attachment.  Trial  and  judgment 
for  the  plaintiff.     The  defendant  appeals. — Reversed. 

Wade,  Butcher  &  Davis,  for  appellants. 
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TT.  J.  Baldwin  and  A.  E.  Maine,  for  appellee. 

Sherwin,  J. — The  plaintiff  in  this  action  belcame  the 
owner  of  a  certain  stock  of  goods  consisting  of  fruit,  con- 
fectionery, etc.,  by  purchase  from  one  Albert  Gramas. 
At  the  time  of  the  sale  and  transfer  of  said  stock  to  the 
plaintiff.  Gramas  was  indebted  to  the  Lagomarcino  Grupe 
Company  and  to  several  other  dealers  in  his  line.  After 
the  plaintiff  had  been  in  possession  of  the  stock  so  pur- 
chased for  some  time,  the  defendant  Lagomarcino  Grupe 
Company  brought  suit  against  Gramas  on  their  own  claim, 
and  on  others  that  had  been  assigned  to  them,  and  sued 
out  a  writ  of  attachment,  which  was  levied  on  the  stock  in 
possession  of  the  plaintiff,  Constantino.  Constantino  served 
notice  of  his  ownership  of  the  stock  on  the  sheriff,  Evan 
Rowland,  one  of  the  defendants  herein,  and  thereupon  the 
sheriff  demanded  and  received  from  Lagomarcino  Grupe 
Company  an  indemnifying  bond.  A  day  or  two  after  the 
indemnifying  bond  had  been  furnished,  the  plaintiff  herein, 
Constantino,  executed  a  delivery  bond,  and  the  stock  was 
thereupon  surrendered  to  him.  The  levy  deprived  him 
of  possession  only  about  three  days.  Thereafter  Constan- 
tino intervened  in  the  original  attachment  suft,  claiming 
that  he  was  the  owner  of  the  attached  property.  Trial  was 
had  on  the  issues  joined,  and  it  was  determined  in  favor 
of  Constantino,  and  the  levy  was  discharged.  Soon  after 
that  action  had  been  disposed  of,  Constantino  brought  suit 
against  the  present  defendants  on  the  indemnifying  bond. 
Still  later  he  filed  a  substituted  petition  making  the  sheriff, 
Rowland,  and  the  Lagomarcino  Grupe  Company  defendants, 
and  asking  judgment  against  them  for  damages  for  trespass. 
The  said  defendants  answered,  and  the  *  case  went  to 
trial.  At  the  dose  of  the  plaintiff's  evidence  defendants 
moved  for  a  directed  verdict  on  tshe  ground  of  misjoinder 
of  causes  of  action  and  of  parties.  The  motion  was  sus- 
tained as  to  the  defendant  Rowland,  and  the  action  was  dis- 
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missed  as  to  him.  After  this  ruling  had  been  made,  the 
plaintiff  asked  leave  to  amend  and  sue  on  the  indemnifying 
Ixmd,  with  the  sureties  thereon  as  parties  defendant. 
Plaintiff  was  permitted  to  so  amend  and  sue,  and  he  im- 
mediately filed  an  amendment  to  his  substituted  petition 
declaring  on  the  said  bond.  The  Lagomarcino  Grupe  Com- 
pany then  moved  to  strike  the  amendment  and  to  dismiss 
for  the  reason  that  it  presented  an  entirely  new  cause  of 
action,  and  for  the  further  reason  that  the  Grupe  Com- 
pany was  a  nonresident  of  Johnson  County,  and  the 
court  had  no  jurisdiction  of  said  company.  The  motion 
also  asked  that  in  the  event  of  its  being  overruled  the  case 
be  continued.  The  case  was  continued,  but  no  ruling  was 
made  on  the  motion  to  strike  and  dismiss.  Thereafter  all 
of  the  defendants  answered,  and  the  case  was  tried,  result^ 
ing  in  a  judgment  of  $1,125  for  the  plaintiff. 

The  first  proposition  argued  by  the  appellants  is  that 
the  court  was  in  error  in  not  dismissing  as  to  the  Lagomar- 
cino Grupe  Company  upon  motion,  after  there  had  been  a 
t  Dismissal  of  dismissal  as  to  the  sheriff,  Rowland.  Section 
i"n?ilL^zlT  3502  of  the  Code  provides  that,  where  an  ac- 
DEFBNDAHT.  ^^^^  j^  Egaiust  scvcral  defendants,  some  of 
whom  are  residents  and  others  nonresidents  of  the  county, 
and  the  action  is  dismissed  as  to  the  residents,  such  non- 
residents may,  upon  motion,  have  said  cause  dismissed. 
This  provision  of  the  statute  is  plain  enough;  and,  where 
the  condition  therein  stated  exists,  there  can  be  no  ques- 
tion as  to  the  right  of  the  nonresident  defendant  to  have 
the  suit  against  him  dismissed.  But  before  he  can  insist 
upon  such  a  dismissal,  he  must  show  to  the  court  that  he 
is  a  nonresident  defendant.  There  was  no  showing  of  the 
kind  made  in  this  case. 

It  is  true,  in  the  attachment  suit,  that  Lagomarcino 

Grupe  Company  alleged  that  it  was  a  corporation  resident 

of  Linn  County,  and  the  appellants  say  that  the  trial  court 

should  have  taken  judicial  notice  of  the  pleadings  in  that 
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case.  There  may  be  cases  so  closely  interwoven,  or  so 
Evidence-  •  dearly  interdependent,  as  to  invoke  such 
n"uc^^  ^  ^®*     B^^  *t^3  is  not  one  of  that  class  of 

pleadings.  cases.      The   present   suit   was   wholly   inde- 

pendent of  the  attachment  suit  so  far  as  the  pleadings  were 
concerned.  It  was  conceded  in  this  case  that  the  levy  had 
been  made  and  the  stock  taken  thereunder.  There  was  no 
issue  between  the  Lagomarcino  Grupe  Company  and 
Gramas,  the  defendant  in  their-  action,  and  this  plaintiff 
was  not  concerned  about  the  pleadings  in  that  case,  nor 
could  he  be  in  any  way  bound  or  affected  thereby.  The 
cases  were  therefore  entirely  separate  and  distinct,  and 
the  trial  judge  in  this  case  could  not  take  judicial  notice 
of  a  statement  made  in  the  petition  in  the  attachment  suit. 
16  Cyc.  918  (c)  &  (d). 

An  original  misjoinder  of  parties  defendant  is  of  no 
Misjoinder  moment  uow,  bccause  after  the  amendment 
waiver  "P'  instituting  the  present  action,  all  defendants 
objection.  voluntarily  answered. 

The  court  instructed  that  the  plaintiff  would  be  en- 
titled to  exemplary  damages  if  it  was  found  that  the  levy 
was  made  willfully,  maliciously,    and   without   reasonable 
grounds  for  believing  that  the  goods  levied 
exemplary    *     upou  wcro  the  property  of  Albert  Gramas, 
liability  or,  if  it  was  found  that  the  holdinff  of  said 

therefor  on  '  ^ 

ISnd?"**^"**  goods  after  the  levy  was  willful  and  mali- 
cious. The  actual  damage  proven  was  small, 
and  the  verdict  shows  beyond  question  that  a  large  sum 
was  allowed  as  exemplary  damages.  The  appellants  con- 
tend that  such  damages  may  not  be  recovered  in  a  suit  on 
an  indemnifying  bond,  given  to  the  sheriff  or  other  officer 
who  makes  the  levy,  in  accordance  with  the  provisions  of 
sections  3991  and  3992  of  the  Code.  Section  3991  makes 
it  the  duty  of  an  officer  to  levy  on  any  personal  prop- 
erty on  which  the  plaintiff  directs  him  to  levy,  unless  he 
has  received  notice  in  writing  that  such  property  belongs  to 
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some  other  person.  It  further  says:  "Or,  if  after  the 
levy  he  receives  such  notice,  such  oflScer  may  release  the 
property  unless  a  bond  is  given  as  provided  in  the  next 
section;  but  the  officer  shall  be  protected  from  all  lia- 
bility by  reason  of  such  levy  until  he  receives  such  writ- 
ten notice/'  Section  3992  provides  that,  after  the  officer 
has  received  the  notice  referred  to  in  the  preceding  section, 
he  may  require  an  indemnifying  bond  from  the  plaintiff, 
and  that  such  bond  may  be  given  to  the  effect  that  the 
obligors  will  indemnify  the  officer  against  "the  damages 
which  he  may  sustain  in  consequence  of  the  seizure  or  sale 
of  the  property,  and  will  pay  to  any  claimant  thereof  the 
damages  he  may  sustain  in  consequence  of  the  seizure  or 
sale.  .  .  .  and  thereupon  the  officer  shall  proceed  to 
subject  the  property  to  the  execution,  and  shall  return  the 
indemnifying  bond  to  the  court  from  which  the  execution 
issued." 

It  will  be  noticed  that  the  bond  provided  for  is  to  be 
conditioned  to  indemnify  the  officer,  or  claimant  of  the  prop- 
erty, against  the  damages  which  he  may  sustain  in  conse- 
quence of  the  seizure  or  sale.  The  primary  object  of  the 
statute  is  to  compel  the  officer  to  levy  on  property  that  is 
poLQted  out  to  him  by  the  attaching  plaintiff,  and  to  pro- 
tect him  from  liability  for  so  doing.  Covins  v.  P  <&  O. 
Co,,  122  Iowa,  465;  Cheadle  &  Zangs  v.  Guittar,  68 
Iowa,  680.  And,  the  officer  being  compelled  to  make  a 
levy  and  to  hold  the  property  when  a  bond  has  been  given, 
it  is  self-evident  that  he  can  not  be  made  liable  for  ex- 
emplary damages  for  such  acts  alone.  If  such  damages 
may  be  recovered  from  him  at  all,  they  must  arise  from 
some  act  outside  of  the  line  of  his  duty  as  an  officer,  and 
for  such  act  the  attaching  plaintiff  would  not  be  liable 
unless  he  was  in  some  way  a  party  to  it.     13  Cyc.  114. 

If  the  officer  who  makes  the  levy  or  holds  the  property 
under  the  positive  requirements  of  sections  3991  and 
3992  can  not  be  held  liable  for  exemplary  damages,  it  must 
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logically  follow  that  section   3992    does   not  provide  for 
or    authorize    a   recovery   on   the   bond   for 
5.  Same.  anything    more    than    the    actual    damages 

which  have  been  suffered  in  consequence  of 
the  levy,  and  hence  when  full  compensation  is  made 
therefor,  there  is  no  further  liability  on  the  bond.  It  is 
also  manifest  that  a  claimant  of  the  property  can  have  no 
greater  rights  under  the  statute  in  question  than  the  officer. 
It  being  one  of  the  primary  objects  of  the  statute  to  pro- 
tect the  officer  against  the  actual  damage  sustained  by 
him,  we  think  it  must  follow  that  no  broader  protection  is 
given  to  the  claimant  of  the  property.  Exemplary  damages 
are  not  compensatory  in  the  ordinary  sense.  Such  dam- 
ages are  usually  given  as  a  punishment  to  the  oflfender,  for 
the  benefit  of  the  public,  and  to  prevent  similar  acts.  It  is 
a  general  rule  also  that  exemplary  damages  are  not  re- 
coverable on  an  indemnifying  bond  imless  expressly  so  pro- 
vided by  the  bond  or  by  statute.     13  Cyc.  116. 

If  the  claimant  of  attached  property  elects  to  bring  a 
suit  to  recover  damages  on  a  bond  of  indemnity  given  to 
the  officer,  he  can  only  recover  the  damages  provided  for 
in  the  bond  and  statute  authorizing  it.  And 
such  damages  are  generally  compensatory 
only  as  to  the  principal,  as  well  as  to  the  sureties.  North 
V.  Johnson,  58  Minn.  242  (59  N".  W.  1012) ;  McClendon 
17.  Wells,  20  S.  C.  514;  Spaids  v.  Barrett,  57  111.  289 
(11  Am.  Eep.  10) ;  DaTby  v.  Campbell,  26  111.  App.  502. 
The  construction  which  we  think  should  be  given  the  statute 
under  consideration  is  strengthened  by  the  provisions  of 
sections  3885  and  3887  of  the  Code,  which  provide  for  a 
bond  in  attachment  cases  and  designate  the  elements  of 
damage  that  may  be  recovered  thereon;  the  latter  section 
expressly  providing  that  exemplary  damages  are  recover- 
able when  malice  in  suing  out  the  writ  is  shown.  Ap- 
plying the  test  of  exclusion,  it  would  seem  to  leave  little 
doubt  as  to  the  limitation  imposed  by  section  3992.     Fur- 
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thermore,  there  is  no  evidence  in  the  record  which  would 
justify  a  finding  that  the  officer  acted  maliciously,  or  that 
he  in  any  way  exceeded  the  duty  imposed  upon  him  by 
the  law.  We  hold^  therefore,  that  the  court  was  in  error 
in  permitting  the  recovery  of  exemplary  damages. 

The  plaintiflF  intervened  in  the  attachment  suit,  and  se- 
cured a  release  of  the  property.  In  this  action  on  the  in- 
demnifying bond  he  claimed  and  was  allowed  the  at- 
torney's fees  charged  him  in  the  interven- 
''  eJJ'o'f'^r"  tion  proceedings.  He  was  not  entitled  there- 
to. In  actions  on  the  attachment  bond  at- 
torney's fees  may  be  recovered  under  certain  conditions, 
because  the  statute  (Code,  section  3887)  expressly  so  pro- 
vides. Except  for  the  authority  given  by  such  statute,  no 
recovery  of  attorney's  fees  could  be  had.  Vorse  v.  Phillips, 
37  Iowa,  428.  The  present  action  is  on  an  indemnifying 
bond  which  bears  no  relation  to  an  attachment  bond.  In 
actions  of  this  kind  no  attorney's  fee  is  directly  author- 
ized by  the  statute  to  either  the  officer  making  the  levy 
under  the  direction  of  the  attaching  creditor,  or  to  the 
claimant  of  the  property.  In  Cousins,  v.  Paxton  &  O. 
Co.,  122  Iowa,  465,  we  held  that  the  officer  might  re- 
cover such  fees  in  a  suit  on  his  indemnifying  bond,  because 
he  was  compelled  to  make  the  levy  if  directed  so  to  do  by 
the  plaintiff,  and  the  bond  was  furnished  to  him  for  the 
purpose  of  affording  him  full  indemnity;  that  he  had  no 
personal  interest  in  litigating  the  ownership  of  the  prop- 
erty levied  upon,  and  no  interest  in  such  litigation,  ex- 
cept to  protect  himself  and  his  bondsmen  where  he  had 
performed  the  duty  required  of  him  by  the  statute.  The 
officer  being  compelled  to  make  a  levy,  and  thereafter  to 
hold  the  property  when  an  indemnifying  bond  is  furnished, 
he  can  not  be  fully  indemnified  unless  he  be  permitted  to 
recover  the  money  paid  out  by  him  in  defending  such 
levy.  Code,  section  3992,  says,  in  effect,  that  the  bond  shall 
be  given  to  indemnify  the  officer.    But  the  provision  in  the 
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same  section  relating  to  the  claimant  of  the  property  is  not 
in  the  same  language.  It  provides  only  that  the  bond  shall 
be  conditioned  to  pay  the  claimant  of  the  property  the  dam- 
ages which  he  may  sustain.  This  language  is  substantially 
the  same  as  that  used  in  section  3885  of  the  Code,  which 
provides  for  a  bond  in  attachment  suits,  and  it  has  been 
the  holding  that  no  attorney's  fees  could  be  allowed  oil 
such  bonds  in  the  absence  of  a  statute  expressly  authorizing 
it.  We  think  it  was  the  intention  of  section  3992  to  give 
the  claimant  of  the  property  no  greater  rights  thereunder 
than  are  given  by  section  3885.  All  of  the  claimant's 
acts  are  voluntary.  He  may  or  may  not  attack  the  levy 
and  contest  the  ownership  of  the  property.  If  he  does  ' 
attack  it,  it  is  for  his  private  interest,  and  there  is  no  more 
reason  why  he  should  be  paid  attorney's  fees  in  the  ab- 
sence of  a  statute  so  directing  than  that  any  other  litigant 
should  be  permitted  to  recover  his  expense  of  that  kind. 
We  hold,  therefore,  that  the  claimant  of  property  is  not  en- 
titled to  recover  attorney's  fees  on  an  indemnifying  bond 
given  under  section  3992. 

Some  other  matters  are  discussed  by  appellants,  but 
in  our  judgment  they  are  not  of  sufficient  importance  to 
demand  farther  notice.  For  the  errors  indicated  the  judg- 
ment must  be  reversed. 


Daniel  Shea,  Appellant,  v.  The  Catholic   Society  of 
Webster  City,  Iowa,  Appellee. 

Conveyances:  mental  capacity:  undue  influence:  evidence.  A 
voluntary  convej'ance  of  property  by  one  mentally  competent  and 
without  undue  influence  will  not  be  disturbed  by  the  court.  In 
this  case  the  evidence  is  held  insufficient  to  show  either  a  lack 
of  mental  capacity  or  undue  influence. 

Appeal  from  Hamilton  District  Court. — ^Hon.  R.  M. 
Wright,  Judge.  ^ 
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Monday,  April,  11,  1910. 

Action  to  set  aside  a  deed  and  to  quiet  title  to  real 
estate.  The  bill  was  dismissed,  and  plaintiff  appeals. — 
Affirmed. 

D.  C.  Chase,  for  appellant. 

Wesley  Martin,  for  appellee. 

Weaver,  J. — Plaintiff  is  the  only  heir  of  James  Shea, 
deceased.  In  his  lifetime  James  Shea  was  the  owner  in 
fee  of  certain  residence  property  in  Webster  City.  He 
was  a  commimicant  of  the  Catholic  Church,  and  attended 
its  service  in  that  city.  On  January  25,  1902,  he  exe- 
cuted a  deed  for  said  property  to  the  defendant  above 
named,  and  delivered  it  to  the  priest  in  charge,  who  caused 
it  to  be  recorded.  In  May,  1905,  he  was  adjudged  insane 
by  the  commissioners  of  Hamilton  County,  and  placed 
under  the  care  and  custody  of  Father  O'Brien,  the  priest 
of  that  parish.  Later  he  was  cared  for  at  a  Catholic 
hospital  in  the  city  of  Dubuque,  where  he  died  in  the  year 
1907,  aged  about  seventy-five  years.  The  property  in  con- 
troversy was  the  largest  item  of  his  estate,  and  in  the 
fall  of  1904  he  made  a  will  leaving  all  his  property  to 
Father  O'Brien.  The  record  does  not  disclose  whether 
this  instrument  was  ever  probated.  It  is  the  claim  of 
plaintiff  that  at  the  date  of  the  will  James  Shea  was  of 
weak,  if  not  of  unsound,  mind,  and  that  he  was  very 
sick  and  supposed  to  be  about  to  die,  in  which  condition 
he  was  led  or  induced* to  make  the  conveyance  by  the  un- 
due influence  of  the  priest  who  attended  him  and  admin- 
istered to  his  spiritual  needs.  After  hearing  considerable 
evidence  on  both  sides,  the  trial  court  found  that  the  charge 
of  mental  incompetency  and  undue  influence  had  not  been 
sustained,  and  dismissed  the  bill. 
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TJpon  careful  consideration  of  the  record,  we  conclude 
that  the  finding  of  the  trial  court  should  not  be  disturbed. 
At  the  date  of  the  deed  James  Shea  was  only  about  seventy 
years  old,  an  age  by  no  means  so  great  as  in  itself  to  afford 
presumption  of  serious  failure  of  his  mental  powers*  Sev- 
eral witnesses  testify  to  some  lapse  in  his  mental  strength 
at  and  prior  to  the  date  of  making  the  deed,  but  none  of 
them  put  the  conclusion  very  strongly.  Reduced  as  near 
as  possible  to  a  single  expression,  the  evidence  on  part  of 
plaintiff  fairly  tends  to  show  some  weakness  or  childishness 
of  mind,  resulting  possibly  from  the  weakening  of  his  phys- 
ical powers  and  excess  in  the  use  of  intoxicants,  but  not 
such  a  failure  as  to  incapacitate  him  for  ordinary  business 
transactions.  Of  his  condition  at  the  very  time  and  place 
of  making  the  deed  none  who  were  present  give  evidence 
tending  to  show  lack  of  capacity  on  his  part.  The  notary 
who  prepared  the  conveyance  and  took  the  acknowledgment 
says  he  appeared  all  right,  and  talked  rationally.  The 
physician  who  attended  him  in  that  sickness  considered 
him  rational.  After  he  recovered  from  his  sickness,  he 
spoke  to  a  lawyer  friend,  telling  him  he  had  conveyed  the 
property  to  the  church,  asked  if  it  would  be  subject  to  taxa- 
tion, and  expressed  regret  that  the  gift  had  not  been  in  the 
form  of  money.  The  lawyer  discovered  no  sign  of  mental 
failure.  Altogether  we  think  there  is  a  decided  absence  of 
proof  of  mental  incompetency  at  the  time  in  question. 

Upon  the  charge  of  imdue  influence  the  lack  of  evi- 
dence is  even  more  apparent.  It  is  true  the  priest  was  in 
a  position  to  exercise  a  powerful  influence  over  the  grantor's 
mind,  and,  if  there  were  any  showing  that  he  abused  the 
confidence  reposed  in  him  to  induce  his  parishioner  to  make 
the  deed,  when,  if  left  free  to  act  for  himself,  it  would 
not  have  been  made,  we  should  not  hesitate  to  reverse.  But 
there  is  no  testimony  tending  to  show  request,  persuasion, 
or  command  on  the  part  of  the  priest,  and  all  his  acts 
so  far  as  revealed  in  the  record  were  entirely  consistent 
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with  the  simple  discharge  of  the  kind  offices  due  from  a 
clergyman  to  a  sick  member  of  his  flock.  So,  also,  if  we 
assume  that  the  burden  is  on  the  defendant  to  negative  the 
exercise  of  undue  influence,  we  are  of  the  opinion  that 
such  burden  is  fully  satisfied  by  the  affirmative  showing 
made  by  the  witnesses  having  personal  knowledge  of  the 
circumstances  attending  the  execution  and  delivery  of 
the  deed.  That  the  deceased  should  have  made  the  church 
the  beneficiary  of  his  bounty  is  not  altogether  strange.  It 
incidentally  appears  that  his  wife  had  separated  from  him 
some  years  before.  His  son  had  left  home  when  seventeen 
years  old,  and,  while  returning  occasionally  to  visit  his 
father,  the  tie  between  them  naturally  was  not  of  the 
strongest,  and  the  church  in  whose  faith  he  was  bor?i  doubt- 
less came  to  seem  the  only  home  he  had  left,  and  its  minis- 
tering servants  his  nearest  friends. 

The  law  will  not  justify  us  in  interfering  with  his 
voluntary  dispositions  of  his  property,  and  the  decree  of 
the  district  court  must  be  affirmed. 


E.  V.  TuTTLE,  Appellee,  v.  Fred  Bunting  and  Thomas 
OcHAMPAUGH,  Appellants. 

Intoxicating  liquors:  nuisance:  abandonment  of  business:  in- 
junction. Where  the  defendant  in  a  suit  to  enjoin  a  liquor  nui- 
sance disposes  of  the  property  used  in  connection  with  the  busi- 
ness, and  quits  the  businicss  pending  the  trial,  there  is  no  occa- 
sion for  the  issuance  of  an  injunction,  pfoviding  the  court  is 
satisfied  that  the  defendant  is  acting  in  good  faith  in  abandoning 
the  business;  but  if  the  evidence  of  defendant's  good  faith  is 
not  satisfactorily  established  the  court  is  justified  in  issuing  the 
injunction  notwithstanding  the  claim  of  abandonment.  In  the  in- 
stant case  issuance  of  an  injunction  was  proper. 

Appeal  from  Carroll  District  Court. — Hon.  F.  M.  Powers, 

Judge. 
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Monday,  April  11,  1910. 

Action  to  enjoin  an  alleged  liquor  nuisance.  From 
a  decree  for  plaintiff,  defendants  appeal. — Affirmed. 

L.  H.  Salinger,  for  appellants. 

M.  8.  Odle,  for  appellee. 

Deemeb,  C.  J. — This  is  an  ordinary  action  to  enjoin 
the  defendants  from  maintaining  an  alleged  liquor  nui- 
sance in  a  certain  building  in  the  town  of  Lanesboro  in 
Carroll  County.  Defendant  Bunting  pleaded  that  at  the 
time  of  filing  his  answer  he  did  not  own  the  premises  in 
which  the  saloon  had  been  conducted;  that  he  had  parted 
with  his  interest  therein  January  14,  1909.  Defendant 
Ochampaugh  pleaded  that  he  had  been  a  barkeeper  for  his 
codefendant  prior  to  July  1,  1908,  but  that  on  that  day 
he  quit  the  business  and  had  not  been  engaged  in  selling 
liquor  on  the  premises  or  at  any  other  place.  Each  also 
filed  the  following  pleading: 

That  if  is  now,  and  has  been  ever  since  the  severing 
by  each  of  'their  connection  with  tie  traffic  in  said  liq- 
uors, their  intention,  held  in  good  faith,  not  to  re-engage 
in  said  traffic  in  any  manner  whatsoever  in  this  judicial 
district  or  in  the  state  of  Iowa,  and  it  is  intended  by  this 
clause  and  by  this  plea  to  plead  an  abatement  of  all  mat- 
ters which  the  complainant  has  asked  to  be  relieved 
against.  With  the  purpose  of  giving  to  the  complainant 
herein  all  relief  and  all  advantage  he  could  have,  should 
a  decree  of  permanent  injunction  issue  herein,  these  de- 
fendants do  now  by  this  paper  consent  that,  though  no 
such  decree  shall  issue,  judgment  shall  be  entered  against 
them  not  only  for  the  costs  that  have  accrued  to  this  time 
in  the  cause,  but  for  all  costs  which  could  properly  accrue, 
should  a  permanent  decree  issue,  including  the  fee  for 
complainant's  attorney;  said  judgment  to  be  entered  upon 
computation  of  the  clerk  by  the  direction  of  the  court 
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On  this  pleading  they  asked  that  no  decree  be  entered 
against  them  and  no  judgment  save  for  costs  tendered 
as  above.  The  case,  upon  these  issues,  was  tried  to  the 
court  upon  an  agreed  statement  of  facts  made  by  and  be- 
tween the  parties  and  duly  filed  of  record  in  the  case. 
In  this  it  was  stipulated  and  agreed : 

It  is  stipulated  and  agreed  by  and  between  the  par- 
ties hereto:  That  the  cause  shall  be  submitted  to  the 
court  upon  the  following  agreed  statement  of  facts;  the 
plaintiff  being  represented  in  this  agreement  by  his  at- 
torney, M.  S.  Odle,  and  the  defendants  being  represented 
by  their  attorneys,  B.  I.  Salinger  and  L.  H.  Salinger. 
That  the  defendant  Fred  Bunting  was  at  the  time  of  the 
commencement  of  this  action  engaged  in  the  sale  of  intoxi- 
cating liquors  upon  the  following  described  premises,  to 
wit,  lot  1,  block  13,  in  the  town  of  Lanesboro,  Carroll 
County,  Iowa,  and  that  the  said  Fred  Bunting  was  the 
owner  of  the  above-described  premises.  That  Thomas 
Ochampaugh  was  a  clerk  and  bartender  for  the  said  Fred 
Bunting  and  engaged  in  the  sale  of  intoxicating  liquors  in 
said  building.  That,  to  wit,  on  May  4,  1908,  a  hearing 
was  had  against  the  said  defendants  Fred  Bunting  and 
Thos.  Ochampaugh  and  finding  made  that  the  said  de- 
fendants had  been  engaged  at  the  time  of  the  commence- 
ment of  this  action  in  the  illegal  sale  of  intoxicating  liq- 
uors on  said  premises,  and  a  temporary  injunction  issued 
against  the  said  defendants,  which  is  still  in  full  force  and 
effect.  That  on  July  28,  1908,  a  hearing  was  had  against 
the  said  defendants  for  contempt  of  court  for  violating 
the  injunction,  which  was  issued  against  them  on  May  4, 
1908,  and  a  finding  made  that  the  defendants  had  vio- 
lated said  injunction  by  the  illegal  sale  of  intoxicating  liq- 
uors within  this  judicial  district.  That  on  or  about  July 
1,  1908,  the  defendant  Ochampaugh  ceased  to  be  engaged 
in  the  sale  of  intoxicating  liquors  for  the  said  defendant 
Fred  Bunting  on  said  described  premises,  or  elsewhere 
in  any  way  within  this  judicial  district.  That  on  or 
about  the  14th  day  of  January,  1909,  the  defendant  Fred 
Bunting  sold  his  interest  in  the  said  liquor  business,  and 
also  in  the  said  premises,  and  ceased  operating  a  saloon 
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and  being  engaged  in  the  sale  of  intoxicating  liquors  or 
owning  or  maintaining  premises  used  in  any  way  in  said 
traflSc.  That  the  said  sale  was  to  -a  party  who  has  since, 
and  is  now,  conducting  a  saloon  and  a  place  for  the  sale 
of  intoxicating  liquors  on  the  above  described  premises; 
but  no  complaint  has  been  made  in  any  form  that  the 
successor's  sales  are  illegal.  It  is  also  stipulated  that  both 
defendants  are  credible  witnesses,  and  that  the  cause  shall 
be  submitted  and  decided  as  though  they  had  testified 
that  they  had,  at  the  time  of  the  hearing,  and  when  quit- 
ting the  business,  and  now  have,  a  good-faith  intention 
not  to  re-engage  in  the  liquor  traffic  in  Iowa,  nor  to  own 
or  maintain  premises  in  Iowa  for  said  traffic 

The  hearing  resulted  in  a  decree  of  permanent  injunc- 
tion which  not  only  enjoined  the  defendants  from  the  fur- 
ther sale  of  liquors  upon  the  premises,  but  also  at  any  other 
place  within  the  judicial  district.  It  also  enjoined  all  per- 
sons from  the  illegal  sale  of  liquors  within  the  building 
in  question,  and  Bunting  was  specially  enjoined  from  per- 
mitting the  unlawful  sale  of  liquors  within  the  building. 

It  w.as  further  ordered  that: 

The  sheriff  of  Carroll  Coimty,  Iowa,  abate  said  nui- 
sance, and  the  said  sheriff  is  hereby  ordered  and  directed  to 
abate  said  nuisance  by  seizing  and  destroying  the  liquor 
therein  and  by  removing  from  the  buildings  described 
herein  all  furniture,  fixtures,  vessels,  and  all  movable  prop- 
erty used  in  or  about  said  premises  in  carrying  on  said 
unlawful  business,  and  selling  the  same  in  the  manner 
provided  by  law  and  by  securely  closing  said  buildings  and 
keeping  the  same  securely  closed  for  the  period  of  one  year 
unless  sooner  released  as  by  law  provided,  and  it  is  ordered 
by  the  court  that  the  abatement  bond  be  and  is  hereby  fixed 
at  $1,000 — ordered  reduced  to  $700. 

Judgment  was  also  recovered  against  the  defendants 
for  costs  and  attorney's  fees,  which  were  made  a  lien 
upon  the  property. 

Defendants  complain  of  the  decree  of  permanent  in- 
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junction  and  dso  of  the  order  for  the  abatement  of  the 
nuisance.  Reliance  is  placed  upon:  ,Bedley  v.  Oreiner, 
117  Iowa,  680;  Patterson  v.  Nicol,  115  Iowa,  284;  Drumr 
mond  V.  Drug  Co.,  133  Iowa,  266;  Sharp  v.  Arnold,  108 
Iowa,  203;  and  other  like  cases  in  support  of  the  appeal. 
On  the  other  hand,  appellee  relies  upon  Half  man  v.  Spreen, 
75  Iowa,  309 ;  Judges  v.  Eribs,  71  Iowa,  183 ;  Banner  v. 
Hotz,  74  Iowa,  391;  Donnelly  v.  Smith,  128  Iowa,  257; 
Drummond  v.  Drug  Co.,  133  Iowa,  266.  The  distinction 
between  these  cases  is  that,  in  one  class,  the  trial  court 
was  of  opinion  that  defendants  had,  in  good  faith,  gone  out 
of  the  business,  and  did  not  intend  to  again  re-engage 
in  it  at  the  place  in  question  or  at  any  other  place; 
while,  in  the  other  class,  although  the  defendants  had  ceased 
the  business  and  professed  reformation,  the  brief  time 
elapsing  after  the  reformation  and*  before  trial  or  other 
circumstances  disclosed  were  deemed  insufficient  proof  of 
such  repentance  as  to  secure  defendants  immunity  from 
an  injunctional  order.  The  question,  after  all,  is  largely 
one  of  good  faitL  In  other  words,  if  defendants  have, 
in  good  faith,  parted  with  the  property,  have  quit  the 
unlawful  business,  and  do  not  expect  or  intend  to  engage 
in  the  business  of  selling  liquor  unlawfully,  there  is  no 
occasion  for  the  issuance  of  the  injunction.  If,  on  the 
other  hand,  there  be  doubt  as  to  the  defendants'  good 
faith  or  a  question  about  their  repentance,  the  order  will 
issue  to  assist  in  removing  the  temptation  to  return  to  old 
habits.  The  stipulation  upon  which  the  case  was  tried  is 
peculiar.  It  does  not  say  that  defendants  had  in  good  faith 
quit  the  business,  but  that  they  would  testify  that  they  had. 
As  against  this,  it  appears  that,  after  a  temporary  writ  of 
injunction  had  run  against  them,  they  failed  to  observe  its 
provisions,  but  sold  liquor  at  the  place  in  question  in  vio- 
lation, not  only  of  the  law,  but  of  the  order  of  court.  Thus 
they  displayed  their  contempt  for  the  order  of  the  court  and 
their  disposition  to  disregard  its  decrees.     If,  after  being 
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specifically  enjoined,  they  still  continued  the  unlawful 
sale  of  liquors,  is  there  any  reason  to  believe  that  their  oath 
will  bo  sacredly  kept,  even  if  when  testifying  they  intended 
to  observe  these  provisions?  The  trial  court  was  justified 
in  issuing  the  decree  which  was  entered  of  record. 

We  may  say,  in  closing,  that  it  is  quite  an  exceptional 
ease  which  will  justify  us  in  disregarding  the  order  of  the 
trial  court  in  such  a  case.  Had  the  injunction  been  de- 
nied and  the  appeal  had  been  taken  by  plaintiff,  a  different 
question  would  arise.  In  but  one  case  has  the  trial  court 
been  reversed  because  it  issued  an  injunction  after  the  de- 
fendants had  quit  the  business.  That  was  Sharp  v.  Arnold, 
108  Iowa,  203.  It  appeared  from  the  record  in  that  case, 
however,  that  the  nuisance  had  been  abated,  and  that  de- 
fendants had  ceased  to  sell  liquors  before  the  action  was 
commenced.  In  Patterson  v.  Nicol,  115  Iowa,  283,  it  is 
expressly  held,  under  such  a  state  of  facts  as  is  here  shown, 
that  the  matter  of  issuing  the  injunction  is  discretionary 
with  the  trial  court.  If  that  be  the  true  rule,  and  we 
think  it  is,  then,  as  no  abuse  of  discretion  is  shown  in 
this  case,  the  order  should  be  affirmed. 

A  significant  thing  in  this  case  is  that,  although  Bunt- 
ing claims  to  have  sold  the  building,  it  is  still  being  used 
as  a  saloon. 

Xo  error  appears,  and  the  judgment  and  decree  must 
be,  and  it  is,  affirmed. 


Charles  P.  Duetzmann,  Appellant,  v.  Mbs.  M.  Kuntze. 

Real  property:  contract  of  purchase:  rescission:  waiver.  A 
I  purchaser  of  real  property  seeking  to  rescind  the  contract  on  the 
ground  of  false  representations  must  do  so  within  a  reasonable 
time;  and,  where,  as  in  this  case,  plaintiff  made  payments  upon 
a  contract  some  time  after  learning  of  the  false  representations, 
and  continued  to  use  the  property  without  intimation  of  dissat- 


Digitized  by 


Google 


April   1910]  DUETZMANN     V.     KUNTZE.  159 

isfaction  and  with  full  knowledge  of  the  false  statements  for  a 
period  of  several  months,  the  right  to  rescind  was  waived. 

Municipal  corporations:    streets:  abandonment:  estoppel.    Where 

2  a  town  was  incorporated  several  years  after  the  construction  of 
a  building  extending  several  feet  into  the  street  as  platted,  and 
for  a  period  of  thirty  years  thereafter  made  no  objections  to 
such  occupancy  of  the  street,  but  improved  the  street  during  that 
time  with  reference  to  the  building  as  being  located  upon  the  lot 
line,  it  will  be  presumed  to  have  accepted  the  street  as  extending 
only  to  the  building,  or  to  have  abandoned  the  portion  occupied, 
and  is  estopped  from  thereafter  asserting  title  to  the  same. 

Conveyances:    covenants:    fulfillment.     The  covenant  of  a  ven- 

3  dor  to  convey  by  good  and  sufficient  warranty  deed  is  satisfied 
by  a  conveyance  of  such  title,  although  it  may  have  been  ac- 
quired by  long  possession  coupled  with  abandonment  by  the  public. 

Real  property:    rescission  of  contract:    necessary  parties.     The 

4  town  in  this  case  was  not  a  necessary  party  to  the  suit  to  rescind 
the  contract,  although  the  action  involves  a  determination  of 
vrhether  the  vendor  by  long  possession  and  abandonment  by  the 
town  had  acquired  title  to  that  part  of  the  property  conveyed 
which  was  originally  in  the  street;  as  that  question  is  determin- 
able without  prejudice  to  the  rights  of  the  town. 

• 

Appeal  from  Mills  District  Court. — Hon.  W.  R.  Green, 

Judge. 

Monday,  April  11,   1910. 

The  parties  hereto  entered  into  a  contract,  by  the 
terms  of  which  plaintiff  undertook  to  pay  defendant  $3,200 
for  the  "west  seventy  feet  of  lots  415  to  419,  inclusive, 
and  the  W.  l/^  of  the  N.  1/2  of  lot  414  in  Hastings, 
Iowa,"  on  which  there  was  a  hotel  with  furniture,  fix- 
tures, bedding,  utensils,  and  supplies,  as  follows:  $900 
in  cash  and  $50  every  three  months  until  paid  for.  "RTiere- 
upon  defendant  undertook  to  convey  the  same  to  him.  He 
took  possession  November  1,  1905,  and  conducted  the 
hotel  until  September  5,  1908,  when  this  action  to  re- 
sciad  the  contract  was  begun.  As  grounds  therefor,  he 
allied  that  the  execution   of  the  contract   was   procured 
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by  fraud,  in  that:  (1)  Defendant  falsely  represented  the 
hotel  building  to  be  on  the  said  lots^  whereas  it  extended 
at  least  seven  feet  in  Tarkio  street,  and  (2)  that  she 
falsely  represented  said  building  to  be  new  and  of  sound 
material,  whereas  it  was  an  old  and  decayed  building, 
moved  on  the  lots,  somewhat  repaired,  with  an  addition 
thereto.  He  had  paid,  at  different  times,  $1,899,  and 
expended  in  improvements,  consisting  of  a  cave,  addi- 
tion to  bam,  a  squabbery,  sidewalk,  fence,  and  the  like, 
the  sum  of  $655.50,  and  prayed  that  the  contract  be  can- 
celled, and  that  he  have  judgment  for  these  amounts,  and 
that  the  same  be  established  as  a  lien  on  the  property. 
The  defendant  denied  the  allegations  with  respect  to  fraud, 
and  averred  that  a  hotel  had  stood  where  the  one  now 
does  since  1872,  and  that  the  west  line  thereof  had  always 
been  treated  as  the  street  line,  and  that  the  town  of  Hast- 
ings, as  well  as  plaintiff,  were  estopped  from  denying  the 
ownership  thereof.  She  further  averred  that  plaintiff 
had  continued  in  the  possession  and  use  of*  the  property 
long  after  ascertaining  the  location  of  the  building  and 
ita  condition  when  purchased,  and  was  estopped  by  rea- 
son thereof  from  now  asking  that  the  contract  be  rescinded. 
The  petition  was  dismissed,  and  plaintiff  appeals. — Af- 
firmed. 

W.  E.  Mitchell,  for  appellant. 

Oenung  &  Oenung,  for  appellee. 

Ladd,  J. — The  Foster  House  was  erected  at  Hast- 
ings, Iowa,  in  1872.  The  defendant  became  the  owner 
of  it  in  1893,  and  it  burned  down  July  3,  1903.  There- 
upon she  bought  an  old  two-story  building,  with  one  side 
open  when  detached  from  another,  and  moved  it  on  the 
foundation  of  the  burned  house.  It  was  repaired,  addi- 
tions constructed,  and  a  new  roof  put  on,  and  the  struc- 
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ture,  when  completed,  denominated  "Hotel  De  Rudolph/' 
Defendant   had    expected   her    son-in-law    to    conduct    the 
house,  but,  as  he  departed  for  Germany,  she  did  so,  but 
in  the  fall  of  1905  advertised  it  for  sale  in  an  Omaha 
paper  as  a  "good  sixteen-room  hotel,  close  to  depot;  nearly 
new;  junction  point;   cause  for  sale  sickness;   this   is   a 
map."     The  plaintiff,  then  at  Butte,  Neb.,  responded  to 
this  advertisement,  and  the  defendant,  among  other  things, 
wrote:    "This  is   a  new  building,   although   I  have  been 
here  fifteen  years.     A   few  years   ago  it  burned   down. 
Then  my  brother-in-law  begged  me  to  rebuild,  as  he  knew 
there  was  money  here.     I  did  build,  but  he  left  for  Ger- 
many before  I  had  it  all  built  and  done  so  that  it  was 
left  for  me  alone  to  run,  but  I  have  the  rheumatism  so 
tad  at  times  I  can  hardly  walk  or  creep.     This*  is  why 
I  want  to  sell  and  go  to  a  warmer  climate."     The  plain- 
tiff examined  the  property  in  detail,  entering  every  room, 
^<?tober  18,  1905,  and  the  outcome  was  the  purchase  there- 
*•     At  that  time,  according  to  his  story,  she  represented 
tfl^t  the  hotel  was  newly  constructed  of  the  best  material 
(te   year  before  and  had  been  occupied  since  April  pre- 
yious  and  represented  the  west  side  of  the  building  to  be 
on    the  lot  line.     On  the  other  hand,   defendant  testified 
tbat   in  speaking  to  him  she  referred  to  a  room  as  being 
i^  the  new  part  of  the  hotel,  told  him  the  cost  of  that 
part,   and   denied  having  said  the  house  was  on   the  lot 
^^e,  but,   instead,   remarked   that   it  was  where   the   old 
house    stood,    and  .her    daughter,    who   had    showed    him 
through   the   building,    testified    to   having   referred   to    a 
room  as  in  the  old  part  of  the  hotel,  and  confirmed  her 
mother's  testimony  to  having  mentioned   a  room  to  him 
as  being  in  the  new  part    All  of  this  was  denied  by  plain- 
tiff.   Other  evidence  was  to  the  effect  that  the  character 
of  the  building  was  readily  observable.     Plaintiff  further 
testified  that,  during  the  first  winter,  the  foundation  where 
the  old  and  new  parts  joined  split  in  the  middle  and  made 
Vol.  147  Ia.— ii. 
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an  opening  two  inches  wide,  that  after  that  winter  the 
doors  would  not  open  and  close  freely  because  of  the  old 
part  sagging,  that  in  1907  or  1908  the  chairs  began  to 
break  in  the  floor,  that  in  the  spring  of  that  year  he  dis- 
covered the  joists  were  decayed,  and  that  the  west  wall 
was  not  plumb.  From  a  survey  it  was  ascertained  that 
the  building  extended  in  Tarkio  street  seven  feet  Plain- 
tiff admits  that  Young  pointed  out  the  line  in  1906  or 
1907.  So  that  on  his  own  testimony  it  must  be  found 
that  he  was  aware  of  the  condition  of  the  building  as 
early  as  March,  1908,  and,  if  a  man  of  ordinary  observa- 
tion and  judgment,  it  must  have  been  known  to  him  much 
earlier.  The  evidence  of  others,  when  considered  in  con- 
nection with  his  own,  leaves  no  doubt  but  that  he  was 
aware  that  the  hotel  extended  into  the  street  as  early 
as  1906.  And  yet,  with  such  knowledge,  he  continued 
in  its  occupation,  keeping  incubators  in  the  parlor  a  part 
of  the  time,  and  hatching  chickens  therein,  and  enjoying 
the  use  of  the  premises  until  September,  1908,  when  this 
action  was  begun.  His  conduct  so  strongly  confirms  the 
contention  of  defendant  that  he  bought  with  knowledge 
that  we  ought  not  to  interfere  with  the  finding  of  the 
trial  court. 

Ruing  his  bargain,  he  -first  offered  to  yield  the  prop- 
erty to  defendant  upon  payment  of  $500,  and,  failing  in 
this,  instituted  this  action  to  rescind.     Even  if  there  were 
^^  misrepresentations    as    alleged,    the    plaintiff 

^nf:^con.  y^^LQ  required  to  elect  either  to  execute  or  re- 
J2Jd5!iSi:  scind  the  contract  at  the  time  of  discovering 
waiver.  ^j^^  wrong  or  within  a  reasonable  time  there- 

after. Moore  v.  Howe,  115  Iowa,  62.  What  is  a  reason- 
able time  necessarily  depends  on  circumstances.  Here 
plaintiff  paid  $100  on  the  contract,  April  30,  1908,  long 
after  he  must  have  ascertained  the  condition  of  the  build- 
ing, and,  though  defendant  lived  within  a  few  rods  from 
the  hotel,  gave  no  intimation  of  any  dissatisfaction  on  his 
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part  until  more  than  five  months  after  full  knowledge  had 
been  acquired.  Continued  use  of  the  hotel  and  enjoy- 
ment of  its  patronage  for  this  period,  in  connection  with 
the  payment  mentioned,  waived  any  right  he  may  have 
had  to  rescind.     Moore  v.  Howe,  supra. 

Moreover,  the  title  to  the  portion  of  the  platted  street 
occupied  by  the  hotel  was  conclusively  shown  to  be  in  the 
plaintiff.     The  foundation  was  of  brick,   and   the  hotels 
had   rested  thereon  since   1872,   five  or  six 
coEPOEATiom:    years  prior  to  the  incorporation  of  the  town 
2j«dwiineiit:    of  Hastiugs.     TJpon  incorporation,  the  town 
interposed  no  objection  to  the  occupation  of 
the  portion  of  the  street,   and   as,    in   improving  it,    the 
hotel  was  treated  as  being  on  the  street  line  for  nearly 
thirty   years,   it  must  be   assumed   to   have   accepted   the 
street  as  extending  to  the  hotel  or  to  have  abandoned  the 
portion    occupied   thereby.      See    Burroughs   v.    Cherokee, 
134  Iowa,  429.     Other  lot  owners  improved  to  the  same 
line,   and  after  thirty-six  years  of  occupancy  by  defend- 
ant and  her  grantors  without  objection  on  the  part  of  the 
town,  and,  as  we  think,  without  thought  of  it  being  other 
than  the  true  line,  it  is  now  estopped  from  asserting  title 
thereto.    Johnson  v.  City  of  Burlington,  95  Iowa,  197. 

It  is  said,  however,  that  plaintiff  was  not  bound  to 
take  land  in  Tarkio  avenue.     As  pointed  out,  it  was  no 
longer  therein,  and,  if  he  did  not  buy  it,  he  acquired  the 
tract  described  in  the  contract  and  can  not 
TOvcnants:         complaiu  of  getting  more  than  he  bargained 
for.     If  that  in  the  street  was  pointed  out 
as  a  portion  of  the  tract  described  in  the  contract,  there 
was  no  failure  of  title.     That  instrument   contained   no 
covenant  on  defendant's  part  save  that  upon  full  payment 
she  would  convey  by  good  and  sufficient  warranty  deed. 
Surely  this  exacted  no  more  than  that  she  convey  tide, 
even  though  it  may  have  been  acquired  through  long  pos- 
session coupled  with  abandonment  by  the  public. 


Digitized  by 


Google 


164  Gbaham    v.    MoE^inney.  [147  Iowa 

But  appellant  contends  that  this  issue  might  not  be 

decided  without  the  town  of  Hastings  being  made  a  party. 

That  it  might  have  been  a  proper  party  may  be  conceded; 

but,  as  the  court  might  decide  the  issue  with- 

e«ty:  rescis-      out   prejudice   to    the    parties    and    as    any 

sion  of  con- 

fract:  a'rties"  eights  the  town  of  Hastings  might  have, 
would  not  be  prejudiced  thereby,  it  was  not 
a  necessary  and  indispensable  party  to  the  action.  Section 
3466,  Code;  Tod  v.  Crisman,  123  Iowa,  700.  The  motion 
to  strike  this  defense  was  not  ruled  on  in  the  district 
court,  and  for  this  reason  is  not  considered. 
The  decree  is  affirmed. 


Jahe  Graham,  Appellant,  v.  J.  A.  MoKinney,  Adminis- 
trator of  the  Estate  of  John  Cunningham,  Deceased, 
et  al. 

Estates  of  decedents:    claims  :  implied  contract  for  compensation  : 

1  EVIDENCE.  In  proceedings  for  the  establishment  of  a  claim  against 
an  administrator  on  an  implied  contract  to  compensate  the  claim- 
ant, the  facts  impl3ring  the  agreement  must  be  so  well  established 
as  to  leave  no  room  for  conjecture,  and  when  so  established 
the  law  implies  a  promise  to  pay  the  reasonable  value  thereof; 
and  the  burden  of  proving  that  the  claim  is  unpaid  is  not  upon 
the  claimant.  In  this  case  the  claimant  sought  to  establish  a 
claim'  for  care,  board  and  lodging  of  the  decedent,  and  the  evi- 
dence is  held  to  negative  the  administrators  contention  that  de- 
cedent had  merely  taken  meals  at  claimant's  house,  without  con- 
templation on  the  part  of  either  that  he  should  pay  therefor 

Same:    evidence:    transactions   with   a  decedent.     In   an   action 

2  against  an  administrator  for  board,  lodging  and  care  furnished 
decedent,  the  inquiries  of  claimant  as  to  whether  decedent  roomed 
and  boarded  elsewhere  and  whether  others  rendered  him  similar 
service  during  his  illness,  were  not  objectionable,  under  the  statute 
prohibiting  a  party  from  testifying  to  personal  transactions  with 
a  decedent;  but  an  inquiry  as  to  what  amount  of  board  or  care 
decedent  required  related  to  a  personal  transaction  with  him  to 
which  the  plaintiff  was  not  competent  to  testify. 
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Appeal  from  Polk  District  Court. — ^Hon.  Jessb  A.  Muxeb, 

Judge. 

Monday^  Apbil  11,  1910. 

A  oiAiM  "on  account  of  board,  lodging,  mending, 
and  keep,  rendered  and  furnished  to  said  decedent  at  his 
special  instance  and  request"  was  filed  by  Jane  Graham 
with  the  administrator  of  the  estate  of  John  Cunningham, 
deceased.  Upon  trial,  at  the  conclusion  of  the  evidence 
introduced  by  claimant,  the  court  on  motion  directed  the 
jury  to  return  a  verdict  for  the  administrator,  which  was 
done,  and  judgment  entered  thereon.  The'  claimant  ap- 
peals.— Reversed. 

Gillespie  &  Bannister,  for  appellant. 

Mills  &  Perry  for  appellee  McKinney. 

John  McLennan  and  J.  M.  Oraham,  for  appellees 
McGuire   and   Cunningham. 

Ladd,  J. — The  claimant  kept  a  boarding  and  rooming 
house  at  326  East  Fifth  street  in  Des  Moines.  The  evi- 
dence that  deceased,  who  was  not  related  to  her,  had  oc- 
cupied a  room  therein  and  boarded  with  her  for  three 
or  four  years  prior  to  his  death  on  November  17,  1907, 
was  uncontradicted.  Cummings  testified  that  deceased 
had  roomed  there  three  and  one-half  years,  and  that  for 
six  months  of  this  time  he  ate  supp^  with  him  at  claim- 
ant's table.  Mrs.  Priest  testified  that  he  had  boarded  and 
roomed  there  three  years,  and  her  testimony  was  corrobo- 
rated by  that  of  the  other  witnesses. 

I.  The  suggestion  of  appellee  that  the  proof  was  that 
he  had  merely  been  seen  at  the  place  or  at  the  table  in  a 
few  instances  or  at  certain  times  is  not  borne  out  by  the 
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record.     Moreover,  the  record  disclosed  that  he  was  fre- 
quently in  ill  health,  and  that  claimant  cared 
decedents:        for  him.     Having  furnished  him  board  and 

claims:  *^  .  .        *  . 

implied  a  room   and  rendered  services  in  hia  care, 

contract  for  ^  ' 

evScnc?^**"*  ^^®  ^^^  implied  a  promise  on  his  part  that 
he  would  pay  the  reasonable  value  thereof. 
Such  value  was  shown,  and  a  witness  testified  to  a  con- 
versation in  1906,  and  another  in  1907,  wherein  deceased 
was  said  to  have  admitted  that  he  had  not  paid  claimant 
for  his  board  and  room,  but  expected  to  see  that  she  was 
taken  care  of.  Nevertheless,  a  verdict  was  directed  for 
the  administrator.  In  such  a  case  the  facts  justifying  the 
implication  of  an  agreement  to  pay  must  be  well  estab- 
lished and  nothing  left  to  conjecture.  Bartholomew  v, 
Adams,  143  Iowa,  354.  This  requirement  was  met,  and, 
as  the  statute  (section  3340,  Code)  expressly  declares 
that  '^the  burden  of  proving  that  a  claim  is  tlnpaid  shall 
not  be  placed  upon  a  party  filing  a  claim  against  the  es- 
tate,''  a  case  was  made  for  the  jury. 

11.     Claimant^  in  the  course  of  her  examination,  was 
asked,  in  substance,  (1)  whether  he  had  roomed  and  board- 
ed elsewhere  than  at  her  house;  (2)  what  amount  of  board 
or    care    of    him    was    required;    and    (3) 

evidence:  whether  any  person  other  than  herself  had 

transactions 

j»th  a  rendered  him  any  services  during  his  illness. 

Objection  to  each  of  these  inquiries  was  in- 
terposed on  the  ground  that  the  witness  was  incompetent, 
under  section  4604  of  the  Code,  prohibiting  her  from 
being  "examined  as  a  witness  in  regard  to  any  personal 
transaction  or  communication  between'^  herself  and  de- 
ceased. Objection  to  the  first  and  third  inquiries  should 
have  been  overruled.  Neither  called  for  a  personal  trans- 
action, though,  had  answers  been  in  the  negative,  it  might 
have  been  inferred  that  he  roomed  and  boarded,  if  at  all, 
at  plaintiffs  house,  and  that  she  might  have  cared  for  him 
when   sick.     McElhermey   v.    Hendricks,   82    Iowa,    667: 
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Campbell  v.  Collins,  133  Iowa,  152.  In  the  last  case, 
we  said  the  statute  was  not  designed  to  exclude  testimony 
not  itself  obnoxious  to  its  prohibition,  from  which  infer- 
ence of  what  was  done  between  the  parties  might  be  drawn. 
The  objection  to  the  second  inquiry  was  rightly  sustained. 
The  witness  knew  of  the  amount  of  care  exacted  from 
deceased  only  from  personal  transactions  with  him,  and 
the  question  called  for  her  conclusion  with  reference 
thereto. 

Other  questions  raised  will  not  be  likely  to  arise  on 
another  trial. 

Because  of  the  errors  pointed  out,  the  judgment  is 
reversed. 


Chasles  S.  Blacxett,  Francis  H.  Blaokett,  Eliza- 
beth W.  TuTHFLL,  Louisa  A.  Mathis,  William  L. 
Blackett  and  Martha  C.  Blackett,  Appellants,  v. 
S.  B.  ZiEOLER,  Executor  of  the  Estate  of  Elizabeth 
W.  Lewis. 

Appeal:    briefs:  sPECnaCATiON  of  erbors :  review.    Although  a  form- 

1  al  assignment  of  errors  on  appeal  is  no  longer  essential,  still  the 
appellant's  brief  should  indicate  clearly  the  errors  he  desires  to 
have  reviewed;  and  while  it  is  desirable  that  tlfe  Supreme  Court 
rule  relating  to  brief  making  should  be  observed,  failure  to  do 
so  is  not  jurisdictional,  and  the  court  is  not  required  to  decline 
to  pass  upon  asserted  errors,  even  though  the  brief  does  not  com- 
ply with  the  rule. 

Pleadings:    demurrer:    amendment:    motion  to  strike.     Where  a 

2  demurrer  to  a  petition  was  sustained  and  the  defendant  moved 
to  strike  an  amended  petition  on  the  ground  that  it  did  not  ob- 
viate the  ruling  on  the  demurrer,  the  court  if  convinced  that  a 
mistake  was  made  in  sustaining  the  demurrer  could  set  aside 
the  order  and  overrule  the  same,  and  the  real  question  thus  pre- 
sented by  the  motion  was  the  sufficiency  of  the  petition  with  the 
amendment. 

Tniats:    limitation  of  actions.    Ordinarily  the  denial  by  a  trustee 

3  of  the  rights  of  fhe  cestui  que  trust,  so  that  his  possession  be- 
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comes  adverse,  will  set  the  statute  of  limitations  in  operation; 
and  a  transferee  of  the  trust  property  becomes  a  trustee  by  con- 
struction of  law,  so  that  the  statute  of  limitations  begins  to  run 
from  the  time  of  transfer,  or  as  soon  as  the  cestui  que  trust  has 
knowledge  thereof. 

Same:    remainders.    Where  property  is  left  to  one  in  trust  for  life, 

4  upon  his  death  to  become  the  property  of  his  heirs,  and  during 
the  life  estate  the  trustee  transfers  the  property,  the  remainder- 
man, in  the  absence  of  other  circumstances,  may  assume  that  it 
is  held  by  the  transferee  subject  to  his  claim,  and  the  statute  of 
limitations  will  not  commence  to  run  against  an  action  by  him 
to  preserve  the  trust  until  the  life  estate  is  terminated. 

Same:    former  adjudication:   pleadings.    In  this  action  to  preserve 

5  and  enfoi-ce  a  trust  alleged  to  have  been  created  by  the  testator 
in  favor  of  one  of  his  children,  the  remainder  to  plaintiffs,  his 
heirs,  the  petition  alleged  that  the  executor  conveyed  certain  real 
estate  at  a  sum  less  than  its  value  to  his  wife,  one  of  the  tes- 
tator's heirs,  with  knowledge  of  the  wife  as  to  its  actual  value 
and  of  the  trust  impressed  upon  the  property;  that  subsequently 
the  executor  turned  over  to  his  wife  a  portion  of  the  trust  fund; 
that  the  executor  died  and  upon  administration  of  his  estate  the 
remaining  trust  funds  were  turned  over  to  his  wife,  but  this  was 
not  alleged  to  have  been  done  in  settlement  of  the  trust  fund, 
nor  was  the  discharge  of  the  executor  as  trustee  alleged,  nor  that 
the  distribution  was  ordered  or  approved,  although  it  was  alleged 
that  the  plaintiffs  were  represented  in  the  probate  proceedings  in 
a  perfunctory  way  by  a  guardian  ad  litem.  Plaintiffs  ask  that  the 
trust  fund  be  turned  over  to  a  trustee.  Held,  that  the  petition  was 
not  demurrable  on  the  ground  that  the  matters  alleged  had  been 
adjudicated  in  the  probate  proceedings. 

Same.    In  the  absence  of  allegations  to  that  effect  it  will  not  be  pre- 

6  sumed  that  the  wife  intended  to  hold  the  property  in  opposition 
to  the  terms  of  the  trust  and  adversely  to  the  plaintiff;  and  her 
holding  with  knowledge,  as  alleged,  was  not  such  a  repudiation 
of  the  trust  as  would  start  the  running  of  the  statute  of  limita- 
tions against  the  plaintiff,  so  that  the  petition  did  not  show  on 
its  face  that  the  action  was  barred,  thus  rendering  it  subject  to 
demurrer. 

Appeal  from  Fayette  District  Court, — ^Hon,  L.  E.   Feit 
Lows,  Judge. 

Monday,  April  11,  1910. 
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William  Blackett  died  testate  October  6,  1879.  His 
will  was  admitted  to  probate  December  1st  of  the  same 
year.  It  left  all  his  property  to  bis  wife  during  her  life, 
and  directed  that  both  real  and  personal  property  be  con- 
verted into  money  by  the  executors  of  his  estate,  "and 
divided  into  three  equal  parts  among  my  three  children, 
as  follows,  to  wit:  One  share  to  my  son  H.  S.  Blackett 
of  Lawler,  Chickasaw  County,  Iowa,  and  one  share  to 
my  daughter  Elizabeth  W.  Lewis  of  Clermont,  Iowa,  the 
remaining  one-third  to  be  invested  by  said  executors  in 
first  mortgages  on  farm  property  at  the  highest  legal  rate 
of  interest  that  can  be  obtained,  and  the  net  amount  of 
proceeds  to  be  paid  to  my  son  James  P.  Blackett  of  Cler- 
mont, Iowa,  during  the  term  of  his  natural  life,  and  after 
his  death  the  said  share  to  be  the  property  of  the  natural 
heirs  of  the  said  James  P,  Blackett  according  to  the 
legal  course  of  descent  and  inheritance."  W.  C.  Lewis, 
the  husband  of  one  of  the  beneficiaries,  and  H.  S.  Blackett 
were  named  as  executors.  The  petition  alleged  that  plain- 
tiffs were  the  children  of  James  P.  Blackett,  and,  in  sub- 
stance, that  the  entire  fund  held  by  the  executor  in  trust 
for  the  benefit  of  said  James  and  children  had  been  trans- 
ferred to  Elizabeth  W.  Lewis  by  the  executor,  and  prayed 
that  she  account  therefor.  Thereafter  Mrs.  Lewis  died, 
and  S.  B.  Ziegler,  the  executor  of  her  estate,  was  substi- 
tuted as  ^efendant^  A  demurrer  to  the  petition  was  sus- 
tained, and  plaintiffs  granted  leave  to  plead  over.  They 
filed  an  amendment  thereto  withdrawing  all  of  it  after  the 
first  paragraph  and  alleging  other  matters  differently.  A 
motion  to  strike  this  was  sustained.  The  plaintiffs  elected 
to  stand  on  the  ruling,  and  the  petition  as  amended  was 
dismissed.     They  appeal. — Reversed. 

C.  S.  Blackett,  Preston  <6  Fletcher,  and  W.  C.  Lewis, 
for  appellants. 
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8.  B.   Ztegler,  W.  J.  Ainsworth,   and    Clements  A 
Estey,  for  appellee. 

Ladd,   J. — ^I.     Appellee   challenges  the   propriety   of 

considering  this  appeal,  for  that,  as  is  argued,  no  errors 

for  reversal  are  assigned.    The  formal  assignment  of  errors 

is  no  longer  essential;  but  in  the  preparation 

'  briefs:"  of  his  brief  the  appellant  is  still  required 

specificatiofi  ,  _  _ 

of  errors:         to  indicate  to  this  court  in  an  understand- 


able way  the  errors  in  the  rulings  of  the 
trial  court  which  he  seeks  to  have  reviewed.  Cooper  v. 
City  of  Oelwein,  145  Iowa,  181.  It  is  desirable,  as  a  mat- 
ter of  convenience,  that  the  order  prescribed  in  rule  64 
shall  be  adhered  to  in  brief  making;  but  this  is  not  juris- 
dictional, and  the  court  ought  not  to  decline  to  pass  on 
errors  asserted  even  though,  as  in  this  case,  the  brief  does 
not  proceed  in  the  orderly  way  suggested  by  that  rule. 

Four  errors  are  assigned,  and  authorities  said  to  lay 
down  certain  principles  are  cited,  and,  even  though  the 
argument  is  meager  and  indicative  of  slight  attention  hav- 
ing been  bestowed  on  the  important  questions  involved, 
this  is  not  ground  for  declining  to  review  the  rulings 
complained  of. 

II.     After  a  demurrer  to  the  petition  as  first  amended 
had  been  sustained,  a  second  amendment  thereto  was  filed, 
and  on  motion  was  stricken  from  the  record.     This  is  said 
to  have  been   erroneous   on   three  grounds: 
demurrer:'         (1)  Becauso  the  last  'amendment  added  Au- 
motion  to  '      gusta  B.  Blackctt  as  a  party  plaintiff;   (2) 
for  that  it  was  a  substitute  for  all  former 
pleadings   and  corrections   of  statements   of  fact   pleaded 
before  and  was  not  vulnerable  to  demurrer  because  barred 
by  the  statute  of  limitations  or  to  the  plea  of  res  adjudir 
cata;  and  (3)  that  the  court  in  sustaining  the  demurrer 
was  in  error  and  should  have  corrected  the  ruling  by  over- 
ruling the  motion  to  strike.     The  brief  contitius  little,  if 
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anything,  more  than  a  bare  statement  of  these  proposi- 
tions; but  the  points  raised  are  apparent  upon  tbe  reading 
of  the  pleading.  Taking  the  assignments  of  error  up 
together,  it  is  to  be  said  that,  had  the  court  become  con- 
vinced of  a  mistake  in  sustaining  the  demurrer,  the  order 
doing  so  might  have  been  set  aside  and  it  overruled.  Jertr 
him  V.  Shields,  36  Iowa,  526.  So  too,  if  because  of  the 
allegations  of  new  matter  in  the  second  amendment,  mate- 
rial corrections  in  the  former  pleading  were  made,  or  im- 
portant defects  cured,  and  thereby  the  ground  or  grounds 
on  which  the  demurrer  was  sustained  obviated,  the  motion 
to  strike  should  have  been  overruled.  But  if  the  demurrer 
was  rightly  sustained,  and  the  ruling  was  not  obviated 
by  allegations  in  the  last  amendment  to  the  petition,  the 
order  striking  such  amendment  was  rightly  entered. 
Wapello  State  Savings  Bank  v.  Colton,  143  Iowa,  359; 
Express  Co.  v.  Des  Moines  National  Bank,  146  Iowa,  448. 
The  result  is  that  if  the  petition  as  amended  stated  a  good 
cause  of  action,  the  court  erred  in  striking  the  amendment 
which  withdrew  all  the  allegations  of  the  petition  save 
those  with  respect  to  testator's  death  and  the  admission 
of  his  will  to  probate,  and  therefore  the  sufficiency  of  the 
petition  with  the  amendment  alone  need  be  considered. 

III.     The  other  assignment  of  error  is  "that,  under 

the  terms  of  the  William  Blackett  will,  an  express  trust 

was  created  which  could  not  be  matured  during  the  life 

estate  by  either  trustee   or  remainderman.^' 

*  Hmitation  Ouc-third  of  the  testator's  estate,   after  be- 

of  tctions. 

ing  reduced  to  money,  was  to  be  invested 
in  real  estate  mortgages  by  the  executors,  and  the  net 
income  paid  to  James  P.  Blackett  during  life,  and  upon 
his  death  the  share  to  be  the  property  of  his  natural  heirs 
"according  to  legal  course  of  descent  and  inheritance." 
Manifestly,  this  created  an  express  trust  under  which  the 
executor,  as  trustee,  was  required  to  deal  with  the  property 
impartially  as  between  the  life  tenant  and  the  remainder^ 
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man.  While  the  trust  so  created  subsisted,  the  statute  of 
limitations  might  not  have  been  invoked  as  a  bar  to  suit 
for  its  enforcement  by  the  cestui  que  trust*  Ordinarily, 
upon  denial  of  the  right  of  the  cestui  que  trust  by  the 
trustee,  so  that  his  possession  of  the  trust  estate  may  be 
said  to  have  become  adverse  to  any  claim  of  the  cestui  que 
trust,  lapse  of  time  may  be  interposed  by  way  of  a  plea 
in  bar.  These  rules  have  been  of  universal  application 
at  least  since  Marquis  of  Cholmondeley  v.  Lord  Clinton, 

1  Jac,  &  W.  1,  and  Kane  v.  Bloodgood,  7  Johns.  Ch. 
(N.  Y.)  90  (11  Am.  Dec.  417),  and  were  applied  by 
this  court  in  Wihon  v.  Oreen,  49  Iowa,  251.  Moreover, 
property,  whether  real  or  personal,  which  is  impressed 
with  or  subject  to  such  trust,  when  transferred  or  con- 
veyed by  the  trustee,  not  in  the  course  of  executing  the 
trust,  to  a  mere  volunteer  or  purchaser  for  value  with  no- 
tice, is  not  relieved  therefrom  but  continues,  and  such 
volunteer  or  purchaser  acquires  and  holds  the  property 
subject  to  the  same  trust  which  previously  impressed  the 
property  and  becomes  the  trustee  for  the  original  bene- 
ficiary. "Equity  impresses  the  trust  upon  the  property 
in  the  hands  of  the  transferee  or  purchaser,  compels  him 
to  perform  the  trust  if  it  be  active,  and  to  hold  the  prop- 
erty subject  to  the  trust,  and  renders  him  liable  to  all 
the  remedies  which  may  be  proper  for  enforcing  the  right 
of  the  beneficiary."  3  Pom.  Eq.,  section  1048.  Such 
transferee  or  purchaser  is  trustee  by  construction  of  law, 
and,  of  course,  the  statute  of  limitations  ordinarily  would 
begin  to  run  from  the  time  of  the  transfer,  or  as  soon 
thereafter  as  the  cestui  que  trust  were  advised  of  the  fact. 
Neal  V.  Bleckley,  51  S.  C.  506  (29  S.  E.  249);  Johnson 
V.  Prairie,  91  N.  C  160.  But  this  can  only  be  so  where 
the  cestui  que  trust  is  not  prevented  from  suing  by  disa- 
bility or  not  being  entitled  to  possession.     Parker  v.  Hall, 

2  Head   (Tenn.)    641;  Duckett  v.  National  Mechanics* 
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Bank,  86  Md.  400  (38  AH  983,  39  L.  R  A.  84,  63  Am. 
St  Rep.  513);  McCoy  v.  Poor,  56,Md.  197. 

The  principle  is  well  stated  in  Wood  on  Limitations, 
section  208: 

When  the  legal  title  of  property  is  vested  in  a  trus- 
tee who  can  sue  for  it,  and  fails  to  do  so  within  the  statu- 
tory period,  an  infant  cestui  who  has  only  an  equitable 
interest  will  also  be  barred;  (a)  but  the  rule  is  otherwise 
when  the  legal  title  is  vested  in  the  infant,  or  cast  upon 
him  by  operation  of  law.  The  rule  only  applies  in  cases 
where  the  trustee  might  have  brought  an  action,  but  neg- 
lected to  do  so.  If  he  has  estopped  himself  from  suing 
by  a  sale  of  the  property,  thus  uniting  with  the  purchaser 
in  a  breach  of  his  trust,  the  wrong  is  to  the  beneficiaries, 
not  to  him,  and,  while  he  can  not  sue,  the  beneficiaries, 
if  under  any  disability,  are  not  affected  by  the  statute. 
And  if  the  cestui  trust  was  ignorant  of  the  sale,  and  the 
purchaser  knew  of  the  trust,  the  cestui  que  trust  will  not 
be  barred.  .  .  .  The  rule  is  that  a  person  who  pur- 
chases of  a  trustee  the  whole  or  part  of  the  trust  prop- 
erty, bona  fide,  and  without  notice  or  knowledge  of  the 
trust,  will  acquire  a  good  title  as  against  the  cestui  que 
trust;  but  a  person  who  purchases  trust  property  with 
notice  of  the  trust  holds  the  title  as  trustee,  and  stands 
in  the  place  of  his  grantor,  and  is  chargeable  with  the 
trust. 

In  Perry  on  Trusts,  section  860,  the  author,  after 
observing  that  the  transferee  of  an  express  trust  is  not  a 
trustee  save  by  construction  of  law  until  so  decreed,  and 
that,  upon  denial  of  the  trust,  an  adverse  holding,  if  con- 
tinued for  the  statutory  period,  will  bar  recovery  by  the 
cestui  que  trust,  adds:  "But,  in  these  cases,  the  rights 
of  the  cestui  que  trust  can  not  be  barred  until  his  rights 
fall  into  possession.  If,  therefore,  the  cestui  que  trust 
holds  only  in  remainder  or  reversion,  the  statute  will  not 
begin  to  run  until  his  right  to  the  possession  falls  in  by 
the  determination   of  the   particular   estate.      So,    if  the 


Digitized  by 


Google 


174  Blackett  v.  Ziegleb.  [147  Iowa- 

cestui  que  trust  is  under  disability,  the  statute  will  not 
begin  to  run  until  the  disability  is  removed." 

The  principle  with  reference  to  remaindermen  was 
recognized  in  McCoy  v.  Poor,  56  Md.  197;  but  there  the 
estate  in  remainder  was  coupled  with  a  present  interest, 
4.  Same:  ^^^  ^^^  ^^^^  rcasou  the  actiou  was  held  to 

remaindert.  |^  barred.  In  Marrajf  v.  Quigley,  119 
Iowa,  6,  the  remainder  had  vested;  but  in  Westcott  v. 
Meeker,  144  Iowa,  311,  involving  real  estate,  the  life  tenant 
executed  a  deed  purporting  to  convey  the  entire  estate. 
The  grantees  had  been  in  possession  thereunder  claiming 
absolute  ownership  for  about  thirty-five  years,  and  the  court 
held  that  such  possession  was  not  adverse  to  the  heirs  of 
the  life  tenant,  who  died  in  1906,  on  the  theory  that  no 
one  could  say  until  the  death  of  the  life  tenant  who  his 
heirs  would  be.  In  this  respect,  the  remainder  was  de- 
clared to  have  been  contingent,  and,  as  it  had  not  vested 
until  the  death  of  the  life  tenant,  the  remaindermen  until 
then  had  no  right  in  possession  or  expectancy  which  might 
be  asserted  to  the  realty.  Possibly  cases  may  arise  where 
the  assertion  of  title  to  property  acquired  from  a  trustee 
of  an  express  trust  is  so  direct  and  hostile  as  to  challenge 
action  on  peril  of  loss  through  the  running  of  the  statute; 
but,  in  the  absence  of  anything  other  than  the  transfer 
of  the  property  and  the  continued  possession  of  the  trus- 
tee, the  remainderman  may  assume  that  it  is  held  subject 
to  his  claim  to  and  right  therein,  and,  under  these  cir- 
cumstances, the  statute  of  limitations  will  not  begin  to 
run  until  the  life  estate  has  terminated. 

Here  the  action  is  not  for  \he  recovery  of  the  prop- 
erty, but  the  relief  sought  is  preservation  of  the  estate  and 
the  execution  of  the  trust  according  to  the  terms  of  the 
will.  True,  the  interest  of  the  plaintiff  is  contingent  upon 
surviving  the  life  tenant;  but  in  this  respect  somewhat 
like  the  inchoate  right  of  dower,  and  for  like  reasons, 
an  action  is  maintainable  to  protect  the  same.     Buzick 
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V.  BuzicTe,  44  Iowa,  259;  Atwood  v.  Arnold,  23  R.  L 
609  (51  AtL  216) ;  Clifford  v.  Kampfe,  147  N.  Y.  385 
(42  K  E.  1) ;  Chantland  v.  Sherman,  148  Iowa,  352. 

rV,     Keverting  now  to  the  petition,  we  find  that  it 
alleges  the  admission  to  probate  of  the  will  of  William 
Blackett  deceased,   in  December,    1879.     The  will  is   at- 
5.  Same:  for-         tachcd  thereto,  from  which  it  appears  that 
SSonf^"***'       the  deceased  divided  his  property  in  three 
pieadingi.  equal    shares,    leaving    one-third    to    H.    S. 

Blackett,  one-third  to  his  daughter,  Elizabeth  W.  Lewis, 
and  the  remaining  one-third  "to  be  invested  by  said  execu- 
tors in  first  mortgages  on  farm  property  at  the  highest 
legal  rate  of  interest  that  can  be  obtained  and  the  net 
amount  of  proceeds  to  be  paid  to  my  son,  James  P.  Black- 
ett of  Clermont,  Iowa,  during  the  term  of  his  natural 
life,  and  after  his  death  the  said  share  to  be  the  property 
of  the  natural  heirs  of  said  James  P.  Blackett  according 
to  the  legal  course  of  descent  and  inheritance."  The 
amendment  to  the  petition  alleged  that  plaintiffs  are  the 
children  and  wife  of  said  James  P.  Blackett;  that  by  the 
terms  of  said  will  one-third  of  the  estate  was  directed  to 
be  diverted  into  a  trust  fund  by  the  executor  and  there- 
after to  be  by  him  applied  as  above  stated;  that  W.  C. 
Lewis,  husband  of  Elizabeth  Lewis,  was  appointed  execu- 
tor of  the  estate  of  William  Blackett  in  December,  1879, 
and  took  possession  of  all  the  property  of  the  estate,  being 
personal  property  of  the  value  of  $8,620,  and  real  estate 
of  the  value  of  $15,000,  of  which  property  $7,875  was 
held  by  him  as  trustee  under  the  will  as  stated;  that  on 
July  21,  1887,  the  said  executor  conveyed  to  his  wife, 
Elizabeth  W.  Lewis,  certain  real  estate  for  the  considera- 
tion of  $1,864,  but  of  the  actual  value  of  $;12,000,  the 
grantee  knowing  the  value  thereof  and  of  the  trust  im- 
pressed thereon;  that  about  August  15th,  of  the  same 
year,  the  executor  turned  over  to  Mrs.  Lewis  the  sum  of 
$1,338  of  the  trust  fund  referred  to;  that  this  sum  re- 
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mained  in  the  possession  and  control  of  Mrs.  Lewis  until 
her  death,  she  knowing  the  character  of  said  fund;  that 
said  executor  transferred  other  real  property  for  the  con- 
sideration of  $4,400,  but  of  the  actual  value  of  $5,000; 
that  at  the  time  of  said  executor's  death,  November  20, 
1888,  the  sum  of  $2,868  belonging  to  the  trust  fund  re- 
mained in  his  possession;  that  H.  S.  Blackett,  one  of  the 
heirs  and  legatees  under  the  will,  assigned  all  of  his  in- 
terest in  the  estate  to  the  executor  in  satisfaction  of  his 
indebtedness  to  the  estate;  that  on  July  21,  1887,  Mrs. 
Lewis  was  owner  of  one-half  of  the  property  conveyed  to 
her,  and  the  remaining  one-half  was  a  part  of  the  trust 
fund;  that  plaintiffs  are  damaged  by  reason  of  said  trans- 
fer in  the  sum  of  $4,568 ;  that  on  May  20,  1890,  the  e^ 
tate  of  the  executor,  W.  C.  Lewis,  was  administered  upon, 
and  "all  of  the  property  of  said  estate,  in  which  was  in- 
cluded and  intermingled  the  sum  of  about  $2,868  of  the 
trust  fund  aforesaid,  was  at  the  distribution  of  the  said 
estate  turned  over  to  Elizabeth  W.  Lewis,  heir  and  lega- 
tee thereof,  and  remained  in  her  possession  and  control 
up  to  the  time  of  her  demise,  but  the  sum  was  turned 
over  to  her  and  received  by  her  with  full  knowledge  of 
such  trust;"  that  S.  B.  Zeigler,  executor  of  her  estate, 
has  in  his  possession  and  control  $8,775,  which  is  the 
trust  fund  here  created,  by  and  under  the  terms  of  the 
last  will  of  William  Blackett,  and  the  estate  of  Mrs.  Lewis 
is  ready  for  distribution,  and  plaintiffs  ask  that  the  prop- 
erty belonging  to  said  trust  be  set  aside  and  the  trust 
preserved;  that  James  P.  Blackett,  the  life  tenant  under 
said  trust,  is  still  alive,  and,  though  plaintiffs  are  not 
entitled  to  the  possession  of  the  trust  fund,  ask  that  the 
property  of  the  trust  be  preserved  for  their  benefit;  that 
plaintiffs  have  no  plain,  speedy,  and  adequate  remedy  at 
law,  and  they  pray  that  the  said  executor  "be  ordered  to 
turn  over  the  said  trust  fund  with  interest  thereon  to  such 
suitable  person  as  trustee  of  said  fund  as  the  court  may 
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direct;  and  that  he  be  directed  not  to  distribute  same  as 
belonging  to  the  estate  of  Mrs.  Lewis  and  for  general  equit- 
able relief." 

The  motion  to  strike  was  based  on  two  grounds: 
(1)  That  allegations  of  a  previous  amendment,  filed  in 
response  to  a  motion  for  more  specific  statement,  were 
omitted  from  the  last  amendment^  and  other  facts  omit- 
ted to  avoid  their  legal  effect,  and  attempts  to  state  a  new 
cause  of  action;  and  (2)  that  any  change  therein  does 
not  obviate  the  ruling  on  the  demurrer  to  the  petition. 
Taking  up  these  grounds  in  the  order  mentioned,  it  is 
enough  to  say  that  the  allegations  of  the  amendment  in 
response  to  the  ruling  on  the  motion  for  specific  statement 
are  included.  Nor  do  we  think  omissions  of  matters  in 
the  original  petition  may  be  said  to  have  been  made  with 
the  view  merely  of  avoiding  their  legal  effect.  True,  the 
so-called  "trust  fund"  is  more  specifically  described  in 
the  original  petition  by  alleging  that  upon  distribution  of 
the  estate  the  executor  turned  over  to  Mrs.  Lewis  the  one- 
third  thereof  assigned  to  her  by  the  testator's  widow,  one- 
third  of  the  remaining  two  thirds  as  her  share,  another 
one-third  of  said  two-thirds  derived  from  H.  S.  Blackett 
in  satisfaction  of  the  claim  of  the  estate  against  him, 
and  that  the  last  one-third  of  said  two-thirds  was  off- 
set against  a  judgment  which  he  had  obtained  against 
James  P.  Blackett  and  delivered  to  her;  so  that,  in  the 
words  of  the  petition,  "the  executor  thereof  turned  over 
to  the  defendant,  and  the  defendant  received  as  her  abso- 
lute property,  the  entire  proceeds  of  the  estate." 

Clearly  enough,  if  the  share  of  H.  S.  Blackett,  hav- 
ing been  transferred  to  the  executor  in  satisfaction  of  an 
indebtedness  owing  the  estate,  should  have  been  distributed 
according  to  the  terms  of  the  will  and  the  interest  of 
the  heirs  to  be  of  James  P.  Blackett,  it  could  not  be  ap- 
propriated to  the  satisfaction  of  the  judgment  of  the  exec- 
utor against  the  life  tenant.     Regardless  of  whether  the 

Vol.  147  Ia. — 12. 
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interest  of  the  life  tenant  was  thereby  extinguished,  that 
of  the  said  heirs  could  not  be  thus  appropriated  to  the 
discharge  of  the  judgment  against  him.  In  so  far,  then, 
as  they  are  concerned,  a  part  of  the  estate  was  allied  to 
have  been  transferred  without  authority  of  law  to  Mr& 
Lewis.  This  is  not  alleged  to  have  been  done  in  settle- 
ment of  the  trust  fund,  the  care  of  which  devolved  on 
the  executor  as  trustee;  nor  does  the  petition  allege  the 
discharge  of  the  executor  as  such.  Neither  the  report  of 
the  executor  nor  the  notice  thereof  was  set  outw  Indeed, 
it  was  not  averred  there  was  either,  or  that  the  distribu- 
tion was  ordered  or  approved  by  the  court,  though  plain- 
tiffs alleged  that  they  were  not  represented  in  the  final 
distribution,  save  in  a  perfunctory  way,  by  a  guardian 
ad  litem  appointed  by  the  court 

Even  if  it  were  to  be  inferred  from  this  that  some 
notice  was  served  authorizing  such  action  of  the  court, 
such  inference  ought  not  go  to  the  extent  of  presuming 
that  it  was  of  a  particular  report  or  application,  praying 
that  the  executor  be  permitted  to  violate  the  terms  of  a- 
trust  when  even  the  existence  of  such  a  report  or  appli- 
cation has  not  been  averred.  As  the  distribution  said  to 
have  been  made  was  not  such  as  any  court  when  advised 
would  have  made,  it  is  not  to  be  presumed  that  it  was 
by  virtue  of  judicial  order  or  approval.  In  the  orderly 
course  of  procedure,  the  executor's  account  must  have  been ' 
settled,  and  the  portions  of  the  estate  not  held  in  trust 
distributed,  and  the  executor  continued  as  trustee  of  the 
trust  fund  for  the  benefit  of  the  cestuis  que  trustent  In- 
stead, as  alleged  in  the  original  petition,  he  transferred 
this  to  Mrs.  Lewis  as  her  absolute  property,  and  she  re- 
ceived it  as  such.  As  she  also  took  under  the  will,  she 
must  have  been  aware  of  its  contents,  and  therefore  of  the 
fact  that  one-third  of  the  amount  received  by  her  was 
impressed  with  a  trust  in  favor  of  the  heirs  of  James  P. 
Blackett  upon  his  death.    The  last  amendment,  then,  omit- 
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ted  nothing  done  nnder  official  sanction  of  the  court  which 
would  avoid  the  previous  ruling.  But  several  conclusions 
of  fact  were  omitted^  such  as  that  Mrs.  Lewis  received 
the  property  from  the  executor  as  in  her  own  right,  and, 
though  the  property  said  to  be  held  in  trust  is  designated, 
its  derivation  is  not  so  particularly  described.  The  amend- 
ment in  these  respects  is  not  open  to  exception,  for  the 
very  object  in  filing  it  was  to  obviate  the  legal  conclusion 
announced  in  the  ruling  on  the  demurrer.  The  correct- 
ness of  the  ruling  on  the  second  ground  of  the  motion 
depends  on  whether  the  petition  as  amended  is  vulnerable 
to  the  demurrer  interposed  to  the  petition.  It  was  in  three 
paragraphs:  (1)  That  the  action  was  barred  by  the  stat- 
ute of  limitations;  (2)  that  the  matters  set  up  had  been 
adjudicated  in  the  probate  court;  and  (3)  that  the  facts 
stated  did  not  entitle  the  plaintiffs  to  the  relief  demanded. 
Enough  has  been  said  to  dispose  of  the  second  of  these. 
The  amended  petition  contains  nothing  indicating  that 
Mrs.  Lewis  received  or  claimed  the  trust  fund  as  her 
own.  The  allegations  as  seen  are  that  she  received  $1,338 
thereof  knowing  that  it  belonged  to  the  trust 
fund  and  retained  it  until  her  death  as  she 
did  $2,868  thereof  mingled  with  other  funds.  In  the 
absence  of  allegation  to  that  effect,  it  is  not  to  be  pre- 
sumed that  she  intended  to  hold  this  property  for  other 
purposes  than  in  compliance  with  the  provisions  of  the 
will  and  for  the  benefit  of  those  entitled  thereto.  The 
executor,  doubtless  in  transferring  the  property  as  alleged, 
violated  his  duties  as  trustee;  but  merely  receiving  the 
funds  with  knowledge  of  their  character  and  retaining 
them  as  alleged  was  not  a  repudiation  of  the  trust  im- 
pressed thereon  in  favor  of  those  who  might  take  the  re- 
mainder upon  the  death  of  the  life  tenant,  and  which 
Mrs.  Lewis  thereby  impliedly  undertook  to  execute,  and 
for  this  reason  the  statute  of  limitations  does  not  appear 
from  the  face  of  the  amended  petition  to  have  begun  to 
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run.  To  start  the  statute  in  such  a  case,  there  must  have 
been  some  claim  adverse  to  the  interest  of  the  remainder- 
men  as  such,  and  not  merely  possession  of  the  prop^ty. — 
Reversed. 


George  M.  Eoss,  Appellant,  v.  Dowden  Manufaotubing 

Company. 

Judgments:    former  adjudication:    conclusiveness.     All  issues  of 

1  fact  or  law  which  are  or  might  have  been  adjudicated  in  a 
former  suit  between  the  same  parties  are  concluded  by  the  judg- 
ment therein;  but  a  former  adjudication  does  not  affect  after 
acquired  rights  or  claims  which  the  parties  had  no  opportunity 
to  litigate. 

Same:    patents:  license  to  use  same:  liability  for  royalties.    A 

2  final  adjudication  declaring  a  patent  invalid  relieves  a  licensee 
from  liability  for  royalties  claimed  after  he  repudiated  the  license, 
and  prior  to  the  adjudication;  but  so  long  as  the  licensee  recog- 
nizes the  right  to  use  the  patent  and  acts  thereunder,  he  is  liable 
for  royalties  accruing  under  his  contract  with  the  patentee  there- 
for. 

Same:    failure  of  consideration.    An  invalid  patent  creates  no  right 

3  in  favor  of  the  patentee  against  one  who  in  no  manner  recog- 
nizes its  validity  or  a  license  to  use  it,  and  will  not  furnish  any 
protection  to  a  licensee  thereunder,  and  hence  there  is  a  failure 
of  the  consideration  for  a  contract  to  pay  royalties. 

Appeal  from  Jasper  District  Court. — ^Hon.   W.   H.   Mo- 
Henby,  Judge. 

Thursday,  November  18,  1909. 

Rehearing  Denied,  Tuesday,  April  12,  1910. 

Suit  on  an  oral  contract  to  recover  certain  payments 
alleged  to  be  due  as  royalties  on  a  patented  device  to  be 
attached  to  a  potato  digger,  called  an  "auxiliary  rear  con- 
veyor."    The  case  was  tried  to  the  court  without  a  jury, 
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and  judgment  was  rendered  for  the  defendant.     The  plain- 
tiff appfeals. — Affirmed. 

Dunshee  &  Haines  and  W.  B.  Lane,  for  appellaat. 

William  B.  Brown,  for  appellee. 

Shebwin,  J. — The  plaintiff  alleges:  That  he  devised 
a  rear  conveyor  to  be  attached  to  the  Dowden  potato  dig- 
gers, and  orally  agreed  to  permit  the  Dowden  Manufactur- 
ing Company  to  use  his  model  of  said  rear  conveyor  in 
manufacturing  the  same;  that  in  consideration  therefor 
it  was  agreed  that  said  manufacturing  company  should 
make  rear  conveyors  of  said  type,  and  pay  the  plaintiff 
seventy-five  cents  for  each  rear  conveyor  it  made  and  sold; 
that  the  manufacturing  company  accepted  said  model,  and 
thereafter  made  rear  conveyors  of  said  type,  and  voluntarily 
paid  the  plaintiff  for  each  one  made  and  sold  during  1900, 
1901,  and  1902,  and  that  plaintiff  obtained  a  judgment 
against  the  defendant  for  the  conveyors  made  from  March 
1,  1903,  to  March  1,  1904,  and  that  the  defendant  paid 
said  judgment,  and  that  said  judgment  is  a  conclusive 
adjudication  of  the  present  action.  In  its  answer  the 
defendant  denies  the  contract  alleged  in  the  petition,  de- 
nies that  the  use  of  the  model  was  a  part  of  the  considera- 
tion for  the  contract  it  did  make,  and  denies  that  the 
fonner  suit  involved  only  a  contract  for  the  use  of  said 
model,  or  that  said  judgment  operated  as  an  adjudication 
of  the  case  at  bar.  The  defendant  affirmatively  alleges: 
That,  when  the  plaintiff  constructed  said  model,  both  par- 
ties supposed  his  device  was  new  and  embodied  invention ; 
that  thereafter  the  plaintiff  applied  for  and  received  a 
patent  thereon;  that,  after  said  patent  was  issued  to  the 
pkintiff,  both  parties  believing  said  patent  to  be  valid, 
and  that  said  device  embodied  invention,  agreed  that  the 
defendant  should   make   rear  conveyors   of  eaid   patented 
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device  under  the  protection  of  said  patent;  and  that  the 
defendant  should  pay  the  plaintiff  seventy-five  cents  for 
each  rear  conveyor  it  thereafter  made  and  sold.  The  de- 
fendant further  alleged:  That  shortly  prior  to  April  1, 
1904,  it  expressly  repudiated  said  contract  and  notified 
Eoss  of  its  intention  not  to  be  bound  longer  thereby  and 
not  to  pay  him  any  farther  royalty,  because  said  patented 
device  did  not  embody  invention ;  tiiat  thereafter,  with  full 
knowledge  of  the  facts  of  the  defendant's  repudiation  of 
said  contract,  the  plaintiff  on  June  7,  1904,  sued  the  de- 
fendant in  the  federal  court  as  an  infringer  of  said  patent, 
and  in  his  complaint  prayed  that  the  defendant  be  en- 
joined from  making  or  using  said  patented  device;  that 
said  action  was  prosecuted  to  a  final  determination,  and 
judgment  rendered  therein  declaring  said  patent  invalid 
for  want  of  invention,  and  dismissing  the  plaintiff's  bill; 
that  by  said  suit  in  the  federal  court  the  plaintiff  elected 
to  rescind  the  contract  and  elected  his  remedy.  The  an- 
swer further  alleges  that  the  consideration  for  said  contract 
has  failed  because  of  the  invalidity  of  the  patent,  and  that 
the  plaintiff  is  estopped  io  maintain  this  action. 

There  can  be  no  serious  doubt  as  to  the  real  contract 
made  by  the  parties.  There  is  no  claim  that  any  con- 
tract was  entered  into  before  the  jyatent  was  issued  to  the 
appellant  The  patent  was  believed  to  be  valid  by  both 
parties,  and,  relying  upon  ite  validity  and  the  protection 
of  the  defendant  thereunder,  they  entered  into  an  agree- 
ment whereby  the  defendant  was  to  pay  a  royalty  of 
seventy-five  cents  for  each  conveyor  made  and  sold  by  the 
company.  The  company  paid  all  royalties  due  up  to  March 
1,  1904,  and  shortly  thereafter  repudiated  the  contract 
and  notified  the  plaintiff  that  it  would  no  longer  be  bound 
thereby,  or  pay  further  royalties.  This  repudiation,  as 
we  understand  the  record,  was  made  at  a  time  when  no 
royalties  had  been  earned  that  were  not  paid. 

Was  there  an  adjudication  of  the  right  of  the  plain- 
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tiff  to  recover  royalties  for  the  conveyors  made  and'  sold 

after  April   1,    1904?     We  think  the  question   must  be 

answered   in  the  n^ative.     It  is   a  settled 

'  former,  ad-'        rulo  of  law  that  all  issues  of  fact  or  law 

judication : 

conduiive-        which  might  have  been  adjudicated  in  the 


former  suit  are  now  foreclosed ;  but  it  is  also 
as  well  established  that  a  former  adjudication  never  af- 
fects after-acquired  righte,  or  claims  which  the  parties  had 
no  opportunity  to  litigate.  Rivers  v.  Rivers,  65  Iowa, 
668;  Dwyer  v.  Ooran,  29  Iowa,  126. 

The  former  suit  for  royalties  was  brought  in  August^ 
1904,  for  the  .royalties  earned  for  the  year  preceding  March 
1,  1904.     The  defendant  did  not  repudiate  the  contract 

so  that  such  repudiation  might  be  interposed 
entsV  license      as  a  defense  to  an  action  for  royalties  imtil 

to  use  same: 

«jJ2^for  shortly  before  the  1st  of  April,  1904.  Up 
to  the  time  of  the  repudiation  he  recognized 
the  license  and  acted  thereunder,  and  by  well-settled  au- 
thority he  was  liable  for  the  royalties  which  accrued  under 
the  terms  of  the  license.  22  Am.  &  Eng.  Enc.  of  Law, 
441,  442,  and  cases  cited  in  note  1.  But  shortly  prior  to 
the  1st  of  April,  1904,  there  was  a  clear,  definite,  and 
unequivocal  notice  to  the  plaintiff  that  the  defendant  no 
longer  claimed  the  protection  of  the  license,  and  that  he 
would  pay  no  further  royalties  for  the  use  of  the  device. 
If  the  patent  had  been  valid,  such  action  on  the  part  of 
the  defendant  would  undoubtedly  have  made  it  liable ,  as 
an  infringer,  but  not  otherwise.  The  patent  was  declared 
invalid  by  the  federal  court  in  1906,  and,  as  that  adjudi- 
cation was  final,  it  relieved  the  defendant  from  all  lia- 
bility for  royalties  claimed  to  have  been  earned  after  he 
repudiated  his  license.  22  Am.  &  Eng.  Enc.  of  Law,  442 ; 
Macon  Knitting  Co.  v.  Mills,  65  IST.  J.  Eq.  138  (55  Ad. 
401);  Ross  V.  Fuller  &  Warren  (C.  C),  105  Fed.  510; 
Marstm  v.  Swett,  82  N.  Y.  527; 

An  invalid  patent  can  create  no  rights  in  favor  of 
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the  patentee   against  one  who   in   no   way   recognizes   the 

validity  of  such  patent  or  a  license  to  use  it.     The  patent 

being  invalid,  it  could  not  and  did  not  fur- 

ure  of.  con-       nish   any  protection   to   the  defendant  as  a 

licensee  thereunder,   and  henoe  there  was  a 

failure  of  consideration.     Macon  KrdUing  Co.   v.   Mills, 

supra;  Percival  v.  Harger,  40  Iowa,  286,  and  Rawson  v. 

Harger,  48  Iowa,  269,  relied  upon  by  the  appellant^   do 

not  conflict  with  the  views  expressed  herein. 

We  are  also  inclined  to  the  view  that,  when  the  plain- 
tiff brought  an  action  for  the  infringement  of  the  patent, 
he  elected  to  treat  the  license  as  at  an  end,  and  to  rely 
upon  his  rights  against  the  defendant  as  an  infringer; 
but  we  need  not  determine  the  question  definitely,  and  do 
not  do  so. 

The  judgment  of  the  district  court  is  right,  and  it 
is  affirmed. 


J.  W.  Tybbell,  Executor,  Appellant,  v.  William  Shan- 
non ET  AL.,  Appellees. 

Homestead:    abandonment:    evidence.     In  this  proceeding  to  sell 

1  real  property  claimed  as  a  homestead  to  pay  the  debts  of  a 
decedent,  the  evidence  is  held  to  show  that  decedent,  while 
occupying  the  property  with  a  married  son,  left  the  same  for  a 
visit  with  relatives  intending  to  return,  but  was  prevented  from 
doing  so  by  reason  of  a  personal  injury  from  the  effects  of  which 
he  died,  and  that  there  was  not  an  abandonment  of  the  home- 
stead. 

Appeal:    questions  not  wfthin  the  issues:  review.    Questions  not 

2  within  the  pleadings  and  not  presented  and  passed  upon  by  the 
trial  court  are  not  subject  to  review  on  appeal. 

Appeal  from  Polk  District   Court. — ^Hon.   W.   H.   Mo- 
Henby,  Judge. 
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Tuesday,  Novembeb  23,  1909. 

Rehearing  Denied,  Tuesday,  April  12,  1910. 

This  is  a  proceeding  .upon  the  petition  of  an  executor 
to  sell  real  estate.  The  court  denied  his  application,  and 
he  appeals. — Affirmed. 

L.  A.  Smyers,  for  appellant. 

Jos.  A.  Merriti,  for  appellees. 

Evans,  C.  J. — ^The  pleadings  in  this  case  are  very 
indefinite.  The  petition  alleges  that  the  plaintiff  is  the 
executor  of  the  estate  of  Daniel  Shannon,  and  that  he  has 
filed  with  the  clerk  a  statement  of  all  claims,  that  there 
was  no  personal  property  of  any  kind,  and  that  the  de- 
cedent was  the  owner  of  a  certain  twenty  acres  of  lancL 
Whether  there  was  a  prayer  to  the  petition  does  not  ap- 
pear from  the  abstract,  nor  does  it  appear  therefrom  who 
are  the  defendants  except  as  above  indicated  in  the  title. 
The  answering  defendants  describe  themselves  as  "the 
heirs  at  law  and  children  of  Daniel  Shannon."  They  aver 
that  the  twenty  acres  in  question  was  the  homestead  of 
the  deceased  at  the  time  of  his  death,  and  that  they  are 
entitled  to  hold  it  free  from  the  debts  of  the  deceased. 
By  reply  the  executor  denies  that  the  same  was  a  home- 
stead, and  denies  that  it  was  so  used  bv  the  decedent  for 
some  years  prior  to  his  death.  lie  also  avers  that  the 
property  was  within  the  corporate  limits  of  Des  Moines. 

From  the  evidence  and  the  arguments  we  infer  that 

the  proceeding  is  one  brought  under  section  3323  of  the 

Code,  and  is  an  application  for  an  order  to 

abandonment:     scU  real  cstato  to  pay  debts.     On  the  trial 

evidence.  , 

the  will  of  the  decedent  was  introduced   in 
evidence.     The  executor  also  testified  that  the  claims  filed 
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against  the  estate  were  over  $400,  the  larger  part  of  which 
consisted  of  the  claims  of  the  executor  himself  for  medical 
services.  Whether  the  claims  had  ever  been  allowed  does 
not  appear.  Apart  from  this  testimony  of  the  executor, 
the  only  issue  to  which  the  evidence  was  directed  was 
whether  or  not  the  real  estate  in  question  was  the  home- 
stead of  the  decedent  at  the  time  of  his  death.  The  de- 
cedent acquired  it  about  twenty  years  before  his  death, 
and  after  the  death  of  his  wife.  He  occupied  it  as  a 
home  with  his  three  children,  one  of  whom  was  a  minor. 
After  some  years  he  rented  it  temporarily,  and  returned 
again  to  its  occupancy  after  three  years;  his  married  son 
returning  with  him.  While  on  a  visit  to  his  daughter  in 
1906,  he  met  with  a  serious  accident,  the  breaking  of  his 
thigh.  As  a  result  of  this  accident^  from  which  he  never 
recovered,  he  was  unable  to  be  taken  home,  and  he  died 
in  about  one  year  and  a  half  after  such  accident  There 
was  other  evidence  bearing  on  his  intention  to  maintain 
and  return  to  his  home.  The  trial  court  found  that  the 
property  in  question  was  his  homestead  at  the  time  of  his 
decease.  We  think  this  finding  is  well  supported  by  the 
evidence.  The  court  also  denied  the  application  to  sell. 
Plaintiff's  argument  takes  a  somewhat  broader  scope 
than  the  pleadings,  and  argues  some  questions  which  do 
not  seem  to  have  been  presented  to  the  lower  court,  nor 
to  have  been  passed  on  by  the  trial  judge, 
questions  The  proceeding  was  in  probate,  and  is  tri- 

not  within  t  -,      i  i  mi  if 

the.  issues:        able  here  only  on  errors.     The  pleadings  as 

review.  •'  r  — o 

they  were  narrowed  the  scope  of  the  inquiry. 
On  the  issues  thus  made,  the  court  reached  a  proper  con- 
clusion.   Beyond  this  we  have  no  occasion  to  go. — Affirmed. 
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William  Beuggbmait,  Appellant,  v.  The  iLLnrois  Cbn- 
TBAL   Bailboad   CoMPAmf,   Appellee. 

Evidence:    invasion  of  province  of  jury.    Interrogatories  calling  for 

1  the  very  matters  which  it  is  the  province  of  the  jury  to  determine 
should  be  denied;  as  where  the  engineer  of  a  train  was  asked 
whether  he  could  by  any  possibility  have  stopped  the  train  in 
a  shorter  distance,  and  whether  it  could  have  been  stopped  by 
any  human  agency  in  a  shorter  distance,  as  this  was  a  vital 
issue  in  the  case. 

Evidence:    admissibility  of  documentary  evidence.    Books  upon  the 

2  subject  of  air  brakes,  purporting  to  give  the  distance  at  which 
trains  moving  at  diflFerent  rates  of  speed  can  be  stopped  by  an 
application  of  the  brakes,  are  not  admissible  in  evidence  to  show 
such  facts  because  not  relating  to  any  exact  science;  and  further, 
because  not  revealing  the  conditions  under  which  the  tests  were 
made:  And  aside  from  such  objections  the  question  of  admissi- 
bility is  within  the  soimd  discretion  of  the  court. 

Evidence:    hypothetical  questions:  prejudicial  remarks  of  court. 

3  Where  the  evidence  was  sufficient  to  support  a  hypothetical  ques- 
tion it  was  error  for  the  court  to  remark  in  the  presence  of  the 
jury  that  the  testimony  did  not  show  certain  facts  assumed  in 
the  question. 

Railways:    crossing  accident:    signals:    negligence:    instruction. 

4  The  statute  requiring  a  sounding  of  the  engine  whistle  and  ring- 
ing of  the  bell  on  approaching  a  highway  crossing,  while  not  ap- 
plicable to  street  crossings  within  the  limits  of  cities  or  towns, 
so  far  as  sounding  the  whistle  is  concerned,  does  apply  in  both 
respects  when  the  train  is  approaching  a  crossing  within  an  un- 
incorporated village;  so  that  where  a  crossing  accident  happens 
in  an  unincorporated  village,  and  one  of  the  grounds  of  negli- 
gence alleged  is  failure  to  give  the  statutory  signals  on  approach- 
ing the  crossing,  the  jury  should  be  fully  instructed  with  rela- 
tion to  the  statutory  signals. 

Same:    crossing  signals:   rate  of  speed:    instruction.    In  an  ac- 

5  tion  for  the  negligent  operation  of  a  train  over  a  highway  cross- 
ing, grounded  both  upon  failure  to  give  statutory  signals  and  exces- 
sive rate  of  speed,  an  instruction  that  the  speed  of  the  train  woidd 
not  of  itself  constitute  negligence  but  might  be  considered  in  deter- 
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mining  whether  reasonable  and  adequate  signals  were  given, 
together  with  the  other  proven  facts  bearing  on  that  issue,  was 
insufficient,  because  presenting  but  one  side  of  the  question;  since 
it  eliminated  consideration  of  speed  as  a  ground  of  negligence, 
except  as  bearing  upon  defendant's  negligent  failure  to  give  ade- 
quate signals. 

Same.     Where  excessive  speed  is  made  a  ground  of  negligence  in 

6  approaching  a  highway  crossing  and  the  evidence  supports  the 
issue,  an  instruction  confining  the  jury's  consideration  to  defend- 
ant's alleged  negligence  in  failing  to  give  adequate  signals  is 
erroneous. 

Same:    contributory  negligence.     An  instruction  requiring  plaintiff 

7  in  a  personal  injury  action,  as  a  condition  precedent  to  recovery, 
to  show  himself  absolutely  free  from  all  negligence  is  erroneous, 
because  requiring  too  great  a  degree  of  care  on  his  part. 

Same:    duty  to  stop,  look  and  listen  :    degree  of  care  required. 

8  The  rule  requiring  one  approaching  a  railway  crossing  to  stop, 
look  and  listen  for  an  approaching  train  exacts  of  him  reason- 
able care  in  so  doing;  and  an  instructioa  that  it  was  plaintiff's 
duty  to  use  ordinary  care  under  all  the  circumstances  to  stop, 
look  and  listen  at  such  reasonable  places  as  would  best  enable 
him  to  discover  an  approaching  train  was  erroneous,  because 
requiring  of  him  an  exercise  of  the  highest  degree  of  care  in 
selecting  the  best  places  for  observation,  instead  of  ordinary  care. 

And  an  instruction  that  if  plaintiff  could  have  seen  the  train  in 
time  to  have  avoided  the  accident  by  an  exercise  of  ordinary 
care,  and  did  not  do  so,  was  erroneous ;  as  plaintiff  was  not  neces- 
sarily negligent  because  the  danger  might  have  been  seen  and 
avoided. 

Same:    last  clear  chance:    instruction.    It  is  not  essential  to  an 

9  application  of  the  doctrine  of  the  last  clear  chance  that  plain- 
tiff's negligence  should  have  ceased  before  the  accident,  in  order 
to  recover  under  that  doctrine:  So  that  even  though  the  plain- 
tiff, in  a  personal  injury  action,  was  negligent  in  putting  himself 
in  a  place  of  danger  and  in  remaining  there  down  to  the  very 
time  of  the  accident,  still,  if  the  defendant  knew  of  plaintiff's 
danger  in  time  to  have  avoided  the  injury  by  exercising  reason- 
able care,  it  would  be  liable  for  failure  to  exercise  such  care  un- 
der the  doctrine  of  the  last  clear  chance.  The  instruction  in  this 
case  fails  to  correctly  state  the  rule. 

Same:    evidence.     Under  the  evidence  in  this  action  for  injury  at  a 

10    railway  crossing  it  is  held,  that  the  question  of  whether  defendant 

might  not  have  prevented  the  accident  was  for  the  jury,  although 
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plaintiffs  negligence  in  going  upon  the  crossing  continued  up  to 
the  very  time  of  the  accident 

Railwasrs:    crossings:    contributory  negligence.     If  a  traveler  ap- 

11  proaching  a  railway  crossing  sees  a  train  at  such  distance  that 
he  believes  he  can  safely  cross  in  the  exercise  of  ordinary  care, 
he  is  not  negligent  in  attempting  to  cross,  although  unable  to 
pass  over  the  track  before  he  is  struck  by  the  train. 

Same.    One  who  is  confronted  with  a  sudden  peril  is  not  necessarily 

12  negligent  in  taking  the  more  dangerous  of  two  or  more  avenues 
of  escape. 

Evans,  C.  J.,  dissenting  in  part. 


Appeal  from  Mitchell  District  Court. — ^Hon.  J.  F.  Clyde, 

Judge. 

MoTTDAY,  December  20,  1909. 

Reheabing  Denied,  Tuesday.,  April  12,  1910. 

( 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  in  a  collision  with  one  of  defendant's  trains  at 
a  public  highway  crossing  in  the  town  of  Toeterville,  in 
Mitchell  County.  The  case  was  tried  to  a  jury,  resulting 
in  a  verdict  and  judgment  for  the  defendant,  and  plaintiff 
appeals. — Reversed  and  remanded. 

Charles  E.  Salisbury,  William  H.  Salisbury,  and  Miles 
^.  Culver,  for  appellant. 

Kenyon,  Kelleher  &  O'Conner  and  Ellis  &  Ellis, 
for  appellee. 

Deemer,  J. — That  plaintiff  received  the  injuries  of 
which  he  complains  hy  reason  of  being  struck  by  a  train  on 
defendant's  line  of  road,  at  a  public  highway  crossing  at 
the  town  of  Toeterville,  is  conceded.  But  defendant  denies 
any  negligence  on  its  part,  and  claims  that  plaintiff  was 


Digitized  by 


Google 


190  Bbuooeman  v.  Ili^  Cent.  Ry,  Co.  [147  Iowa 

guUty  of  negligence  contributing  to  his  injury,  and  that  he 
can  not  recover.  That  there  was  enough  testimony  to  take 
the  question  of  defendant's  negligence  to  the  jury  is  prac- 
tically conceded;  but  it  is  contended  that,  as  a  matter  of 
law,  plaintiflF  was  guilty  of  contributory  negligence,  and 
that,  no  matter  what  the  errors  of  the  trial  court,  the  judg- 
ment should  be  affirmed  on  that  ground.  Plaintiff's  counsel 
have  exhausted  the  alphabet  in  arguing  errors,  and  in  addi- 
tion thereto  have  used  so  many  numerals  that  we  have 
not  attempted  to  count  them.  At  the  conclusion  of  their 
argument  they  summarize  these  alleged  errors  under  thirty- 
seven  different  heads,  and  we  shall  not  go  beyond  this  sum- 
mary in  trying  to  formulate  an  opinion  which  will 
settle  the  material  and  controlling  points  in  the  case.  In 
view  of  the  conclusion  reached  it  will  not  be  necessary  to 
pasa  upon  many  of  the  propositions  argued. 

Defendant's  railway  runs  east  and  west  through  the 
town  of  Toeterville,  and  there  were  two  switches  in  the 
village,  known  as  the  east  and  west  switches.  A  public 
highway  running  north  and  south  crosses  the  right  of  way. 
The  west  switch  is  something  like  eight  hundred  andi 
ninety-two  feet  from  the  point  where  the  highway  crosses 
the  main  line,  and  the  east  switch  is  about  three  hundred 
and  seventy-two  feet  distant  therefrom.  There  are  stock- 
yards near  the  west  switch  something  like  five  hundred  and 
thirty-four  feet  from  the  highway  crossing.  Westward  of 
the  highway  crossing  about  three  hundred  and  thirty-eight 
feet  are  some  coal  sheds,  and  also  an  elevator  about  two 
hundred  feet  west  of  the  crossing.  These  buildings  and 
yards  are  all  north  of  the  railroad  track  and  west  of  the 
highway  crossing.  The  railway  depot  is  south  of  the  track, 
and  about  fifty-seven  feet  west  of  the  crossing.  At  the 
highway  crossing  there  are  two  tracks,  one  known  as  the 
main  line,  and  the  other  as  the  passing  track,  and  the  dis- 
tance between  the  inside  rails  of  these  tracks  is  something 
like  eight  feet  and  ten  inches.    At  the  time  of  the  accident 
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in  question  there  were  some  box  cars  on  the  passing  track 
extending  from  the  elevator  to  the  stockyards,  although 
as  to  this  there  is  some  dispute  in  the  testimony. 

There  is  an  angling  road,  which  leads  from  the  stock- 
yards in  a  gentle,  curve  along  north  of  the  elevator  and 
north  of  the  passing  track,  and  gradually  nearing  said 
passing  track,  and  at  the  point  where  the  highway  crosses 
the  passing  track  joins  with  this  highway  and  crosses  the 
passing  track  and  the  main  track.  This  angling  road  is 
the  road  used  by  persons  having  business  at  the  stockyards, 
who  afterwards  drive  over  into  the  village  of  Toeterville 
to  make  purchases  and  transact  business.  The  main  part 
of  the  village  of  Toeterville  is  south  of  the  railroad  tracks ; 
the  only  business  conducted  north  of  the  track  being  the 
stockyard  business  and  the  lumber  yard  business.  The  lum- 
ber yards  are  situated  to  the  east  of  the  north  and  south 
highway,  a  few  feet  north  of  the  passing  track,  and  being 
a  few  feet  from  the  highway.  The  lumber  in  the  yards 
was  not  in  sheds  on  December  1,  1906,  but  was  put  in  piles 
north  of  the  lumber  oflSce,  and  had  lanes  running  east  and 
west.  These  piles  were  in  places  high.  There  is  a  whistle 
post  west  from  the  center  of  the  public  highway,  and  the 
distance  of  the  whistle  post  from  the  place  where  the  appel- 
lant was  injured  in  the  center  of  said  highway  is  two 
thousand  seven  hundred  and  ninety-three  feet  nine  inches. 

Plaintiff  is  a  young  farmer  thirty-four  years  of  age, 
and  "on  December  1,  1906,  at  from  about  two  o'clock  to 
two  thirty  o'clock  p.  m.,  he  and  his  father  started  to  take 
a  load  of  hogs  to  Toeterville.  The  roads  were  rather 
rough,  and  they  drove  slowly.  Appellant  and  his  father, 
after  reaching  Toeterville,  drove  to  the  stockyards,  un- 
loaded the  hogs,  and  weighed  them.  They  then  drove 
slowly  from  the  stockyards  on  the  angling  road  leading  by 
the  north  side  of  the  elevator  and  inclining  gently  to- 
ward the  passing  track,  with  the  intention  of  passing  over 
the  tracks  by  way  of  the  public  highway  and  going  over 
into  the  main  part  of  the  village  of  Toeterville  to  transact 
business.     There  vtbls  a  train  due  at  the  station,  coming 
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from  the  west  at  two  thirty-four  p.  m.,  but  the  testimony 
shows  -that  it  was  late,  some  of  it  indicating  that  it  did 
not  arrive  there  on  the  day  in  question  until  after  three 
o'clock.  The  testimony  also  shows  that  this  train  went  to 
the  little  town  of  Stacyville,  where  it  was  turned  around 
and  immediately  brought  back  from  the  east  over  the  same 
track.  The  time  taken  to  go  to  Stacyville  and  back  was 
about  half  an  hour.  Appellant,  with  his  father  by  his  side 
seated  in  a  broad-tired  lumber  wagon,  with  a  hog  rack  on, 
and  driving  a  pair  of  horses,  one  of  which  was  eighteen 
and  the  other  twelve  years  of  age,  proceeded  toward  the 
place  where  the  angling  road  joins  with  the  highway  where 
it  crosses  the  railroad  in  the  village  of  Toeterville.  Ac- 
cording to  plaintiff's  testimony,  when  the  horses  approached 
the  side  track  or  passing  track  north  of  the  main  track, 
and  just  before  the  side  track  was  reached,  he  looked  west 
along  the  track  to  note  whether  there  was  a  train  coming. 
This  glance  was  in  the  direction  of  the  elevator.  .  .  . 
When  the  appellant  looked  west  toward  the  elevator  to  note 
whether  there  was  a  train  coming,  he  said  he  could  see 
none.  His  team  at  this  time  was,  as  he  says^^  about  up  to 
or  just  going  on  the  side  track.  He  said:  *I  didn't  see 
anything,  bo  I  looked  to  the  east,  because  I  had  an  idea 
that  if  there  was  a  train  coming  it  would  be  from  Stacy- 
ville.' "  Quoting  now  from  his  testimony :  "I  knew 
about  the  time  trains  were  due  from  Stacyville — about 
three  six  in  the  afternoon.  My  opinion  is  that  this  time 
when  I  looked  must  have  been  about  three  o'clock.  In 
coming  up  to  the  track  I  listened  to  know  whether  there 
was  any  signal  or  anything  of  the  kind.  I  didn't  hear 
any."     Witness  further  says: 

I  heard  a  short  whistle,  and  looked  back.  This  was 
when  my  horses  were  stamping  the  main  track.  I  think 
they  were  just  with  the  front  feet  on  the  main  track. 
I  was  sitting  on  the  right  side  of  the  wagon  and  wore  a 
hat  which  the  wind  kind  of  flapped  over  my  face  on  the  side 
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toward  the  elevator.  The  wind  was  blowing  south.  When 
I  heard  those  sharp  whistles,  I  hollered  to  my  team  to 
jmnp,  but  they  didn't,  so  I  swung  them  off  to  the  left. 
The  train  came  so  fast  that  I  couldn't  get  them  off  in 
time.  The  engine  caught  the  right  horse  under  the  front 
legs  and  threw  her  up,  and  that  swung  the  wagon,  and 
the  tender  caught  the  wagon  on  the  hind  part  and  smashed 
that  up,  and  the  next  thing  I  knew  I  had  been  falling 
down.  As  near  as  I  can  say  I  fell  down  beside  the  last 
coach,  and  when  I  was  lying  there  the  last  coach  was  by. 
I  was  lying  right  on  my  back,  and  lifted  up  my  leg  and 
saw  my  foot  was  cut  off.  After  I  heard  that  whistle,  I 
looked  toward  the  engine.  That  was  the  first  I  had  seen 
or  heard  of  the  train.  They  were  coming  pretty  fast. 
If  they  didn't  come  so  fast  I  pretty  sure  I  got  off  the 
track.  The  last  coach  and  last  truck  must  have  cut  my 
leg  off.  The  train  had  gone  quite  a  ways  before  it  stopped 
after  it  had  hit  me. 

Other  witnesses  corroborated  plaintiff  to  some  extent: 

The  train  which  struck  him  was  made  up  as  follows: 
Engine,  mail  car,  baggage  car,  smoking  car,  and  ladies  car, 
four  coaches,  and  the  tender  and  engine.  The  engine 
weighs  about  forty  tons,  and  the  cars  about  twenty  tons 
apiece.  The  train  was  equipped  with  the  Westinghouse 
air  brake  system,  and  had  the  quick  action  triple  valve. 
The  train  was  equipped  with  four-wheeled  trucks,  there  be- 
ing two  under  each  coach,  making  eight  wheels  under  each 
coaoh,  and  there  was  a  brake  bearing  on  each  wheel. 
There  were  four  bearing  places  for  brakes  on  the  engine, 
and  there  were  eight  wheels  with  a  brake  to  each  wheel  on 
the  tender.  The  length  of  the  engine  and  tender  was  sixty 
feet.  The  length  of  each  coaoh  on  the  train  was  between 
fifty  and  sixty  feet.  The  engineer  and  fireman  both  agree 
that  the  train  was  proceeding  at  a  speed  of  about  thirty 
or  thirty-five  miles  per  hour.  Other  witnesses  claim  that 
the  train  did  not  slacken  before  it  hit  the  appellant.  When 
the  train  hit  the  appellant,  the  horses  and  wagon  were 
thrown  some  distance.  One  witness  says  one  horse  was 
thrown  from  six  to  eight  rods.  It  is  shown  that  the  train 
whistled  once  for  the  crossing  when  out  at  the  whistling 
post,  which  was  two  thousand  seven  hundred  and  ninety- 
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three  feet  nine  inches  away  from  the  crossing.  No  other 
whistle  was  given  until  the  emergency  whistle  was  sounded, 
which  was  somewhere  between  two  hundred  and  fifty  and 
five  hundred  feet  from  the  crossing.  The  engineer  and  the 
fireman  testify  that  the  bell  was  ringing.  The  witnesses 
of  the  appellant  testify  that  the  bell  was  not  ringing,  and 
that,  though  in  a  position  to  hear  it,  -they  did  not  hear  it. 
The  employees  of  the  appellee  claim  that  they  made  every 
effort  to  stop  the  train  after  it  became  evident  to  them  that 
the  appellant  could  not  or  would  not  get  off  the  track. 
Claim  is  made  by  these  employees  that  they  first  saw  the 
appellant  as  they  approached  the  elevator.  German,  the 
fireman,  said:  *As  we  approached  the  elevator,  I  saw 
the  team  approaching  the  side  track  from  the  north, 
and  warned  the  engineer.  About  the  same  time  he  noticed 
it  himself,  and  grabbed  the  whistle  rope.'  Witness  fur- 
ther stated:  *I  first  saw  Will  Bruggeman  on  that  cross- 
ing that  day  when  the  team  was  approaching  the  side 
track.  I  could  see  Mr.  Bruggeman  from  where  he  was  at 
the  time  when  I  first  saw  the  team.'  *I  could  see  him, 
and  the  team,  too,  from  the  very  first.  I  was  looking 
straight  ahead  to  the  east  down  the  track,  and  my  attention 
was  not  attracted  to  this  team  until  they  had  started,  just 
before  they  got  onto  the  side  track,  perhaps  five  or  six  feet 
before  they  reached  the  side  track.  Then  my  attention  was 
called,  and  I  warned  the  engineer.  I  was  very  near  the 
east  side  of  the  elevator.  The  whole  rig  was  visible.' 
The  engineer  stated:  'When  the  engine  got  opposite  the 
elevator,  I  observed  this  team  coming  upon  the  side  track 
north  of  the  main  track.  I  immediately  grabbed  the 
whistle,  and  gave  several  sharp  blasts  of  the  whistle.  I 
jerked  the  rope  successively — short  blasts.  I  should  say  'a 
second  between  each  jerk  or  pull  of  the  rope  would  be 
necessary  in  order  to  give  sharp  blasts  of  the  whistle,  and 
not  give  one  continuous  blast.  The  fact  is,  it  is  necessary 
to  give  a  second  between  each  jerk  to  make  a  clear,  short 
blast,  or  about  that.  I  whistled  for  the  town  just  as  we 
left  the  whistle  post.'  In  answering  the  question,  'How 
many  blasts  of  the  whistle  did  you  give?'  he  said,  'One 
long  blast.' 

The    testimony    as    to    the    space    within    which    the 
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train  could  have  been  stopped  is  conflicting;  some  of  the 
witnesses  eaid  in  from  two  hundred  and  forty  to  two  hun- 
dred and  fifty  feet,  and  others  that  it  could  not  be  stopped 
short  of  four  hundred  and  fifty  to  five  hundred  feet.  With 
this  testimony  before  us  we  now  go  to  some  of  the  errors 
complained  of. 

The  negligence  charged  in  the  petition  was  (1)  ex- 
cessive speed  of  the  train;  (2)  failure  to  sound  the  whistle 
and  ring  the  bell  as  the  train  went  through  the  town;  (3) 
failure  to  sound  the  whistle  and  ring  the  bell  as  required 
by  law  before  approaching  the  crossing,  where  plaintiff  was 
injured;  (4)  the  leaving  of  cars  upon  the  side  track  in  such 
a  manner  as  to  obstruct  plaintiff's  view  of  the  train  when 
approaching  the  highway  crossing;  and,  (5)  seeing  plain- 
tiff upon  the  track  and  in  a  position  of  peril  in  time  to 
have  saved  him,  the  engineer  in  charge  of  the  train  failed 
to  check  or  take  the  usual  precautions  to  avoid  injuring 
him. 

Many  complaints  are  made  of  the  conduct  of  the  court 
and  of  opposing  counsel,  and  an  argument  of  nearly  twenty 
printed  pages  is  devoted  to  these  matters.  We  shall  not 
take  up  these  complaints  in  detail.  It  is  sufficient  to  say 
the  trial  was  not  conducted  with  that  decorum  which  should 
have  been  observed.  Many  things  were  said  and  done  by 
counsel  on  either  side  which  should  not  have  been  per- 
mitted, and  it  seems  that  the  patience  of  the  trial  court  was 
severely  taxed.  Remarks  Were  made  by  counsel  which 
necessarily  called  for  a  rebuke  from  the  court,  and  it  is 
doubtless  true  that,  as  viewed  from  the  cold  printed  page, 
the  court  went  to  the  very  verge  of  propriety  in  some  of 
its  remarks.  They  were  induced,  however,  by  the  conduct 
of  counsel  toward  each  other  and  toward  the  court,  and  we 
shall  not  reverse  for  that  ground.  Upon  a  retrial  of  the 
cause  it  will  be  well  for  counsel  on  either  side  to  more, 
closely  observe  the  rules  which  should  always  govern  their 
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conduct,  even  in  the  trial  of  a  protracted  and  vigorously 
contested  law  suit. 

Whilst  many  questions  are  presented  with  reference  to 
rulings  on  testimony,  we  shall  consider  but  three  or  four. 
The  engineer  of  the  train  was  a  witness  for  the  defendant, 
and  questions  were  propounded  to  him  which 
*•  fnvSiLn'of  ^®^®  objected  to  as  shown.  Rulings  of  the 
Sr^u^.  court  are  also  given,  as  well  as  the  answers  of 

«  the  witness:  "Q.  Taking  this  train  as  you 
was  operating  that  day,  applied  and  constructed  as  it  was, 
on  the  track  at  Toeterville,  where  you  were  tjien  running 
and  operating  'this  train,  could  you  have  stopped  this 
train  by  any  possibility  in  any  shorter  distance  than  the 
train  was  in  fact  stopped?  (Plaintiff  objects  as  calling 
for  a  conclusion  of  the  witness.  Objection  overruled. 
Plaintiff  excepts.)  A.  No,  sir;  I  could  not.  Q.  Could 
it  have  been  stopped  by  any  human  agency  in  any  quicker 
time  on  that  particular  day  than  it  was  stopped  then? 
(Plaintiff  objects  as  calling  for  a  conclusion.)  Q.  In 
your  opinion?  (Objection  overruled.  Plaintiff  excepts.) 
A.  No,  sir."  As  these  questions  called  for  the  very  mat- 
ters which  the  jury  was  to  determine,  rather  than  answers 
to  hypothetical  questions,  or  as  to  the  time  in  which  such 
a  train  might  have  been  stopped,  the  court  was  in  error  in 
overruling  the  objections.  This  is  squarely  held  in  Nosier 
V.  Railroad,  73  Iowa,  268.  See,  also,  as  sustaining  the 
same  proposition,  8  Ency.  of  Pleading  &  Practice,  751, 
and  cases  cited,  including  the  following  from  Iowa: 
Whitsett  V.  By.  Co.,  67  Iowa,  150;  Kitteringham  v.  Ry. 
Co.,  62  Iowa,  285;  Smith  v.  Hickenbottom,  57  Iowa,  733; 
Allen  V.  Ry.  Co.,  57  Iowa,  623;  Muldowney  v.  Ry.  Co., 
39  Iowa,  622;  State  v.  Felter,  25  Iowa,  67.  The  dis- 
tinction between  questions  which  do  not  usurp  the  func- 
tions of  the  jury  and  those  which  do  is  pointed  out  in 
Sachra  v.  Town  of  Manilla,  120  Iowa,  562. 

II.     Plaintiff  introduced   in  evidence  certain  printed 
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books  on  air  brakes  and  air  brake  proceedings,  purporting 
to  give  the  distance  in  wbich  trains  moving  at.  different 
a.  evidekce:  ad-    ^^^s  of  spood  could  be  Btoppod.     Thcso  V7ere 
SSSiStoir'     based  upon  facts  given  under  conditions  not 
*^    ^  stated,  or,  if  stated,  were  not  shown  to  be 

similar  to  those  existing  at  or  near  the  place  where  the 
collision  occurred  in  the  instant  case.  For  many  reasons 
these  books  were  not  admissible  in  evidence.  In  the  first 
place  they  did  not  relate  to  any  of  the  exact  sciences; 
again  the  conditions  under  which  the  tests  were  made  are 
not  shown ;  and,  lastly,  the  matter  was,  in  any  event,  with- 
in the  sound  discretion  of  the  trial  court.  Bixby  v.  B. 
R.  Co.,  105  Iowa,  293 ;  Etzkom  v.  Oelwein,  142  Iowa,  107 ; 
Kimbdl  v.  Electric  Co.,  141  Iowa,  632. 

III.     Plaintiff  called  an  engineer,  who  was  qualified  as 
an  expert,  and  propounded  to  him  the  following  question: 
"Q.  Mr.  Kemey,  I  call  your  attention  to  that  Toeterville 
Evio    E-  track.    Suppose  the  day  was  clear;  the  track 

^g^cai  ^ly^s  dry.  there  was  a  little  dust  in  the  air, 
?rai?rl!J*"if  *"^d  the  wind  was  blowing  either  from  the 
*^^  southeast  or  southwest,   and  suppose  that  a 

train  consisting  of  a  fortyHon  engine  and  four  coaches, 
each  weighing  about  twenty  tons,  baggage  and  tender  and 
all,  equipped  with  the  Westinghouse  brakes,  with  the 
quick  action  triple — suppose  that  train  was  proceeding  at 
from  twenty-five  to  twenty-six  miles  per  hour,  and  suppose 
that  an  obstruction  was  discovered  on  the  highway  where 
it  crosses  the  railroad  track,  at  a  distance  varying  from 
two  hundred  and  two  to  two  hundred  and  sixty-eight  feet, 
could  that  train  be  stopped  before  it  reached  that  crossing 
by  application  of  the  brakes  with  which  the  train  was 
equipped  as  stated?"  Defendant  objected  to  the  com- 
petency of  the  witness,  and  also  upon  the  ground  that  it 
embodied  matter  not  shown  by  the  record.  The  trial  court 
then  made  following  record :  "Court :  In  what  respect  do 
you  daim,  Mr.  Ellis,  that  the  hypothesis  is  incorrect  or 
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not  sustained  by  the  record?  Mr.  Ellis:  I  claim  that 
there  is  no  evidence  here  as  to  when  this  party  was  dis- 
covered by  the  engineer  upon  the  train.  The  basis  on 
which  this  question  is  asked  formulates  a  certain  number 
of  feet,  which  is  not  shown  to  be  correct,  and  there  is 
nothing  to  show  that  it  became  in  any  way  the  duty  of 
the  engineer  to  stop  the  train  at  the  place  designated  in 
this  question.  Court:  Well,  I  think  this  objection  should 
be  sustained,  particularly  on  two  grounds:  First,  that  it 
is  not  yet  shown  that  this  witness  has  ever  handled  a  train 
substantially  like  this;  and  second,  the  hypothesis  assumes 
that  the  party  was  seen  on  the  track  at  a  distance  from 
two  hundred  and  two  to  two  hundred  and  sixty  feet.  The 
evidence  does  not  show  that  fact.  Under  the  testimony 
here  he  wasn't  on  the  main  track  at  that  time.  Mr.  W.  H. 
Salisbury:  Your  honor,  the  witness'  horses  were  upon  the 
track  by  the  evidence  when  the  emergency  whistle  was 
sounded.  Mr.  Ellis:  There  is  no  such  evidence.  Court: 
The  court  does  not  remember  the  testimony.  Plaintiff 
excepts.''  There  was  sufficient  testimony  in  the  record 
to  justify  the  hypothetical  question,  and  the  trial  court 
was  in  error  in  making  the  ruling,  and  more  especially 
in  remarking  before  the  jury  that  the  testimony  did  not 
show  certain  of  the  assumed  facts.  State  v.  Philpot,  97 
Iowa,  365;  Russ  v.  Steamboat,  9  Iowa,  374;  In  re  Knox 
Will,  123  Iowa,  24;  Shahman  v.  Potter,  98  Iowa,  61; 
Coldren  i\  Le  Oore,  118  Iowa,  212.  These  are  all  the 
rulings  on  evidence  which  we  shall  consider,  as  other 
objections  are  either  without  merit,  or  the  matter  will  not 
arise  upon  another  trial. 

IV.  Coming  now  to  the  instructions,  it  may  be  said  in 
general  that  they  are  not  as  clear  as  they  should  have  been 
in  presenting  the  exact  issues  to  the  jury.  Plaintiff  was 
relying,  not  only  upon  defendant's  failure  to  give  the 
statutory  signals  for  a  highway  crossing,  but  also  upon 
the  engineer's  failure  to  give  any  kind  of  a  warning  signal 
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in  approaching  the  crossing  in  question,   in  view  of  the 
condition  of  affairs  with  reference  to  build- 
crossing  icci-     ings,  stock  yards,  lumber  yards,  etc.,  as  shown 

dent:  signals:       ^^  l  •^  _        ^,  .    ,  "^  ^  '  .         ,     ,  . 

negligence:        by  the  Tccord.     ihc  tnal  court  submitted  this 

instruction.  •'^ 

with  reference  to  signals:  "1.  That  reason- 
able and  adequate  signals  were  not  given  of  the  approach 
of  the  train  to  the  crossing  in  question^' — and  then  said : 
"Other  allegations  made  by  plaintiff  are  withdrawn  by  the 
court,  and  need  not  be  considered  by  you."  It  will  be  ob- 
served that  nothing  is  said  here  about  statutory  signals. 
This  instruction  was  followed  by  one  numbered  4,  read- 
ing as  follows : 

In  the  matter  of  signals  our  statute  provides  that  ^the 
whistle  shall  be  twice  sharply  sounded  at  least  sixty  rods 
before  a  road  crossing  is  reached  and  after  the  sounding 
of  the  whistle  the  bell   shall   be   rung  continuously   until 
the  crossing   is   passed.^     Our   Supreme   Court  have   held 
that  a  failure  to  give  these  statutory  signals  would  consti- 
tute negligence,  but  that  if  the  crossing  approached  was 
more  than  usually  dangerous  because  of  curves  or  cuts  or 
obstructions,    more   than    the    statutory    signals    might    be 
found  by  the  jury  to  be  necessary  for  reasonable  and  ade- 
quate warning  of  the  approach  of  the  train  to  the  crossing. 
It  was  the  duty  of  the  defendant's  employees  in  charge  of 
^he  train    in    question    to   give    reasonable    and    adequate 
warning  of  the  approach  of  the  train  to  the  crossing,  to  be 
determined  by  the  jury  from  the  dangers  to  be  reasonably 
apprehended  at  the  crossing.     If  defendant's  employees  did 
pot  use  ordinary  care  to  give  reasonable  and  adequate  wam- 
^  of  the  approach  of  the  train  to  the  crossing  in  ques- 
tion, as  herein  stated,  then  they  were  negligent  in  that  re- 
spect.    If  they  used  ordinary  care  in  giving  such  warning, 
they  Were  not  negligent  in  that  respect.    Care,  to  be  reason- 
?^e,  must  be  in  proportion  to  the  danger  to  be  apprehended. 
^  this  issue  the  defendant's  employees  had  the  right  to 
assume  that  all  persons  approaching  or  attempting  to  cross 
the  ctx>ssing  would  exercise  reasonable   and  ordinary  cau- 
^^  for  their  own  safety,  bearing  in  mind  the  dangers  to 
bB  apprehended  at  the  crossing. 
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Taking  these  instructions  together,  it  is  very  difficult 
to  say  whether  or  not  the  jury  was  permitted  to  consider 
defendant's  failure  to  give  the  statutory  signals  as  evidence 
of  negligence.  It  is  provided  by  section  2072  of  the  Code: 
"A  bell  and  a  steam  whistle  shall  be  placed  on  each  loco- 
motive engine  operated  on  any  railway,  which  whistle  shall 
be  twice  sharply  sounded  at  least  sixty  rods  before  a  road 
crossing  is  reached,  and  after  the  sounding  of  the  whistle 
the  bell  shall  be  rung  continously  until  the  crossing  is 
passed;  but  at  street  crossings  within  the  limits  of  cities 
or  towns  the  sounding  of  the  whistle  may  be  omitted, 
imless  required  by  ordinance  or  resolution  of  the  council 
thereof;  and  1^e  company  shall  be  liable  for  all  damages 
which  shall  be  sustained  by  lany  person  by  reason  of  such 
neglect.  ..."  As  Toeterville  is  neither  a  city  nor 
town,  but  a  mere  village,  this  section  seems  to  be  appli- 
cable to  the  case,  and  th6  court  should  have  so  instructed 
the  jury,  and  not  left  it  so  uncertain  as  it  did.  Potter  v. 
R.  B.  Co.,  46  Iowa,  399 ;  McOuire  v.  R.  R.  Co.,  138  Iowa, 
664. 

V.  In  its  fifth  instruction  the  court  said :  "Our  stat- 
ute does  not  fix  any  limit  to  the  speed  at  which  trains  shall 
be  run,  even  at  highway  crossings.  In  this  case  the  speed 
c  *r.      « .•      at  which  the  train  in  question  was  run   at 

5.  Sai^e:    crossing  ^ 

of^spccd^^Si-     *^®  crossing  or  approaching  thereto — ^whether 
stniction.  gj,^^^    ^j.    little— would    uot    of    itsclf    con- 

stitute negligence,  but  you  have  the  right  to  consider  that 
speed  in  deciding  whether  or  not  reasonable  and  adequate 
signals  were  given,  together  with  all  the  proven  facts 
bearing  on  that  issue."  This  evidently  presented  but  one 
side  of  the  question.  Indeed,  if  the  jury  followed  it,  they 
were  obliged  to  find,  under  the  facts  of  the  case  as  disclosed 
by  the  testimony,  that  the  speed  of  the  train  could  not 
be  considered  as  showing  n^ligence  on  the  part  of  the  de- 
fendant, save  as  it  had  bearing  only  upon  the  question  of 
defendant's  neglect  to  give  reasonable  and  adequate  signals. 
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We  have  recently  had  occasion  to  consider  the  question 
of  speed  in  Hartman  v.  B.  B.  Co.,  132  Iowa,  582,  and 
T^e  there  said :  '^The  plaintiff  also  alleges  negligence  in  the 
speed  of  the  train  at  the  time  of  the  collision.  As  has 
often  been  said,  no  rate  of  speed  in  a  train  moving  in  the 
open  country  is  in  itself  negligence  as  to  a  person  upon  a 
crossing,  but  it  sometimes  happens,  when  considered  with 
reference  to  the  circumstances  of  the  particular  place,  that 
the  rate  of  speed  may  be  an  important  factor  in  determin- 
ing whether  due  care  has  been  exercised.  Whether,  in  view 
of  the  location  of  this  particular  crossing  at  the  end  of  a 
deep  cut,  the  obstruction,  if  any,  to  the  view  of  the  ap- 
proaching traveler,  the  failure  to  sound  signals  of  warning, 
and  other  attendant  circumstances,  the  rate  of  speed  in  this 
instance  had  any  tendency  to  indicate  a  want  of  reasonable  » 
care  on  the  part  of  the  defendant  was  a  question  of  fact,* 
and  not  of  law.'^  See,  also,  to  the  same  effect,  Kinyon  v. 
R.  B.  Co.,  118  Iowa,  340;  Hart  v.  B.  B.  Co.,  109  Iowa, 
631. 

VI.  Instruction  No.   6   read   as  in  this   wise:     "If 
defendant  permitted  box  cars  to  remain  on  the  side  track 
anywhere  near  the  crossing  in  question,  that  would  not  con- 
stitute  negligence;   but,   if   cars  were  upon 
the  side   track  near  the  crossing  so   as   to 

obstruct  the  view  of  the  track  from  the  highway,  that 
fact  may  be  considered  by  you  in  deciding  whether  or  not 
reasonable  and  adequate  signals  were  given,  and  also  in  de- 
ciding whether  or  not  the  plaintiff  used  due  care  in  ap- 
proaching the  crossing  just  before  the  accident."  This  in- 
struction was  also  erroneous,  as  we  view  it,  in  that  it  con- 
fined the  jury  to  a  consideration  of  defendant's  failure  to 
give  signals,  whereas  it  should  have  covered  other  matters 
of  negligence  charged;  as,  for  instance,  the  speed  of  the 
train.  As  sustaining  this  view,  see  Ariz  v.  B.  B.  Co.,  44 
Iowa,  288 ;  Beed  v.  B.  B.  Co.,  74  Iowa,  188. 

VII.  A  part  of  instruction  No.  8  reads  as  follows: 
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"If  you  find  from  the  evidence  under  previous  instructions 

that  defendant's  Employees  in  charge  of  the  train  in  question 

were   negligent   in   any   or   all   the   respects 

tributory  ncg-    named  in  the  first  instruction,  and  that  such 

ligence. 

negligence  was  the  direct  and  proximate  and 
natural  cause  of  the  plaintiff's  injuries  complained  of,  then 
your  verdict  should  be  for  the  plaintiff  in  some  amount, 
unless  plaintiff  has  failed  to  establish  the  fact  that  he  was 
free  from  all  negligence  on  his  part  that  caused,  or  in  «ny 
manner  contributed  to,  his  injuries,  as  explained  later  on 
in  these  instructions."  It  will  be  noticed  that  by  this 
instruction  plaintiff  was  compelled  to  negative  all  negli- 
gence on  his  part.  True,  the  instruction  also  says  "as 
explained  later  on  in  these  instructions."  That  plaintiff  is 
1  not  required  to  negative  all  negligence  on  his  part  is  so  well 
*  established  by  the  authorities  that  we  need  do  no  more 
than  cite  them.  See  Jerolman  v.  B.  R.  Co.,  108  Iowa, 
177;  Reitveld  v.  R.  R.  Co.,  129  Iowa,  249;  Camp  v.  B. 
R.  Co.,  124  Iowa,  238.  No  subsequent  instruction  was 
given  which  cured  this  error,  even  if  it  could  have  been  so 
cured. 

VIII.     This  same  error  was  repeated  in  the  ninth  in- 
struction, and  in  this  latter  instruction  the  court  also  said: 
"In  approaching  the  crossing  in  question  plaintiff  was  re- 
quired to  be  vigilant  in  the  use  of  his  senses, 
8top?*iook^and   bearing  in  mind   the  dangers   to  be   appre- 
of.care  re-       hcnded,  and  to  use  ordinary  care  under  all 

quired.  '  •^ 

the  circumstances  to  look  and  listen,  or  to 
stop  and  look  and  listen,  at  such  reasonable  place  or  places 
as  you  may  believe  would  best  enable  him  to  discover  an 
approaching  train  and  to  promote  his  own  safety.  If  you 
find  from  the  evidence  that  plaintiff  could  have  seen  the 
approaching  train  by  looking  in  the  direction  of  its  ap- 
proach before  he  reached  the  crossing,  and  in  time  to  have 
avoided  the  collision  by  ordinary  care,  and  omitted  to  do 
30^  such  omission  was  negligence  on  his  part;  and,  if  it 
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caused  or  in  any  manner  contributed  to  plaintiff's  injury, 
then  he  can  not  recover,  and  your  verdict  should  be  for  the 
defendant.^*  These  two  sentences  are  also  erroneous. 
Plaintiff's  conduct  was  not  to  be  judged  from  a  finding 
of  the  jury  after  the  accident  that  he  did  not  stop  to  look 
and  listen  at  the  best  place  or  places  to  discover  the  train. 
This  would  call  for  the  very  highest  degree  of  care  on  his 
part,  whereas  nothing  but  ordinary  care  was  required  of 
him.  Schulie  v.  E.  B.  Co.,  114  Iowa,  94.  Moreover,  in 
the  second  paragraph  the  jury  is  told  that,  if  plaintiff 
could  have  seen  the  train  in  time  to  have  avoided  the  acci- 
dent, and  did  not  then  exercise  ordinary  care,  he  could  not 
recover.  This,  too,  is  erroneous.  Baldwin  v.  B.  B.  Co., 
63  Iowa,  210.  In  the  latter  case  it  was  said:  "The  plain- 
tiff can  not  be  deemed  to  have  been  necessarily  guilty  of 
contributory  negligence  if  the  danger  might  have  been  seen, 
and  avoided  if  seen.'*  See,  also,  Artz  v.  B.  B.  Co.,  supra; 
Christiansen  v.  B.  B.  Co.,  140  Iowa,  345. 

IX.     The  latter  part  of  instruction  9  reads  as  follows : 

"In  order  to  recover  herein  it  is  the  law  that  the  burden  of 

proof  on  this  issue  is  on  the  plaintiff,  and  to  recover  he 

must  show  that  he  himself  was  free  from  all 

dear* chance:     negligcnce  that  causcd  or  in  any  manner  oon- 

instruction.  .,  ,  ,  .      .     .  *       i      i  •      • 

tributed  to  his  injury.  And  this  is  true  even 
though  the  defendant's  employees  are  shown  to  have  been 
negligent,  and  their  negligence  also  contributed  to  the  in- 
jury. The  law  will  not  permit  a  recovery  on  the  ground  of 
negligence  whenever  the  injury  is  the  result  of  the  negli- 
gence of  both  parties  at  the  same  instant  of  time.  If 
plaintiff  has  failed  to  show  by  a  preponderance  of  the  evi- 
dence that  he  was  free  from  negligence  contributing  to  his 
injury,  your  verdict  should  be  for  the  defendant,  unless 
plaintiff  has  made  a  case  under  the  claim  of  *last  clear 
chance,'  as  stated  in  the  next  instruction."  This  was  fol- 
lowed by  the  tenth  instruction,  reading:  "If  the  engineer 
exercised  ordinary  care  and  diligence  to  prevent  a  collision 
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after  he  saw  the  plaintiff  in  a  position  of  peril,  or  it 
was  evident  he  was  going  into  a  place  of  peril  then  plain- 
tiff can  not  recover  on  this  claim  of  'last  clear  chance.*  If 
the  defendant  did  not  use  ordinary  care  and  diligence  to 
prevent  a  collision,  as  herein  stated,  such  failure  would 
be  negligence  on  his  part,  and,  if  it  caused  the  accident  in 
question,  and  the  plaintiff  was  free  from  negligence  at  the 
instant  of  the  collision,  as  herein  stated,  such  failure 
would  be  negligence  on  his  part,  and,  if  it  (jaused  the  acci- 
dent in  question,  and  the  plaintiff  was  free  from  negligence 
at  the  instant  of  the  collision,  even  though  he  had  been 
negligent  at  some  time  before  that  instant,  then  and  in 
such  case  the  plaintiff  may  recover  on  this  claim;  but,  if 
the  plaintiff  himself  was  negligent  at  the  very  instant  of 
the  collision  and  such  negligence  in  any  manner  contributed 
to  his  injury,  then  and  in  such  case  the  plaintiff  can  not 
recover  under  this  claim.  The  rule  of  'last  clear  chance' 
does  not  apply  to  the  case  of  a  plaintiff  who  was  himself 
I  negligent  at  the  very  instant  of  the  injury  for  which  he 
<  sues,  if  such  negligence  in  any  manner  contributes  to  his 
injury." 

The  trial  court  seems  to  have  been  laboring  under  a 
misapprehension  of  the  doctrine  of  "last  clear  chance,"  as  it 
has  been  called.  It  is  not  true  that  a  plaintiff  can  not  rely 
upon  the  doctrine  if  his  negligence  continued  down  to  the 
very  instant  of  the  collision.  This  may  be  true  in  some 
cases,  of  course;  but  it  is  by  no  means  an  universal  rule. 
The  rule  for  this  state,  as  applied  to  the  facts  which  a 
jury  might  have  found,  is  this:  In  the  application  of  that 
doctrine  it  is  not  necessary  to  find  that  the  negligence  of 
the  plaintiff  had  ceaaed  to  operate  before  the  accident 
occurred,  and  that,  if  it  had  ceased  to  operate,  the  defend- 
ant with  knowledge  of  plaintiff's  danger  due  to  his  own 
negligence,  had  failed  to  take  reasonable  precautions  to 
avoid  injury  to  him.  It  was  enough  to  call  for  the  appli- 
cation  of   that   doctrine   that    the    defendant's    employees 
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knew  of  plaintiff?s  danger  in  time  to  have  avoided  injury 
to  him  in  the  exercise  of  reasonable  care,  even  though 
he  was  negligent  in  putting  himself  in  a  place  of  danger, 
and  continued  to  be  negligent  in  not  looking  out  for  his 
own  safety.  Barry  v.  R.  R.  Co.,  119  Iowa,  62;  Doherty 
V.  R.  R.  Co.,  137  Iowa,  368;  Purcell  v.  R.  R.  Co.,  109 
Iowa,  629;  Kelly  v.  R.  R.  Co./ 118  Iowa,  390.  There 
is  general  agreement  in  the  authorities  that,  where  an 
engineer  actually  sees  a  person  in  a  position  of  danger, 
and  then  fails  to  do  what  he  reasonably  can  to  prevent  an 
accident,  the  railroad  company  is  held  responsible  for  the 
resulting  injury,  irrespective  of  the  question  of  contribu- 
tory negligence.  If  just  before  that  climax  only  one  party 
had  the  power  to  prevent  the  catastrophe,  and  he  neglected 
to  use  it,  the  legal  responsibility  is  his  alone.  If,  how- 
ever, each  had  such  power,  and  each  neglected  to  use  it, 
then  their  negligence  was  concurrent,  and  neither  can  re- 
cover against  the  other. 

The  trial  court  evidently  had  in  mind  the  rule  which 
applies  when  neither  party  discovers  the  other  and  the  neg- 
ligence is  concurrent,  or  to  a  case  where  one  has  no  bet- 
10.  Same:  ^cr  Opportunity  than  the  other  to  anticipate 

evidence.  ^^^  accidcut,  or  any  better  means  of  prevent- 
ing it  than  the  other.  But  there  was  enough  testimony  in 
this  case  to  take  the  question  to  the  jury  as  to  whether  or 
not  the  defendant  might  not  have  prevented  the  injury,  al- 
though the  plaintiff  was  negligent  down  to  the  very  time 
of  the  collision.  It  is  one  thing  to  hold  that  the  continu- 
ing negligence  of  a  plaintiff  will  prevent  a  recovery  for  a 
negligent  omission  of  defendant  to  discover  his  peril,  and 
quite  another  to  hold  that  plaintiff's  continuing  negligence 
will  prevent  a  recovery  for  the  n^ligence  of  the  defend- 
ant in  failing  to  take  proper  care  to  avert  the  accident 
after  the  plaintiff's  danger  had  been  discovered  and  ought 
to  have  be^n  appreciated.  If  each  party  is  negligent  in 
failing  to  discover  the  danger,  then  the  negligence  is  ordin- 
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arily  concurring,  and  the  doctrine  of  last  fair  chance  does 
not  apply.  But  if  defendant  discovered  plaintiff's  negli- 
gence and  his  peril  in  time  to  have  avoided  the  injury, 
and  did  not  take  the  necessary  means  to  do  so,  then  the 
doctrine  does  apply  in  full  force;  for  in  such  cases  the 
^  defendant  has  the  last  opportunity  of  ^  avoiding  the  colli- 
•  sion.  This  thought  was  not  presented  to  the  jury  by  the 
instructions  given.  Indeed  that  view  of  the  case  was  dis- 
tinctly withdrawn.     In  this  there  was  manifest  error. 

X.  Instruction  No.  11,  given  by  the  trial  court  reads: 
"If  you  believe  from  the  evidence  that  at  some  time  before 
the  plaintiff  reached  a  place  of  actual  peril,  and  when  by 
11  Railways-  *^®  cxercise  of  Ordinary  care  he  might  have 
wnfr^Story  avoidcd  a  collision  by  stopping  his  team  or 
negligence.  tumiug  it  asido  after  the  danger  signal  was 
sounded  and  was  heard  by  him,  and  he  then  saw  th^  ap- 
proaching train,  it  was  his  duty  to  stop  the  team  or  turn 
it  aside,  and  the  engineer  had  the  right  to  assume  that  he 
would  heed  the  signal  and  avoid  the  danger  of  a  collision, 
and  to  a(it  upon  his  assumption  until  such  time  as  it  was 
made  evident  to  him  that  plaintiff  was  about  to  go  into 
a  place  of  peril  in  spite  of  the  warning.  If  you  find 
from  the  evidence  that  the  facts  were  as  stated  in  this  in- 
struction, then  it  was  negligence  for  the  plaintiff  to  go 
forward,  and  if  he  did  so,  and  was  injured  as  a  conse- 
quence, he  can  not  recover  herein,  and  your  verdict  should 
be  for  the  defendant."  It  is  somewhat  difficult  to  under- 
stand just  what  this  instruction  means.  From  one  point 
of  view  it  is  clearly  erroneous,  as  said  by  this  court  in 
Adams  v.  R.  R.  Co.,  138  Iowa,  487.  "If  a  traveler  ob- 
serves a  car  at  such  a  distance  that  in  the  exercise  of 
ordinary  prudence  he  believes  he  can  safely  cross,  and  in 
undertaking  to  do  so  a  collision  occurs,  this  can  not  be 
attributed  to  negligence  on  his  part" — citing  Patterson  v. 
Townsend,  91  Iowa,  725;  Ward  v.  MarshalUown  Co.,  132 
Iowa,    679.      See,    also,    as    supporting    this    proposition, 
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Powers  V.  Railway,  143  Iowa,  427.     See  page  434,  where 
we  said:     "If,  under  the  circumstances  as  they  reasonably 
appeared  to  him,  plaintiff  was  justified  in  thinking  that 
he  could  cross  the  track   in  safety,   and  he  was   in  fact 
injured  by  reason  of  the  improper  speed  at  which  the  car 
was  operated,  his  right  to  recover  is  not  conclusively  nega- 
tived by  proof  that,  if  he  had  looked  just  before  coming 
into  the  immediate  proximity  of  the  track,  he  might  have 
discovered  his  danger  and  avoided  it."     Moreover,  the  in- 
struction tells  the  jury  that,  if  plaintiff  might  at  some  time 
before  he  reached  a  place  of  peril  have  avoided  the  peril  by 
stopping  his  team,  or  otherwise,  then  he  was  guilty  of  negli- 
gence.    That  this  was  error  see   Winey   v.   Railroad,   92 
Iowa,  622;  Mackerall  v.  Railroad,  111  Iowa,  547;  Meyer 
V.  Railroad,   134  Iowa,   722;   Hartman  v.   Railroad,   132 
Iowa,  584. 

Again,   from   another  view,   the   instruction   is  erron- 
eous in  that  it  failed  to  state  a  well-understood  principle 
of  law  that,  when  one  is  confronted  with  a  sudden  peril, 
it  is  not  necessarily  negligence  on  his  part  if 
he  takes  the  more  dangerous  of  two  or  more 
means  of  escape.      That  this   is   a   fundamental   rule   see 
Pierson  v.  R.  R.  .Co.,   127   Iowa,   13;   Cummings  v.   R. 
fi.  Co.,  114  Iowa,  85 f  and  cases  cited. 

For  the  many  errors  pointed  out  there  must  be  a  re- 
versal of  the  judgment.  It  must  not  be  assumed  from  this 
reversal,  however,  that  we  believe  plaintiff  was  free  from 
contributory  negligence.  That  was,  as  we  believe,  a  fair 
question  for  the  jury  under  proper  instructions.  With 
proper  instructions  a  jury  might  find  that  plaintiff  was 
negligent,  but  it  is  not  our  province  to  do  so.  The  parties 
*^  entitled  to  the  verdict  of  a  jury  upon  this  question  un- 
Qer  proper  directions  from  the  trial  court.  Neither  should 
It  be  inferred  that  we  think  a  verdict  should  be  returned 
^or  plaintiff  under  the  rule  of  the  "last  clear  chance." 
^hat,  too,  we  regard  as  a  jury  question,  more  doubtful, 
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perhaps,  than  the  first  question  of  fact.  These  observar 
tions  are  made  because  of  defendant's  insistance  that,  no 
matter  what  errors  the  trial  court  may  have  made,  the 
judgment  should  not  be  reversed,  because  upon  the  whole 
record  there  should  have  been  a  verdict  and  judgment  for 
it.  We  think  there  was  enough  testimony  to  take  the  case 
to  the  jury  on  both  propositions,  and  that  plaintiff  is 
entitled  to  the  judgment  of  a  jury  upon  proper  instruc- 
tions. 

Appellee's  counsel  suggest  that  the  record  is  not  in  such 
shape  that  we  may  consider  the  propositions  discussed,  or 
any  others ;  but  with  this  we  can  not  agree.  Proper  excep- 
tions were  saved  to  the  instructions  reviewed,  and  all  other 
points  discussed  were  properly  preserved  of  record  and 
presented  to  us  in  the  briefs.  These  latter  were  made  more 
prolix  and  extended  than  they  should  have  been,  but  here 
again  counsel  are  equally  in  fault. 

The  result  is  that  the  judgment  must  be  and  it  is 
reversed,  and  the  cause  remanded  for  a  retrial. — Reversed 
and  remanded. 

Evans,  C.  J.  (dissenting  in  part). — ^I  do  not  dissent 
from  the  final  word  of  the  majority  opinion,  but  there  is 
much  of  such  opinion  in  which  I  can  not  concur.  I  only 
care  to  specify  and  discuss  the  seventh,  ninth,  and  tenth 
divisions  of  such  opinion. 

I  will  pass  the  seventh  division  for  last  consideration, 
and  will  consider  first  the  ninth  division  of  such  opinion. 
This  involves  a  discussion  of  the  doctrine  of  the  "last  clear 
chance."  Our  previous  decisions  are  not  wholly  consist- 
ent in  their  discussion  of  this  doctrine.  Special  attention 
was  given  to  this  subject  in  the  recent  case  of  Bourrett 
V.  B.  B.  Co,  (Iowa)  121  K  W.  380.  The  pronouncement 
made  in  the  present  majority  opinion  is  quite  inconsistent 
with  the  holding  of  the  majority  opinion  in  the  Bourrett 
case,  and  creates  further  complication  in  our  holdings  <m 
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that  subject.  Briefly  stated,  the  holding  of  the  majority 
opinion  in  the  Bourrett  ease  was  that  the  doctrine  of  last 
dear  chance  involves  the  question,  not  of  comparative  neg- 
ligence, but  of  proximate  cause.  The  theory  of  the  appli- 
cation of  the  doctrine  is,  as  there  set  forth,  that  the  sub- 
sequent  negligence  of  the  defendant  became  the  proximate 
cause  of  the  injury,  and  that  the  previous  n^ligence  of 
the  plaintiff  was  therefore  not  a  contributing  agency.  Such 
negligence  of  the  defendant  is  sometimes  designated  as  ^'neg- 
ligence after  negligence,^^  or  "subsequent  negligence."  If 
the  previous  negligence  of  the  plaintiff  is  no  part  of  the 
proximate  cause,  then  it  is  not  contributory,  and  it  is  an 
inaccuracy  of  speech  to  call  such  negligence  "contributory 
negligence."  This  is  the  substance  of  the  holding  in  the 
Bourrett  case.  The  analysis  worked  out  in  that  case  was 
that  the  liability  of  the  defendant  arose  under  this  doc- 
trine by  reason  of  its  negligence  after  the  previous  negli- 
gence of  the  plaintiff  had  ceased  to  operate,  and  because 
such  previous  negligence  could  not  be  deemed  a  part  of  the 
proximate  cause.  If  this  is  a  correct  analysis,  then  it  can 
not  be  said  that  a  plaintiff  may  recover  under  this  doctrine, 
even  though  his  contributory  negligence  existed  up  to  the 
moment  of  the  accident,  because  if  such  negligence  was  no 
part  of  the  proximate  cause,  it  could  not  be  contributory. 

The  position  taken  by  the  majority  opinion  at  this 
py)int  is  a  substantial  quotation  from  the  case  of  Powers  v. 
B.  R.  Co.,  115  N".  W.  496  (Iowa).  It  is  overlooked,  how- 
ever, that  a  rehearing  was  grian<ted  in  that  case,  and  that  a 
subsequent  opinion  was  filed  therein  which  entirely  aban- 
doned .the  position  upon  which  the  majority  opinion  now 
rests.  See  143  Iowa,  427.  In  the  subsequent  opinion  it  was 
held  that  the  doctrine  of  ^last  clear  chance"  had  no  applica- 
tion to  the  case.  I  quote  the  third  division  of  such  opinion, 
which  is  as  follow:  "The  motion  for  new  trial  also  raised 
the  question  whether  there  was  not  such  evidence  in  the 
record  as  to  require  an  instruction  to  the  jury,  as  to  the 
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doctrine  of  the  last  fair  chance.  Under  the  rale  announced 
in  the  recent  case  of  Bourreit  v.  Chicago  &  Northwestern 
Railroad  Company  (Iowa)  121  N.  W.  380,  the  plaintiff  was 
not  entitled  to  a  submission  of  the  question  of  defendant's 
liability  on  the  principle  that  defendant's  employee  should 
have  discovered,  and  might  have  averted,  the  injury  to 
plaintiff,  notwithstanding  plaintiff's  contributory  negligence, 
*if  the  contributory  negligence  of  the  plaintiff  continued 
up  to  the  very  moment  of  his  injury.  Without  elabora- 
tion, it  is  sufficient  to  say  that,  under  the  record  as  pre- 
sented, the  court  was  not  bound  to  submit  to  the  jury 
the  question  of  defendant's  liability  under  the  doctrine 
of  the  last  fair  chance.  What  has  been  said  in  the  case 
just  cited  suflSciently  indicates  the  views  of  the  court  as  ap- 
plied to  the  case  before  us.  The  duty  of  the  defendant's 
employee  to  avoid  the  injury  to  the  plaintiff  approaching 
its  track  was  not  greater  than  the  duty  of  the  plaintiff 
to  avoid  injury  from  the  approaching  car,  and  these  duties 
were  concurrent  and  continuous  up  to  the  moment  of  the 
accident.  If  it  should  be  found  by  the  jury  that  plaintiff 
was  guilty  of  contributory  negligence  in  failing  to*  look 
-out  for  the  approaching  car  before  he  stepped  upon  tho 
track,  then  the  defendant  could  not  be  held  liable  for  neg- 
ligence of  its  employee  in  failing  to  avoid  injury  to  plain- 
tiff at  that  time." 

I  find  nothing  in  the  cases  cited  in  the  majority  opinion 
which  would  justify  us  in  holding  that  the  tenth  instruc- 
tion of  the  trial  court  was  erroneous.  The  Purcell  case, 
109  Iowa,  628,  was  a  case  where  the  injured  party  had 
by  his  own  negligence  ventured  upon  a  bridge.  When 
his  danger  became  imminent,  and  apparent  to  the  engineer, 
he  was  helpless  to  save  himself,  except  by  jumping  from 
the  bridge.  Such  a  situation  is  covered  fully  by  our  hold- 
ing in  the  Bourrett  case.  The  negligence  of  the  engineer 
arose  after  the  negligence  of  the  injured  party  had  spent 
itslf.     The  Kelly  case   (118  Iowa,  390),  was  one  where 
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the  injured  party  was  a  section  hand,  and  was  engaged  in 
driving  spikes  upon  the  track.  The  morning  was  cold, 
and  his  cap  was  pulled  down  over  his  ears.  He  was  not 
aware  of  the  approach  of  the  train,  and  the  evidence  tended 
to  show  that  this  fact  was  known  to  the  engineer  in  time 
to  have  protected  him.  It  was  held  that  his  failure  to  dis- 
cover his  danger  would  not  necessarily  defeat  him.  Wheth- 
er in  this  class  of  cases  the  liability  of  the  defendant  should 
be  predicated  upon  the  doctrine  of  last  clear  chance,  or 
upon  the  theory  of  willful  or  wanton  injury,  is  one  of  the 
questions  upon  which  there  is  much  diversity  of  opinion 
in  the  authorities.  In  the  Kelly  case  this  court  did  not* 
in  terms  specify  the  theory  upon  which  the  liability  was 
sustained.  The  opinion  in  the  case  recognizes  a  distinction 
between  the  case  then  under  consideration,  where  the  in- 
jured party  was  already  in  the  place  of  danger,  when 
discovered,  and  that  class  of  cases  where  the  injured  party 
was  not  in  a  place  of  danger  when  observed  by  the  train- 
men, but  negligently  proceeded  into  the  danger  zone  at 
such  time  and  place  when  it  was  too  late  for  the  trainmen 
to  protect  him.  In  the  latter  class  of  cases  it  is  usually 
held  that  the  trainmen  are  not  ordinarily  bound  to  antici-^ 
pate  that  such  a  person  will  proceed  into  the  danger  zone 
and  the  duty  of  the  trainmen  to  stop  a  train  does  '  not 
arise  until  the  peril  of  such  person  is  apparent  or  immi- 
nent. In  such  a  case  trainmen  are  not  required  to  stop 
their  train  by  the  mere  fact  that  they  may  see  persons 
near  the  track  outside  the  zone  of  danger,  even  though  they 
be  approaching  such  zone  of  danger.  In  the  case  at  bar 
the  plaintiff  was  driving  toward  the  crossing.  The  front 
feet  of  his  horses  had  but  just  reached  the  main  track 
as  the  train  came  upon  him.  He  turned  them  to  one  side, 
and  the  side  of  the  passing  train  brushed  down  horses 
and  wagon.  It  is  manifest,  therefore,  that  he  had  been  in 
the  danger  zone  for  only  a  moment  before  the  collision. 
The  Doheriy  case,   137  Iowa,   358,  does  not  support 
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the  majority  opinion.  It  was  there  held  that  the  doctrine 
of  last  fair  chance  had  no  application  to  the  case^  and  the 
judgment  below  was  reversed  on  that  ground.  I  quote 
from  the  opinion  as  follows:  ^^In  this  situation  of  the 
evidence  there  was  no  room  for  application  of  the  doc- 
trine of  the  last  fair  chance.  That  doctrine  can  have  ap- 
plication only  in  the  cases  where  it  is  made  to  appear  that 
the  negligence  of  the  defendant  culminating  in  the  acci- 
dent arose  after  the  discovery  of  the  position  of  danger 
in  which  plaintiff,  by  his  own  negligence,  had  placed  him- 
self. This  is  upon  the  theory  that  under  such  circum- 
stances the  negligence  of  defendant,  and  not  the  prior  act 
of  negligence  of  plaintiff,  must  be  regarded  as  the  proxi- 
mate cause  of  the  accident.  .  .  .  It  is  no  doubt  true, 
by  the  great  weight  of  authority,  that  in  the  case  of  steam 
railways  operated  over  private  ways  there  can  be  no  re- 
covery for  injuries  sustained  by  one  negligently  exposing 
himself  to  danger,  except  on  proof  that,  after  being  actually 
discovered,  the  railway  employees  might  have  stopped  the 
train,  and  n^ligently  failed  to^do  so.  As  the  proposi- 
tion is  put  in  some  of  the  cases,  the  injury  inflicted,  to  be 
recoverable  for,  must  appear  to  have  been  wanton  in  the 
sense  that  the  person  in  charge  of  the  train,  after  being 
made  aware  of  the  danger,  and  having  the  means  at  hand 
by  the  use  of  which  he  might  have  prevented  the  accident, 
negligently  failed  to  adopt  or  make  use  of  such  means. 
But  in  this  state,  as  in  many  of  the  other  states,  the  rule 
applicable  in  steam  railway  cases  is  departed  from  when 
dealing  with  accidents  arising  out  of  street  railway  opera- 
tion, to  the  extent,  at  least,  of  holding  that  proof  of  ac- 
tual knowledge  of  the  position  of  danger  of  the  party  who 
suffers  injury  is  not  in  all  cases  required."  The  case 
above  quoted  from  was  a  street  railway  case. 

The  Barry  case,  119  Iowa,  62,  was  also  a  street  rail- 
way case.  It  was  held  that  there  was  evidence  tending  to 
show  that  the  motorman  did  see  the  deceased  in  the  place 
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of  danger  in  time  to  have^roided  his  injury.     Turning 
to  the  case  at  bar,  it  is  ver^Qoubtf ul  in  my  mind  that  the 
plaintiff  was  entitled^  an  instruction  at  all  on  the  doc- 
trine of  last  clear  crance.     Assuming  that  the  engineer 
saw  him  for  some  distance  before  the  engine  reached  the 
crossing,  he  was  not  in  a  place  of  danger  at  that  time. 
He  was  approaching  the  crossing,  it  is  true.     So  was  the 
train.     I  find  nothing  in  the  evidence  to  charge  the  en- 
gineer with  knowledge  that  the  plaintiff  would  undertake 
to  cross  the  track   in   front  of  the  train  until   he   drove 
his  team  into  the  danger  zone.     Up  to  this  time  at  least, 
the  engineer  had  the  right  to  presume  that  the  plaintiff 
would  stop  and  give  the 'train  the  right  of  way  over  the 
crossing.      The  plaintiff  can   invoke   the   doctrine   of  last 
clear  chance  only  upon  the  theory  that,  after  his  intention 
to  cross  the  track  ahead  of  the  train  became  apparent  to 
the  engineer,   such  engineer,   in  the  exercise  of  ordinary 
care,  could  have  stopped  his  train.     In  view  of  the  new 
trial  to  be  had  I  will  not  discuss  that  question  of  fact. 
Assuming  that  the  plaintiff  was  entitled  to  an  instruction 
on  the  subject,  it  seems  to  me  that  instruction  No.    10, 
given  by  the  trial  court,  was  applicable  to  the  evidence, 
and  was  in  accord  with  the  rule  annoimced  in  the  Bourrett 
case. 

n.     I  can  not  concur  in  division  10  of  the  majority 

opinion.      This    division    deals    with    instruction   No.    11, 

given  by  the  trial  court.     The  instruction  is  set  out  in  full 

in  such  division,  and  I  will  not  repeat  it.     I  do  not  think 

the  instruction  is  amenable  to  the  criticism  which  is  made 

upon  it,  either  as  to  its  substance  or  form.     The  substance 

of  this  instruction  is  that,  if  by  the  exercise  of  ordinary 

care  plaintiff  could  have  avoided  the  collision  by  stopping 

his  team   after  he  heard   the  danger  signal  and  saw  the 

approaching  train,  it  was  his  duty  to  stop  it.     As  an  ab- 

tract  proposition,  this  sounds  to  me  like  elementary  law, 

and  yet  this  is  the  very  point  in  which  the  instruction  is 
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criticised.  Surely,  if  the  plai^ff  saw  the  approaching  train 
in  time  to  stop  by  the  exerci™of  ordinary  care,  he  was  as 
much  bound  to  stop  as  was  the  e^kieer  who  saw  the  ap- 
proaching team.  There  is  no  room^n  such  a  case  for  the 
application  of  the  doctrine  of  last  clear  chance.  It  is  also 
true  in  such  a  case  that  the  engineer  might  properly  as- 
sume that  the  plaintiff  would  avoid  the  collision,  and  that 
he  might  act  upon  such  assumption  until  "it  was  made  evi- 
dent to  him  that  plaintiff  was  about  to  come  into  a  place 
of  peril  in  spite  of  the  warning."  This  instruction  does 
not  assume  to  determine  plaintiff's  contributory  negligence 
as  a  matter  of  law  upon  the  evidence,  but  it  holds  him 
only  to  the  exercise  of  ordinary  care.  It  requires  the  jury 
to  determine  whether  ordinary  care  after  the  plaintiff  saw 
the  approaching  train  would  enable  him  to  avoid  a  colli- 
sion by  stopping  his  team.  This  proviso  disposes  also  of 
the  suggestion  of  "sudden  peril,"  which  is  made  in  the 
majority  opinion.  Ordinary  care  was  the  measure  of 
plaintiff's  duty  at  all  times.  What  would  constitute  or- 
dinary care  would  vary  and  depend  upon  the  circum- 
stances surrounding  him,  including  "sudden  peril"  or 
other  distracting  circumstances,  and  there  is  nothing  in  the 
instruction  complained  of  which  excludes  the  considera- 
tion of  such  circumstances  by  the  jury  in  determining  the 
question  of  ordinary  care. 

III.  In  the  seventh  division  of  such  opinion  the 
eighth  instruction  of  the  trial  court  is  held  to  be  errone- 
ous. In  this  instruction  the  trial  court  instructed  the  jury 
that  it  was  incumbent  upon  the  plaintiff  to  prove  that 
"he  was  free  from  all  negligence  on  his  part  that  caused, 
or  in  any  manner  contributed  to,  his  injuries,  as  explained 
later  in  these  instructions."  It  is  held  that  plaintiff  was 
not  required  to  negative  all  negligence,  and  that  the  in- 
struction was  therefore  erroneous.  This  holding  of  the 
majority  opinion  has  support  in  the  case  of  Jerolman  v.  R. 
R.  Co.,  108  Iowa,  177,  and  my  criticism  is  directed  pri- 
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marily  to  the  holding  in  th|^case.     The  holding  in  that 


tl^c 
lii^pv: 


case  is  so  clearly  out  of  lii^pvith  our  other  cases  that  it 
has  never  been  expresdff  followed  until  now,  and  I  think 
it  ought  to  be  frankl]^)verruled.  The  instruction  under 
consideration  in  the  Jerolman  case  was  that  the  plaintiff 
must  show  herself  free  from  "all  negligence"  which  con- 
tributed to  her  injury.  It  was  said  in  the  opinion  that 
this  imposed  upon  the  plaintiff  a  higher  degree  of  duty 
than  ordinary  care.  It  was  conceded  therein  that  "any 
want  of  ordinary  care,  however  slight,''  if  it  contributed 
to  the  injury,  would  defeat  the  plaintiff's  cause  of  ac- 
tion. But  it  was  argued  therein  that  "slight  want  of  or- 
dinary care  must  not  be  confused  with  slight  negligence." 
To  my  mind  the  reasoning  at  this  point  was  not  sound. 
It  is  a  truism  to  say  that  the  plaintiff  must  prove  freedom 
from  contributory  negligence.  Freedom  from  contributory 
negligence  implies  the  exclusion  of  all  contributory  negli- 
gence. "Want  of  ordinary  care"  is  the  stereotyped  defini- 
tion of  negligence  when  ordinary  care  is  the  measure  of 
duty  imposed.  Negligence  is  want  of  ordinary  care. 
Want  of  ordinary  care  is  negligence.  In  the  Jerolman 
case  it  was  held  that  it  would  be  proper  to  instruct  that 
the  plaintiff  must  show  freedom  from  any  want  of  ordin- 
ary care.  "All  negligence"  and  "any  want  of  ordinary 
care"  are  equivalent  under  our  stereotyped  definition. 

In  the  case  of  Boot  v.  R.  R.  Co.,  122  Iowa,  469, 
the  trial  judge  (the  late  Justice  Bishop,  then  on  the  trial 
bench)  evidently  undertook  to  conform  to  the  holding  in 
the  Jerolman  case.  He  instructed  the  jury  that  it  was 
incumbent  upon  the  plaintiff  to  prove  that  she  did  not  by 
her  own  negligence  contribute  "in  any  material  degree  to 
her  own  injury."  This  instruction  was  condemned  as  con- 
trary to  previous  authorities.  No  reference  however  is 
made  in  the  reversing  opinion  to  the  Jerolman  case.  In 
Camp  V.  R.  R.  Co,,  124  Iowa,  238,  another  trial  judge 
instructed  the  jury  that  it  was  incumbent  upon  the  plain- 


Digitized  by 


Google 


216  Beuggeman  v.  IlL.  Cent.  Ky.  Co.   [147  lovra, 

tiff  to  show  that  he  was  no^to  any  material  degree  neg- 
ligent himself."  This  phra^Bogy  was  distinguished  from 
that  used  in  the  Boot  case,  and  the  instruction  was  sus- 
tained on  the  authority  of  the  JertiQ^an  case.  In  Rietveld 
V.  R.  jB.  Co.,  129  Iowa,  249,  the  Jerolman  case  is  cited, 
among  others,  but  it  is  in  no  sense  followed  on  this  point 
by  any  holding  in  the  opinion.  Indeed  the  language  used 
in  this  opinion  is  contradictory,  rather  than  confirmatory, 
of  the  Jerolman  case  in  this  respect.  It  is  said  therein: 
"Of  course  the  plaintiff's  negligence  must  be  such  as  con- 
tributes proximately  to  his  injury;  but,  if  it  does  so  in 
whole  or  in  part,  in  any  manner  or  to  any  degree,  there 
can  be  no  recovery  on  his  behalf."  The  citation  of  the 
Jerolman  case  is  made  in  support  of  the  quoted  proposi- 
tion. The  Jerolman  case  was  decided  ten  years  ago,  and 
has  never  since  been  squarely  followed  on  this  point  until 
now.  The  attempt  to  follow  it  in  the  Camp  case  resulted 
in  a  superfine  distinction  between  the  holding  in  the  Camp 
case,  supra,  and  the  reverse  holding  in  the  Root  case,  supra. 
It  seems  to  me,  therefore,  that  the  Jerolman  case  ought  to 
be  regarded  as  out  of  line  with  the  great  body  of  our 
cases,  and  as  hypercritical.  I  see  no  way  to  follow  it  con- 
sistently without  the  constant  necessity  of  urging  verbal 
distinctions  where  no  practical  distinction  exists. 

Some  point  is  made  in  the  Jerolman  opinion  of  the 
fact  that  the  trial  court  had  not  defined  negligence.  In 
the  case  at  bar  instructions  4  and  9  contain  a  sufficient 
definition  of  negligence  as  being  want  of  ordinary  care. 
That  objection,  therefore,  is  not  applicable  here.  To  that 
extent  this  case  can  be  distinguished  from  the  Jerolman 
case.  I  think  the  instruction  of  the  trial  court  on  this 
question  should  be  sustained. 
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State  of  Iowa  v.  Frank  Dybb,  App 

Murder  in  the  first  degree:    indictment:   sufficien 

1  ment  charging  that  the  shooting  of  deceased  wi 
intent  to  kill  and  that  it  was  done  wrongfully,  d 
meditatedly  and  with  specific  intent  to  kill  and  i 
murder  in  the  first  degree. 

Evidence:    dying  declarations.    Statements  concemii 

2  made  by  a  deceased  in  extremis,  and  in  the  beli 
been  mortally  wounded,  are  admissible  as  dying  < 

Evidence:    excluson:    prejudice.     The  erroneous  e: 

3  dence  which  is  subsequently  admitted  is  not  prej 

Mnrder:    self-defense:   duty  to  retreat:   instructk 

4  of  an  assailant  is  only  excusable  on  the  ground 
where  it  reasonably  appears  to  be  the  only  means 
own  life,  or  preventing  great  bodily  injury.  If  tJ 
appears  to  be  imminent  can  be  avoided  in  any  o 
retreating,  the  taking  of  the  life  of  the  assailai 
fiable. 

Same.    Where  it  appears  that  the  accused  had  a  roc 

5  of  the  deceased,  but  that  the  assault  was  made  in 
ing  rooms  of  the  house  and  not  in  the  room  ol 
duty  to  retreat  existed  the  same  as  though  the  assa 
at  some  other  place  where  the  rights  of  each  were 

Murder:    submission  of  lower  offenses.     Where  it 

6  prosecution  for  murder  that  the  deceased  died  wi 
after  he  was  shot  by  defendant,  the  court's  re 
the  question  of  defendant's  guilt  of  some  offens 
degree  of  homicide  was  proper. 

Self-defense:      evidence.    Under  the  evidence  in  thii 

7  tion  of  whether  accused  shot  deceased  in  self-c 
the  jury. 

Appeal  from  Monona  District  Court. — Hon.  I 

Judge. 
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Monday,  February  8,  1910. 

Rehearing  Denied,  Thursday,  April    14,  1910. 

The  defendant  was  indicted  for  the  crime  of  murder 
in  the  first  degree-.  Upon  trial  he  was  convicted  of  man- 
slaughter and  appeals. — Affirmed. 

Sullivan  &  Oriffin,  B.  F.  Ross  and  E.  L.  Conlin,  for 
appellant. 

H.  W.  Byers,  Attorney-General,  Chas.  W.  Lyon,  As- 
sistant Attorney-General,  for  the  State. 

Deemer,  C.  J. — That  defendant  shot  one  E.  C.  Kirk 
and  inflicted  a  wound  from  which  he  almost  immediately 
died  is  practically  admitted.  Defendant  relied  largely 
upon  the  defense  of  self-defense.  This  defense  was  sub- 
mitted to  the  jury,  but  without  avail.  For  a  reversal 
many  propositions  are  relied  upon,  which  we  shall  con- 
sider in  the  order  presented  by  the  briefs. 

It  is  first  insisted  that  the  trial  court  was  in  error  in 

submitting  the  crime  of  murder  in  the  first  degree,  for  the 

reason  that  the  indictment  does  not  charge 

THE  FIRST  DE-    that  dcffrec  of  homicide.     To  meet  this  prop- 

gree:  indict-      ..,..,_,  jt      jr 

ment:  suffi-     *  ositiou  it  Will  uot  be  ucccssary  to  do  more 
than  set  forth  the  charging  part  of  the  pre- 
sentment.    It  reads  as  follows: 

For  that  the  said  Frank  Dyer  then  and  there,  and  in 
and  upon  the  body  of  one  E.  C.  Kirk,  willfully,  feloniously, 
deliberately,  premeditatedly,  and  with  malice  aforethought, 
did  commit  an  assault  with  a  deadly  weapon,  to  wit,  a  re- 
volver, then  and  there  loaded  with  powder  and  ball,  the  par- 
ticular description  of  said  revolver  being  to  this  grand  jury 
unknown,  and  said  revolver  being  then  and  there  held  in 
the  hands  of  the  said  Frank  Dyer,  and  then  and  there  the 
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said  Frank  Dyer  did,  with  a  specific  intent  to  kill  and 
murder  the  said  E.  C.  Kirk,  willfully,  feloniously,  deliber- 
ately, premeditatedly,  and  with  malice  aforethought,  shoot 
off  and  discharge  the  contents  of  said  deadly  weapon  at, 
against,  and  into  the  body  of  the  said  E.  C.  Kirk,  thereby 
wrongfully,  willfuly,  feloniously,  deliberately,  premeditat- 
edly, and  with  malice  aforethought,  and  with  the  specific 
intent  aforesaid,  inflicting  upon  the  body  of  the  said 
E.  C.  Kirk  a  mortal  wound,  of  which  mortal  wound  the 
said  E.  C.  Kirk  did,  on  or  about  the  3d  day  of  March, 
A.  D.  1909,  die. 

That  this  charges  murder  in  the  first  degree,  see  cases 
cited  in  1  McClain's  Criminal  Law,  367.  It  not  only 
charges  that  the  shooting  was  with  the  specific  intent  to 
kill,  but  also  that  it  was  done  wrongfully,  deliberately,  pre- 
meditatedly, and  with  the  specific  intent  to  kill  and  murder. 
This  is  sufficient.  State  v.  Townsend,  66  Iowa,  741; 
State  V,  Stanley,  38  Iowa,  526.  The  cases  relied  upon 
for  appellant  are  not  in  point.  In  State  r.  Andrews,  84 
Iowa,  88,  there  was  no  allegation  that  the  killing  was 
done  deliberately,  premeditatedly,  and  with  malice  afore- 
thought, and  the  same  defect  appears  in  the  indictment 
in  State  v.  Linhoff,  121  Iowa,  632.  Here  both  the  assault 
and  the  killing  are  alleged  to  have  been  done  with  the 
intent  to  kill  and  murder. 

II.  The  state  was  permitted,  over  defendant's  objec- 
tions, to  introduce  what 'were  said,  to  be  the  dying  declara- 
tions of  Kirk.     It  is  said  that  no  proper  foundation  was 

laid  for  this  testimony.     It  sufficiently  ap- 
dying  dcdara-    pears    that,    whcu    thcsc    declarations    were 

tions.  ^  .  .  •        . 

made,  deceased  was  m  arttculo  mortis.  He 
then  believed  that  he  had  been  mortally  wounded,  had  been 
told  by  his  physician  that  he  could  not  recover,  and  was  in 
fact  in  extremis,  under  the  rule  announced  in  State  v. 
Murdy,  81  Iowa,  603;  State  v.  Kuhn,  117  Iowa,  216; 
State  V.  Dennis,  119  Iowa,  688,  and  other  like  cases. 

III.  Complaint  is  made  of  the  court's  refusal  to  per- 
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mit  defendant  to  testify  as  to  why  he  thought  the  bullet 
which  he  shot  ranged  upward.     As  he  after- 
exdusion*:  ward  testified  to  this  matter  without  objec- 

tion, no  prejudice  resulted  from  the  ruling 
on  a  previous  question,  even  if  it  were  erroneous. 

IV.  The  ninth  instruction  given  by  the  trial  court  is 
complained  of.     It  reads  as  follows: 

In  determining  whether  or  not  the  shot  was  fired  with- 
out legal  excuse  or  justification,  you  are  instructed  that  the 
defendant  admits  the  killing  of  E.  C.  Kirk.  And  his  claim 
is  that  in  what  he  did  he  was  acting  in  self-defense.  You 
are  instructed,  in  relation  to  this  claim  of  the  defendant, 
that  where  one  is  assaulted  by  another  person  in  such  a 
manner  as  to  induce  the  person  assaulted  to  reasonably  be- 
lieve that  he  is  at  the  time  in  actual  danger  of  losing  his 
life,  or  of  suffering  great  bodily  harm,  he  is  justified  in 
defending  himself,  although  the  danger  be  not  real,  but 
only  apparent,  and  he  may  use  such  force  and  means  to 
defend  himself  as  may  in  good  faith  appear  necessary  to 
him  as  an  ordinarily  prudent  and  courageous  man,  under 
all  the  circumstances  at  the  time  surrounding  him.  And 
he  is  not  bound  to  draw  nice  calculations  from  appear- 
ances. All  that  is  required  of  him  is  that  he  shall  act 
from  reasonable  and  honest  convictions  as  to  his  danger, 
although  mistaken  as  to  the  extent  of  said  danger.  But 
before  one  is  justified  in  taking  life  in  self-defense,  it 
must  be,  or  it  must  reasonably  appear  to  be,  the  only 
means  of  saving  one's  own  life,  or  of  preventing  great 
bodily  injury.  If  it  is  evident  to  the  assaulted  that  the 
danger  which  appears  to  be  imminent  can  be  avoided  in 
any  other  way,  as  by  retreating  from  the  conflict,  the 
taking  of  .the  life  of  the  assailant  is  not  excusable.  And 
if  you  shall  find  from  the  evidence  in  this  case  that  just 
before  the  defendant  killed  E.  C.  Kirk,  he  had  been  unlaw- 
fully assaulted  by  the  said  E.  C.  Kirk,  and  that  from  the 
character  of  said  assault  and  the  weapon  used  he  had  rea- 
son, as  an  ordinarily  prudent  and  courageous  man,  to  be- 
lieve, and  did  in  good  faith  and  honestly  believe,  that  he 
was  in  danger  of  being  killed,  or  suffering  great  bodily  in- 
jury, and  that  the  parties  were  so  situated  that  he  could  not 
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have  retreated,  or  that  he  could  not  reasonably  have  ex- 
pected to  have  preserved  his  life  or  protect  himself  from 
injury  by  retreating,  then  and  in  that  case  he  was  justified 
in  using  such  force  and  such  means  to  protect  his  life  and 
person  as  may  in  good  faith  then  have  appeared  necessary 
to  him  as  an  ordinarily  prudent  and  courageous  man, 
under  all  the  circumstances  then  surrounding  him,  even 
to  the  taking  of  life.  And  if  you  shall  find  that  he  did 
not  use  greater  force,  or  mpre  hazardous  means  to  protect 
his  life  and  person  than  really  appeared  to  him  necessary 
as  an  ordinarily  prudent  and  courageous  man  under  the 
circumstances  in  which  he  was  then  placed,  including  the 
nature  and  manner  of  the  assault,  then  and  in  that  case 
the  killing  was  not  unlawful,  and  you  should  return  a  ver- 
dict of  not  guilty.  But  if  you  find  that  he  did  use  greater 
•  force,  or  more  hazardous  means  than  appeared  necessary 
to  protect  himself  from  great  bodily  harm,  as  an  ordinarily 
prudent  and  courageous  man  under  the  circumstances  in 
which  he  was  then  placed,  including  the  nature  and  man- 
ner of  the  assault,  you  can  not  acquit  him  on  the  ground 
of  self-defense.  And,  in  determining  whether  or  not  the 
defendant  in  doing  what  he  did  acted  in  self-defense,  you 
will  remember  that  the  burden  of  proof  is  upon  the  state  to 
prove,  beyond  a  reasonable  doubt,  that  in  doing  what  he 
did  he  was  not  acting  in  self-defense.  If  after  considering 
all  the  evidence  introduced  in  this  case  a  reasonable  doubt 
arises  in  your  minds  as  to  whether  or  not  the  defendant 
in  doing  what  he  did  was  acting  in  self-defense,  then  the 
state  has  not  proved  the  defendant  guilty  beyond  a  rea- 
sonable doubt.  ^A  great  bodily  injury,'  as  used  in  these 
instructions,  means  a  more  serious  bodily  injury  that  re- 
sults from  an  ordinary  battery. 

The  chief  complaint  made  of  this  is  that  it  imposed 
upon  defendant  the  duty  of  retreat.     This  is  said  to  be 
error  for  two  reasons:    First,  because  one  assaulted  is  not 
4.  MuiDEt-  self-     ^^iid  to  retreat,  but  may  repel  force  with 
to^S^atf^!?.     force;  and,  second,  because  one  in  his  own 
strocuon.  habitation  is  not  bound  to  retreat  under  any 

circumstances.      State   v.    Qoering,   106   Iowa,   636;    State 
V.  Evenson,  122  Iowa,  88;  Young  v.  State,  74  Neb.  346 
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(104  N.  W.  867,  2  L.  R.  A.  (N.  S.)  66),  are  relied  upon. 
None  of  these  eases  is  in  point.  In  the  Evenson  case 
defendant  was  accused  of  an  assault  with  intent  to  in- 
flict a  great  bodily  injury,  and  in  the  Goering  case  the 
defendant  was-  charged  with  a  simple  assault,  and  in  each 
of  these  cases  it  was  held  that,  where  one  is  assaulted,  and 
the  character  thereof  does  not  involve  life  or  great  bodily 
injury,  the  person  assaulted  is  not  bound  to  retreat.  That 
these  cases  are  not  applicable  to  the  one  at  bar  sufficiently 
appears  from  the  following  quotation,  taken  from  State  v. 
Evenson,  supra:  "We  do  not  overlook  'the  many  cases 
wherein  it  is  held  that  one  may  not,  under  the  plea  of 
self-defense,  justify  the  taking  of  human  life,  if  it  reason- 
ably appears  that  the  same  could  have  been  avoided  by 
making  use  of  an  avenue  of  escape  open  to  him.  But  the 
principle  thus  declared  upon  has  no  application  to  a  case 
where,  as  in  the  case  at  bar,  one  is  wrongfully  assaulted, 
and  repels  force  by  the  use  of  like  .force.  In  the  one  case 
the  law  regards  the  liberty  of  the  citizen  to  come  and 
go  as  he  pleases  without  molestation,  save  at  the  hands  of 
the  law,  as  the  thing  paramount.  In  the  other  case  the 
law  regards  the  temporary  deprivation  of  the  exercise  of 
personal  liberty  on  the  part  of  one  citizen  as  of  less  im- 
portance than  is  the  life  of  another  citizen,  and  this  even 
though  the  latter  is  for  the  moment  engaged  in  making 
an  unlawful  assault  upon  the  former.  Hence  the  injunc- 
tion that  a  person  assaulted  must  retreat,  if  he  can  do  so 
in  reasonable  safety,  before  resorting  to  the  extreme  meas- 
ure of  taking  the  life  of  his  assailant. 

The  rule  applicable  to  this  case  is  announced  in  State 
V.  Bennett,  128  Iowa,  713;  State  v.  Rutledge,  135  Iowa, 
581;  State  v.  Jones,  89  Iowa,  182;  State  v.  Warner,  100 
Iowa,  260,  and  other  like  cases.  From  the  Jones  case 
supra,  we  quote  the  following:  "The  specific  objection  to 
this  instruction  goes  to  that  part  of  it  which,  under  the 
facts  recited,   required  the  defendant  to  retreat  or  retire 
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from  the  conflict,  unless  it  appeared  to  him,  as  a  reason- 
ably prudent  man,  that  he  could  not  retreat  without  dan- 
ger to  his  life,  or  danger  of  great  bodily  injury.  It  may 
be  conceded  that  in  the  earlier  adjudications  of  this  court 
there  is  language  employed  which  may  be  said  to  lay  down 
the  doctrine  that  one  who  is  assailed  with  a  deadly  weapon 
is  not  required  to  flee  from  his  adversary,  but  may  strike 
and  kill  in  his  own  defense.  See  Tweedy  v.  State,  5  Iowa, 
433.  But  in  the  latter  utterances  of  this  court,  and  it 
may  now  be  said  to  be  the  general  rule  elsewhere,  that  the 
killing  of  an  assailant  is  excusable  on  the  ground  of  self-de- 
fense only  when  it  is,  or  reasonably  appears  to  be,  the  only 
means  of  saving  one's  own  life,  or  preventing  great  bodily 
injury.  If  the  danger  which  appears  to  be  imminent  can 
be  avoided  in  any  other  way,  as  by  retiring  from  the  con- 
flict, the  taking  of  the  life  of  the  assailant  is  not  excus- 
able." In  the  Warner  case  we  said:  "We  have  stated  the 
rule  applicable  to  the  law  of  self-defense.  In  the  late 
case  of  State  v.  Jones,  89  Iowa,  183,  it  ds  said:  ^That 
the  killing  of  an  assailant  is  excusable  on  the  ground  of 
self-defense  only  when  it  is,  or  reasonably  appears  to  be, 
the  only  means  of  saving  one's  own  life,  or  preventing 
some  great  bodily  injury.  If  the  danger  which  appears  to 
be  imminent  can  be  avoided  in  any  other  way,  as  by  re- 
tiring from  the  conflict,  the  taking  of  the  life  of  the  assail- 
ant -is  not  excusable.'  The  instructions  of  the  court  upon 
this  branch  of  the  case  are  assailed  as  erroneous.  We  will 
not  set  them  out.  They  are  in  accord  with  the  rule  above 
announced,  and  with  many  other  cases  determined  by  this 
court."  In  State  v.  Bennett,  supra,  we  said :  "In  the 
earlier  cases  in  this  court  it  was  held  that  there  was  no 
duty  to  retreat  where  one  was  assailed  with  a  deadly 
weapon.  See  Tweedy  v.  State,  5  Iowa,  433.  While  in 
the  later  adjudications  it  has  been  held  that  such  duty 
exists  under  ordinary  circumstances.  See  State  v,  Jones, 
89  Iowa,  182,  and  cases  cited  therein.     But  none  of  the 
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latter  cases  decide  the  exact  point  involved  here,  which  is, 
briefly,  whether  a  person,  while  on  his  own  premises,  must 
retreat  from  a  felonious  assault.  It  is  the  universal  rule 
that  the  dwelling  house  is  the  castle,  and  that  no  retreat  is 
necessary  therein,  and  we  see  no  sound  reason  for  holding 
that  a  greater  obligation  exists  when  the  accused  is  on  his 
own  premises,  where  he  has  a  right  to  be,  and  which 
constitutes   a  part  of  his  residence  and  home." 

It  does  not  appear  that  defendant  was  on  his  own  prem- 
ises when  he  claims  to  have  been  assaulted  by  the  deceased. 
The  most  that  can  be  said  is  that  he  had  a  room  in  the 
house  of  the  deceased  which  he  called  his 
5.  Same.  own,    and    that    he    made    his    home    there. 

The  alleged  assault  was  not  made  upon 
him  while  he  was  in  his  room,  but  in  the  dining  room 
or  parlor  of  the  house  belonging  to  the  deceased.  This 
was  not  defendant's  castle.  It  belonged  to  and  was  occu- 
pied by  the  deceased,  and  defendant  was  not,  under  the 
circumstances,  permitted  to  stand  his  ground  in  order  to 
defend  his  premises.  In  other  words,  the  duty  of  re- 
treat applied  to  him  just  the  same  as  if  he  were  upon 
the  street,  or  in  any  other  place  where  the  rights  of  the 
disputants  were  equal.  Generally  speaking,  the  duty  of 
retreat  applies  in  this  jurisdiction,  and  the  rule  was  cor- 
rectly stated  by  the  trial  court  in  its  instruction  which  is 
now  challenged. 

V.     As  the  deceased  died  within  a  few  days  after  he 
was  shot,  the  trial  court  did  not  err  in  refusing  to  submit 
to  the  jury  the  question  of  defendant's  guilt  of  some  of- 
fense lower  than  a  degree  of  homicide.    State 
mission' of        V.   Perioo,   80  Iowa,    37;    State   v.   Mohan, 

lower  offenses.  ^  '  ' 

68  Iowa,  304;  State  v.  Walker,  133  Iowa, 
489.  Under  the  testimony  defendant  was  guilty  of  man- 
slaughter, if  guilty  of  any  offense,  and  there  was  no  error 
in  not  submitting  the  various  degrees  of  crime  lower  than 
that  offense. 
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VI.  Lastly,  it  is  argued  that  the  testimony  fails  to 
show  that  defendant  was  not  acting  in  self-defense.  We 
are  not  disposed  to  take  this  view  of  the  ease.  That  ques* 
7.  Self  defense:  tion  was  primarily .  for  a  jury.  From  the 
eridence.  testimony  it  appears  that  the  deceased  was 

very  drunk,  and  that  while  he  may  have  assaulted,  or 
attempted  to  assault,  defendant  with  a  knife,  the  way  for 
escape  was  open  and  easy.  Other  persons  were  present  to 
•aid  the  defendant,  and  they  had  succeeded,  down  to  the 
time  of  the  shooting,  in  keeping  deceased  away  from  the 
defendant.  Defendant  had  armed  himself  with  a  gun 
before  having  any  trouble  with  the  deceased.  He  knew 
that  deceased  was  much  intoxicated,  and  a  jury  may  very 
well  have  found  that  he  could  easily  have  avoided  the  as- 
sault, which  he  claims  deceased  was  threatening  to  make 
with  a  knife.  We  can  not  say,  as  a  matter  of  law,  that 
defendant  was  acting  in  self-defense.  That  was  a  fair  ques- 
tion for  the  jury  under  the  record  before  us. 

No  prejudicial  error  appears,  and  the  judgment  must 
be,  and  it  is,  affirmed. 


George  Dttffey  v.  Consolidated  Block  Coal  Co., 
Appellant. 

Master  and  servant:    assumption  of  risk:  pleading:  instructions. 

1  In  personal  injury  actions  the  assumption  of  ordinary  risks  inci- 
doit  to  plaintiff's  employment  need  not  be  specially  pleaded;  but 
where  the  assumption  of  risk  has  reference  to  that  arising  out 
of  the  negligence  of  the  master,  when  such  negligence  is  known 
to  the  employee  and  the  danger  is  appreciated  by  him,  it  is  in- 
cumbent on  the  defendant  to  plead  the  same  as  an  affirmative 
defense,  and  when  not  so  pleaded  the  court  is  not  required  to 
instruct  on  the  subject. 

Mines  and  mining:    evidence:    custom:    harmless  error.     Where 

2  a  coal  miner  was  injured  by  being  caught  between  a  loaded  car 
on  which  he  was  riding  and  a  rock  protruding  from  the  roof  of 
the  entry,  and  a  witness  testified  that  he  had  inade  a  measure- 

VoL.  147  Ia.— IS. 
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ment  of  the  height  of  the  entry  immediately  after  the  accident, 
any  error  in  permitting  him  to  state  that  it  was  the  duty  and 
general  custom  of  the  pit  committee,  of  which  he  was  a  member, 
to  examine  the  circumstances  of  an  accident,  and  that  his  measure- 
ment was  made  for  that  reason,  was  not  prejudicial ;  since  the 
same  was  purely  explanatory  and  in  a  sense  personal  to  the  wit- 
ness. 

Same:    contributory  negligence.     Evidence  of  the  usual  and  cus- 

3  tomary  method  of  performing  work  is  competent  on  the  ques- 
tion of  the  contributory  negligence  of  one  injured  while  perform- 
ing the  work. 

Evidence:    prejudice:   waiver  of  objection.    A  party  can  not  com- 

4  plain  of  the  prejudicial  character  of  evidence  which  he  himself 
subsequently  introduced  upon  the  trial. 

Same:    pain   and  suppERiNa     Complaints  of   existing  pain  of   one 

5  sustaining  an  injury  are  admissible  on  the  question  of  damages, 
and  need  not  be  confined  to  a  time  approximating  the  date  of 
the  injury. 

Examination  of  witnesses:    discretion.    The  court  has  a  discretion 

6  in  the  matter  of  the  examination  of  witnesses;  and  where  a  party 
has  rested  his  cross-examination,  having  had  also  the  privilege 
of  a  re-cross-examination,  the  court  may  properly  terminate  the 
examination  at  that  point 

Evidence:    prejudice.     Various  items  of  evidence  in  this  case  are 

7  referred  to  and  held  to  be  nonprejudicial. 

Appeal  from  Appanoose  District  Court. — lELoK.  D.  M. 
Anderson,  Judge. 

Tuesday,  Febbuaey  8,  1910. 

Rehearing  Denied,  Thursday,  April  14,  1910. 

This  is  an  action  for  personal  injuries.  There  was 
a  verdict  and  judgment  for  the  plaintiff.  Defendant  ap- 
peals.— Affirmed. 

Wilson  &  Smith  and  H.  W.  Byers,  for  appellant. 

Howell  &  Elgin,  for  appellee. 
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Evans,  J. — At  the  time  of  the  injuries  complained 
of  the  plaintiff  was  a  coal  miner  and  an  employee  of  the 
defendant.  The  defendant  was  operating  its  mine  in  what 
is  known  in  the  record  as  the.  'How  coal"  district.  The 
coal  vein  in  this  region  is  thin,  and  the  entries  are  cor- 
respondingly low,  usually  running  less  than  five  feet  in 
height  On  the  day  of  the  accident  plaintiff  was  di- 
rected by  the  pit  boss  to  engage  temporarily  in  driving  a 
mule  in  one  of  the  entries,  known  in  the  record  as  the 
"first  left  entry."  That  is  to  say,  the  cars  were  drawn  by 
a  mule,  and  the  plaintiff  was  required  to  bring  in  loaded 
oars  from  the  miners'  rooms,  and  to  take  back  empty  cars 
for  distribution  thereto.  According  to  plaintiff's  evidence, 
he  was  not  familiar  with  the  work,  and,  he  entered  some 
degree  of  protest  against  it.  The  pit  boss  assured  him 
that  it  was  a  safe  entry,  and  pressed  the  service  upon  him. 
According  to  his  understanding,  the  mule  presented  some 
elements  of  danger.  She  would  "kick  and  balk."  Because 
of  this  fact,  and  because  of  his  lack  of  experience,  he 
entered  upon  the  work  with  some  trepidation,  and  doubt- 
less with  some  lack  of  skill.  He  made  two  round  trips 
without  incident,  and  was  engaged  upon  the  third  when 
the  accident  happened.  While  bringing  in  a  string  of  load- 
ed cars,  he  was  caught  between  the  load  and  a  rofck  over- 
head, which  protruded  from  the  roof  at  one  side  of  the 
entry  several  inches  lower  than  the  face  of  the  rock  on  the 
other  side  thereof.  In  his  previous  trips  he  had  neces- 
sarily passed  this  point  five  times,  but  had  not  observed  this 
condition  of  the  roof.  He  had  not  passed  under  this  pro- 
truding rock,  but  had  passed  to  one  side  of  it,  where  the 
roof  was  higher.  There  was  suflScient  evidence  to  go  to 
the  jury  on  the  question  of  defendant's  negligence  and 
plaintiff's  contributory  negligence,  and  no  serious  com- 
plaint is  made  as  to  the  form  of  the  instructions.  The 
jury  returned  a  verdict  for  the  plaintiff  for  $150. 

I.     Appellant  complains  because  the  trial  court  failed 
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to  instruct  the  jury  on  the  subject  of  assumption  of  risk. 

Appellant  submitted  to  the  trial  court  three  instructions  on 

the   subject,   which   the  trial   court   refused. 

I.  Master  and  j        ? 

8um\'iJn  o^  ^^^  ^^*  ^^  these  requested  instructions  laid 
dSg:  ?nsTruc-  ^P^^  ^^6  plaintiff  the  burden  of  proving  that 
tions.  YiQ  did  not  assume  the  risk  involved  in  pass- 

ing through  the  entry  at  the  place  of  injury.  This  was 
clearly  erroneous  as  an  abstract  proposition.  Assumption 
of  risk  is  an  affirmative  defense,  and  the  burden  is  upon 
the  defendant  to  plead  it  and  prove  it. 

Assuming  that  the  other  two  instructions  asked  on  the 
subject  were  correct  as  abstract  propositions  of  law,  they 
were  properly  refused  because  the  defendant  had  not  plead- 
ed such  defense.  The  only  reference  to  the  subject  con- 
tained in  its  answer  is  the  following:  "Defendant  further 
states  that  whatever  injuries,  if  any,  the  plaintiff  re- 
ceived were  such  as  he  assumed  the  risk  of  in  his  employ- 
ment by  the  company."  The  term  "assumption  of  risk" 
has  come  to  be  used  in  a  twofold  sense.  It  is  often  said 
that  an  employee  assumes  the  ordinary  risk  that  is  inci- 
dent to  his  employment.  This  form  of  assumption  of 
risk  is  often  pleaded  by  defendants  in  personal  injury 
cases,  although  it  is  quite  unnecessary  to  do  so.  Assump- 
tion of  risk  in  its  true  sense  has  reference  to  those  risks 
arising  out  of  the  negligence  of  the  master  when  such  neg- 
ligence is  known  to  the  employee,  and  the  danger  there- 
from appreciated  by  him.  In  the  first  form  herein  indicated 
a  specific  pleading  of  assumption  of  risk  of  the  ordinary 
dangers  incident  to  an  employment  is  a  mere  amplification 
of  the  general  denial,  and  adds  nothing  to  it  in  a  legal 
sense.  In  the  second  form  herein  indicated  it  is  an  affirm- 
ative defense,  and  must  be  specifically  pleaded  as  such. 
SanJcey  v.  R.  R.  Co.,  118  Iowa,  39;  Mace  v.  Boedker,  127 
Iowa,  731;  Martin  v.  Light  Oo.,  131  Iowa,  734;  Beres- 
ford  V,  Coal  Co.,  124  Iowa,  39.  The  most  that  can  be 
said  of  defendant's  pleading  in  this  respect  is  that  it  sets 
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up  an  assumption  of  risk  in  the  first  form.  There  is  no 
suggestion  in  it  that  plaintiff  knew  the  defect  complained 
of;  or  that  he  ought  to  have  known  it,  nor  any  suggestion 
that  he  knew,  or  ought  to  have  known,  of  the  danger 
arising  therefrom.  The  trial  court  therefore  properly  re- 
fused to  submit  the  issue  to  the  jury. 

11.     Complaint  is  made  because  the  court  permitted  the 
witness  Coop  to  testify  as  to  the  duties  of  the  "pit  commit- 
tee," of  which  he  was  a  member.     This  witness  had  made  a 
measurement  of  the  height  of  the  entry  at  the 
*  MiNiNc:  evi-      alleged    place    of    the    accident    immediately 

dencc:    cus-  |.  •      i  i         rm  •  i     •       \ 

torn:  h«nniess  after  it  happened.  The  testimony  complained 
of  was  given  in  explanation  of  the  circum- 
stance of  measurement.  He  stated,  in  substance,  that  when 
an  accident  happened  it  was  the  duty  and  "general  cus- 
tom" of  the  pit  committee  to  examine  the  circumstances  of 
the  accident,  and  that  that  was  how  he  came  to  make  the 
particular  measurement.  The  testimony  was  purely  explan- 
atory, and  was,  in  a  sense,  personal  to  the  witness.  It  was 
clearly  within  the  discretion  of  the  trial  court  to  permit 
it,  and  we  can  see  nothing  in  it  that  was  in  any  sense 
prejudicial  to  the  defendant. 

There  was  much  inquiry  of  witnesses  throughout  the 
trial  on  the  subject  of  "general  custom,"  and  appellant  com- 
plains of  it  en  masse.     It  is  urged  upon  us  that  proof  of 
"general    custom"    has    become    entirely    too 
tribntory  commou  in  the  trial  of  cases  in  the  "low  coal" 

district.  It  is  urged  in  substance  that  it  has 
become  the  "general  custom"  of  lawyers  in  personal  injury 
cases  in  such  district  to  supply  all  deficiencies  of  evidence 
as  to  real  facts  with  proof  of  some  "general  custom."  We 
find  nothing  in  this  case  that  affords  the  appellant  any  just 
ground  of  complaint.  It  was  incumbent  upon  the  plaintiff 
to  show  freedom  from  contributory  negligence.  The  cross- 
examination  by  defendant  was  directed  towards  showing 
contributory  negligence  on  the  part  of  the  plaintiff.     A3 
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bearing  upon  this  question,  the  usual  and  customanry 
method  of  doing  the  work  was  properly  shown.  These 
usual  and  customary  methods  were  often  referred  to  as 
"general  custom."  The  most  that  can  be  said  is  that  it  pre- 
sented a  slight  inaccuracy  in  the  use  of  terms. 

III.  As  bearing  upon  the  customary  methods  obtain- 
ing in  the  mine,  the  plaintiff  produced  a  written  agreement, 
said  to  obtain  between  the  miners  and  operators,  and  identi- 
4.  Evidence:  ^®^  ^^  ^^  ^  witucss   as  being  the  oue  "in 

wilm^'oi  oh-     force"  at  the  time  of  the  alleged  accident. 

jection.  rp^  ^jj^  ^^^  defendant  objected  as  incompe- 

tent, immaterial,  and  secondary,  and  the  mere  conclusion  of 
the  witness.  We  see  little  materiality  to  the  evidence  com- 
plained of,  and  the  court  might  well  have  excluded  it  on 
that  ground.  On  the  other  hand,  it  was  plainly  nonpre- 
judicial. That  the  defendant  deemed  it  nonprejudicial  is 
indicated  by  the  fact  that  later  in  the  trial  it  introduced 
the  same  agreement  in  evidence. 

IV.  Certain  witnesses  on  behalf  of  plaintiff  were  per- 
mitted to  testify  to  his  complaints  of  existing  pain  at  a  time 
long  subsequent  to  the  date  of  the  injury.    It  is  urged  that 

this  was  improper,  and  that  such  evidence 
*'  aid'sulJJSig.     should  be  confined  to  a  time  approximating 

the  date  of  injury.  Under  our  previous  de- 
cisions, this  question  is  not  even  debatable.  Keyes  v.  Ce- 
dar Falls,  107  Iowa,  609 ;  Hamilton  v.  Coal  Co.,  120  Iowa, 
149;  Taylor  v.  Coal  Co.,  110  Iowa,  40. 

V.  One  Martin  was  examined  by  the  plaintiff,  and  tes- 
tified as  to  the  nature  of  the  duties  which  devolved  upon 
a  driver  in  the  mine.    The  defendant  complains  because  of 

the   refusal   of  the  court   to  permit  certain 

6.  Examination  .       ^.  mi       t  p  i 

OF  witnesses:    cross-exammation.      Ine  line  of  such  exami- 

diicretion. 

nation  is  indicated  by  the  following  question: 
"Mr.  Martin,  in  this  class  of  mines,  it  is  a  matter  of  com- 
mon knowledge  among  all  the  miners  who  work  in  a  mine 
like  this  that  these  entries  change  overnight,  is  it  not?" 
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Tltifl  question  was  pertinent  and  proper  as  cross-examina- 
tion. The  question,  however,  was  put  by  the  defendant  to 
the  witness  as  a  recross-examination  after  the  plaintiff  had 
closed  his  direct  examination.  There  was  no  claim  of  over- 
sight on  the  part  of  the  defendant,  and  no  reason  stated 
why  the  question  was  not  put  during  the  cross-examination 
proper.  The  plaintiff  was  entitled  to  the  last  word  with 
his  witness.  This  was  the  second  time  that  the  witness 
was  called  to  the  stand.  The  defendant  had  had  the  privi- 
lege of  cross-examination  and  recross-examination  when  the 
witness  was  first  called.  He  had  rested  his  cross-exami- 
nation upon  the  second  call.  It  was  within  the  proper  dis- 
cretion of  the  trial  court  to  terminate  the  examination 
when  it  did. 

VT.  Other  points  are  argued  by  counsel,  but  the 
foregoing  are  illustrative  of  them  all.  We  can  not  take 
the  time  to  discuss  them  in  detail.  The  following  points 
7.  EviDxiicx:  ^^  ^^^  ''^^^^^  speak  for  themselves:  "(5)  A 
prejudice.  witucss  should  uot  be  allowcd  to  answer  a 
question  which  calls  for  an  invasion  of  the  province  of  the 
jury.  .  .  .  (7)  What  the  witness  himself  would  expect 
to  find  is  inadmissible.  (7^^)  It  is  legitimate  cross-exami- 
nation of  an  expert  to  ask  questions  pertinent  to  the  matter 
involved.  (8)  A  witness  should  not  be  allowed  to  say  a 
person  looked  better  or  that  he  believed  a  person  to  be 
more  vigorous,  before  than  after  an  injury.  (9)  It  is  an 
invasion  of  the  province  of  the  jury  for  a  witness  to  say 
that  there  is  greater  or  less  liability  to  be  struck  under  cer- 
tain conditions.  (10)  It  is  a  conclusion  that  mules  are 
liable  to  take  to  strangers." 

We  have  no  occasion  to  take  issue  with  the  appellant  on 
any  of  the  foregoing  propositions,  but  they  present  nothing 
decisive  for  our  consideration.  As  to  the  last-stated  prop- 
osition, the  complaint  is  that  the  character  of  the  mule  was 
proved  by  "general  custom."  That  line  of  proof  seems  to 
have  been  acquiesced  in  at  the  trial.     Even  the  defend- 
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ant  proved  that  it  takes  some  time  for  a  driver  to  "get  on- 
to the  way  of  a  mule."  Only  one  mule  was  involved  in 
this  particular  case.  The  testimony  was  not  altogether  har- 
monious as  to  what  a  man  of  ordinary  courage  might  rea- 
sonably expect  from  her.  Whether  she  should  be  deemed 
a  gentle  mule  or  a  kicking  mule  would  seem  to  depend  upon 
the  point  of  view.  One  of  defendant's  witnesses  testified 
that  she  was  not  a  kicking  mule,  although  he  had  "seen  her 
kick."  Whether  he  intended  thereby  to  classify  her  as 
gentle  or  as  merely  normal  does  not  appear.  She  was  said 
to  be  twenty  years  old,  and  this  was  deemed  to  be  in  her 
favor.  While  this  lengthened  her  history  and  possibly 
enlarged  her  reputation,  it  tended  to  soften  her  normal 
propensities  and  to  reduce  her  expectancy.  To  the  plain- 
tiff, at  least,  she  seemed  a  present  peril. 

Defendant's  witnesses  contended  that  the  plaintiff  ought 
to  have  taken  his  position  on  the  "tail  chain"  at  her  heels, 
with  one  hand  upon  her  tail,  and  the  other  upon  the  front 
end  of  the  car.  It  is  said  that  this  position  enables  the 
driver  to  keep  his  head  below  the  sky  line  of  the  mule's 
back,  and  that  it  is  one  from  which  he  may  be  easily  dis- 
lodged in  case  of  accident.  But  the  plaintiff  chose  to 
ride  upon  the  "drawbar"  in  the  rear  of  the  first  car,  and 
preferred  the  risk  of  unknown  danger  to  that  which  was 
obvious  and  imminent.  His  witnesses  testified  that  this 
was  a  proper  place,  and  in  accord  with  the  "general  cus- 
tom." This  latter  "general  custom"  has  arisen  somewhat 
in  deference  to  the  "general  custom"  of  mules.  It  is  in 
this  wise  that  the  propensities  of  the  motive  power  have 
become  involved  in  the  legal  subject  of  "general  custom.'^ 
This  is  the  concrete  case.  We  see  no  way  to  apply  it  to 
any  legal  principles  with  entire  safety  to  the  great  body 
of  the  law,  which  might  well  deem  the  "drawbar"  preferable 
to  the  "t^ail  chain"  in  such  an  application.  Unique  as  the 
subject  is,  we  are  disposed  to  the  opinion  that  the  evi- 
dence was  generally  competent.     But  whether  competent  or 


Digitized  by 


Google 


April  1910]  Collins  v.  City  of  Keokuk.  233 

incdmpetent,  it  is  certain  that  the  defendant  was  not  hurt 
by  it. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  below  is  affirmed. 


W.  B.  Collins  et  al.  v.  City  of  Keokuk  and  Henry 
Rees,   Appellants. 

Municipal  corporations:    public  improvement:   discretion  of  coun- 

1  cil:  review.  The  discretion  reposed  in  a  city  council  to  deter- 
mine whether  public  interest  requires  the  improvement  of  streets 
and  alleys  is  not  open  to  judicial  review,  in  the  absence  of  some 
showing  of  fraud  or  oppression. 

Same:    contracts  for  public  improvement:    filing  of  the  same. 

2  The  statute  requires  the  filing  of  a  contract  for  making  a  public 
improvement  with  the  city  clerk  prior  to  the  commencement  of 
the  work;  but  where  it  appears  that  the  work  was  done  under 

^  a  contract,  mere  failure  of  the  clerk  to  discharge  j^is  ministerial 
duty  to  file  the  same  will  not  render  the  contract  void  if  in  fact 
duly  made. 

Same:    cost  of  improvement:    payments.     A  city's  portion  of  the 

3  cost  of  paving  an  alley  is  properly  payable  out  of  the  city's  gen- 
eral revenue. 

Same:    ordinances  and  resolutions  :  signature  of  mayor.    Although 

4  the  stSitute  requires  that  ordinances  and  resolutions  of  a  city 
cotmcil  shall  be  signed  by  the  mayor  before  they  shall  take  effect, 
except  under  certain  conditions;  still,  where  a  city  is  acting  under 
a  special  charter  which  provides  that  such  city  may  have  a  presi- 
dent pro  tempore,  to  be  regularly  chosen  each  year,  whose  duties 
are  to  preside  at  sessions  of  the  council  in  case  of  the  sickness 
or  temporary  absence  of  the  mayor,  and  for  the  time  being  to 
perform  the  duties  and  functions  of  the  mayor,  his  signature  to 
a  resolution  of  necessity  for  a  public  improvement,  passed  during 
the  illness  of  the  mayor,  was  sufficient. 

Same:   objection  to  assessment:  injunction:  waiver  of  objection. 

5  Objection  by  a  property  owner  to  the  regularity  and  sufficiency  of 
the  primary  steps  taken  by  a  city  council,  in  ordering  a  public 
improvement  and  making  an  assessment  Aov  the  cost,  must  be 
taken  advantage  of  by  objections  filed  with  the  city  coimcil  and 
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an  appeal  from  its  adverse  ruling;  such  objections,  not  going 
to  the  question  of  jurisdiction  of  the  council  to  proceed  to  levy 
or  enforce  the  assessment,  can  not  be  made  the  basis  of  a  suit 
to  enjoin  the  assessment  And  where  a  property  owner  appears 
before  the  council  and  objects  to  certain  irregularities  in  the  pro- 
ceedings, which  objections  are  overruled,  he  can  not  thereafter 
raise  such  questions  in  a  suit  to  enjoin  the  assessment. 

Appeal  from  Lee  District   Court — ^Hon.   Henby   Bank, 

Jb.,  Judge. 

Tuesday,  Febbuaby  8,  1910. 

Reheabino  Denied,   Thubsday,  Apbil  14,   1910. 

Action  in  equity  to  enjoin  the  enforcement  of  a  spe- 
cial assessment  on  the  property  of  plaintiffs  for  street 
improvements,  and  to  have  cancelled  certain  certificates 
issued  by  the  city  to  the  contractor  in  payment  therefor. 
There  was  a  decree  for  the  plaintiffs,  and  the  defendants 
appeal. — Unversed. 

J.  J.  Seerley  and  A.  T.  Marshall,  for  appellants. 

W.  B,  dk  H.  R.  Collins  and  John  P.  Homish,  for 
appellees. 

McClain,   J. — ^I.     In  May,    1905,   a   resolution   was 
passed  by  the  city  council  of  Keokuk  witL  reference  to 
the  repavement  of  an  alley  in  said  city  on  which  the  prop- 
erty of  plaintiffs  abutted  at  the  expense  of 
coEPORATioNs:    the   abuttiug  property.     In   July   following, 
provement:        bcforo  a  coutract  for  the  improvement  had 

discretion  of  *^ 

Wew."**  ^       '^^^  ^^^y   plaintiffs  instituted   this  action   to 

enjoin  defendants  from  paving  said  alley  at 

the   expense  of  the   property  owners;    the   ground    alleged 

for  the  relief  being  that  the  alley  was  macadamized  with 

stone  and  in  good  and  ordinary  repair  and  condition,  and 


Digitized  by 


Google 


April  1910]  Collins  v.  City  of  Keokuk.  235 

th4t  the  action  of  the  council  in  ordering  the  paving  of 
the  alley  was  not  necessary  for  the  public  and  private  use 
thereof,  and  was  beyond  its  discretion  and  power,  and  op- 
pressive to  abutting  property  owners.  A  demurrer  to  this 
petition  was  sustained,  and  the  allegations  with  reference 
to  the  unnecessary  and  improper  exercise  of  power  on  the 
part  of  the  council  in  ordering  the  pavement  of  the  alley 
which  was  not  for  the  public  interest  and  was  oppressive 
to  the  abutting  property  owners  was  not  again  raised,  and 
no  relief  was  granted  to  plaintiffs  on  those  grounds.  More- 
over, it  is  apparent  that  plaintiff  was  not  entitled  to  any 
relief  of  that  character,  for  the  discretion  of  the  council 
in  determining  whether  the  public  interest  required  the 
making  of  the  improvement  was  not  open  to  judicial  re- 
view, in  the  absence  of  some  allegation  and  proof  of  fraud 
and  oppression.  Des  Moines  Oas  Co,  v.  Des  Moines, 
44  Iowa,  505;  Brewster  v.  Davenport,  51  Iowa,  427; 
Dewey  v.  Des  Moines,  101  Iowa,  416;  Swan  v.  Indianola, 
142   Iowa,  731. 

II.  In  an  amendment  to  the  petition  filed  before  the 
completion  of  the  work,  it  was  alleged  that  no  certified 
copy  of  the  contract  to  grade  and  pave  was  on  file  with 

the   clerk,    and   that  the   city   was   indebted 

a.  Same:    con-  ^  '  •'^ 

pSbHc  ka-  beyond  its  constitutional  limit,  so  that  any 
iiSig°o?*'  contract  incurring  an  indebtedness  would  be 
the  Mmc  ^^jj^      rpjj^  filing  of  the  contract  with   the 

clerk  before  the  commencement  of  the  work  is  required 
by  Code,  sections  812,  966;  but  it  appears  from  the  record 
that  the  work  was  finally  done  under  a  contract,  and  it 
is  plain  that  the  failure  of  the  clerk  to  discharge  his  min- 
isterial duty  in  this  respect  would  not  render  the  contract 
void,  if  in  fact  it  was  duly  made.  At  most,  it  was  only 
an  error  or  irregularity  which  might  be  made  the  basis 
of  an  objection  before  the  city  council  as  hereinafter  in- 
dicated. 

III.  From  the  evidence  it  appears  that  the  only  ex- 
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pense  to  the  city  involved  in  the  improvement  was  an  item 
3.  Same:  cost        ^^  $6.43.     This  amount  was  in  fact  paid  and 
mcntr'^'^T       ^^^  properly  payable  out  of  the  general  rev- 
°"'^''  enue  of  the  city.     Code,  sections  820,   830, 

832,  967,  979,  984;  Corey  v.  Ft.  Dodge,  133  Iowa,  666; 
Swan  v.  Indianola,  142  Iowa,   731. 

IV.     After  the  improvement  had  been  completed  and 

accepted  by  the  city  and  the  assessment  therefor  had  been 

levied  upon  the  abutting  property,  plaintiffs  filed  another 

amendment    to    their   petition,   alleging   that 

nances  and        the   rcsolution   of   intention   was    ilWal   be- 

resolutions:  •  i    i  i 

signature  of  causc  uot  Signed  by  the  mayor  nor  presented 
to  him  for  signature.  By  Code,  section  685, 
it  is  required  that  ordinances  and  resolutions  passed  by 
the  city  council  shall  be  signed  by  the  mayor  before  they 
shall  take  effect,  unless  the  mayor  shall  fail  to  call  a  meet- 
ing of  the  council  within  fourteen  days  and  return  the 
ordinance  or  resolution  with  his  reasons  for  refusing  to 
sign,  or,  on  the  return  of  such  ordinance  or  resolution  to 
the  council  with  the  mayor's  objection,  it  shall  be  passed 
over  his  objections  by  not  less  than  two-thirds  vote.  Under 
this  statute  signature  by  a  temporary  chairman  of  the 
council  is  not  sufficient.  Moore  v.  City  Council  of  Perry, 
119  Iowa,  423.  But  the  city  of  Keokuk  is  acting  under 
a  special  charter  which  provides  that,  in  case  of  the  sick- 
ness or  temporary  absence  of  the  mayor,  the  duties  of  hia 
office  during  such  sickness  or  temporary  absence  shall  be 
discharged  by  a  president  pro  tempore,  who  is  to  be  regu- 
larly chosen  at  a  specified  meeting  each  year,  and  who 
shall  in  the  absence  of  the  mayor  preside  over  the  sessions 
of  the  council,  and  for  the  time  being  perform  all  the 
duties  and  functions  of  the  mayor.  Now  it  appeared  that, 
when  the  resolution  of  intention  above  referred  to  was 
passed  by  the  city  council,  the  mayor  of  the  city  was  sick 
and  unable  to  attend  to  business,  and  that  the  resolution 
w^s  signed  by  the  presideut  pro  tempore  of  the  council 
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who  presided  at  the  session.  We  think  that^  under  the 
charter  of  the  city,  this  president  pro  tempore  was  in  fact 
and  in  law  discharging  the  duties  of  mayor,  and  was  for 
the  time  being  the  mayor  of  the  city,  so  that  his  approval 
of  the  resolution  was  sufficient  Although  the  requirement 
of  Code,  section  685,  that  the  resolution  must  be  signed 
by  the  mayor  is  by  Code,  section  952,  made  applicable  to 
cities  acting  under  special  charter,  that  requirement  was 
in  fact  complied  with,  for  the  charter  of  the  city  author- 
izes the  appointment  of  an  officer  who  should  exercise 
the  authority  of  mayor  in  case  of  the  sickness  or  tem- 
porary, absence  of  that  officer. 

V.     The  objections  above  referred  to,  as  well  as  many 

others  relating  to  alleged  errors  and  irregularities  in   the 

making  of  the  assessments  and   in  the  prior  proceedings, 

were  set  forth   in  objections  filed  by  plain- 

tion  to  assess-    tiffs  bcforc  the  city  council,  as  provided  in 

tipn:  waiver      Codc,   scctiou    823,      Thcse   obiectious   were 

of  objection.  '  "^ 

by  the  council  overruled,  and  the  assessments 
were  confirmed.  Plaintiffs  appealed  from  this  action  of 
the  council  under  the  provision  made  in  that  respect  by 
Code,  section  839,  and  this  appeal  was  still  pending  in 
the  district  court  when  the  case  now  before  us  was  tried. 
We  have  no  occasion  to  determine  the  sufficiency  of  the 
grounds  of  objection  thus  presented  to  the  city  council, 
nor  the  merits  of  the  appeal.  It  is  sufficient  to  say  that 
the  proceeding  by  the  filing  of  objections  and  appeal  is 
exclusive  of  the  remedy  sought  in  this  case  by  injunction. 
The  regularity  and  sufficiency  of  the  initial  steps  in  the 
ordering  of  the  work  and  making  of  the  assessment  must 
be  questioned  in  the  method  pointed  out^  and  can  not  be 
made  the  basis  of  an  action  to  enjoin  the  assessment  of 
the  costs  after  the  work  has  been  completed,  and  objections 
not  thus  made  are  waived.  Code,  sections  824,  965,  966. 
The  case  of  Bennett  v,  Emmetsburg,  138  Iowa,  67,  relied 
upon  by  plaintiffs  as  supporting  their  right  to  an  injunc- 
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tion  on  account  of  various  alleged  irregularities  and  de- 
fects in  the  proceedings,  has  been  overruled  in  Clifton 
Land  Co.  v.  Des  Moines,  144  Iowa,  625,  a  case  decided 
since  the  determination  of  the  present  case  in  the  lower 
court.  In  view  of  what  is  said  in  that  case,  it  is  unneces- 
sary to  discuss  the  objections  presented  in,  this  proceeding 
to  the  regularity  of  the  steps  taken  by  way  of  specifying 
the  material  to  be  used,  the  filing  of  a  plat  by  the  city 
engineer,  the  filing  of  a  certified  copy  of  the  contract  with 
the  clerk,  and  in  other  respects.  Only  those  objections 
which  go  to  the.  jurisdiction  of  the  council  to  proceed 
can  be  presented  in  an  action  to  enjoin  the  levy  or  en- 
forcement of  an  assessmnt  for  the  improvement  as  made, 
and  none  of  the  objections  now  referred  to  are  of  that 
character.  The  proceeding  for  the  making  of  this  im- 
provement was  in  fact  properly  instituted.  The  work  was 
done  under  a  contract  let  in  pursuance  of  proper  resolu- 
tion, and,  when  completed,  the  work  was  accepted  by  the 
cily  council.  Plaintiffs  did,  in  fact,  appear  before  the 
council  and  make  their  objections  to  alleged  irregu- 
larities in  the  proceedings  and  insufiiciency  of  the  work 
as  done.  These  objections  were  overruled.  It  is  not  com- 
petent for  plaintiffs  now  to  raise  these  objections  in  a 
proceeding  to  enjoin  the  enforcement  of  the  assessment. 
The  decree  of  the  trial  court  is  therefore  reversed,  and 
the  case  is  remanded,  with  direction  that  plaintiff's  peti- 
tion he  dismissed. 


Erbd.  H.  Winslow,  Appellee,  v.  Commerolax  Buildiko 
Company,   Appellant 

Master  and  servant:    safe  place  to  work:   duty  of  master:  dele- 

I    CATION  OF  DUTY.    It  is  the  duty  of  the  master  to  provide  a  servant 

with  a  reasonably  safe  place  in  which  to  work,  and  this  duty  can 

not  be  delegated;  and,  as  in  this  case,  the  owner  of  a  building 

is  liable  for  injuries  to  his  servant  resulting  from  the  negligence 
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of  an  independent  contractor  in  failing  to  properly  fasten  a  fire 
escape  to  the  building. 

Same:    negligence  op   master:    fact  question.     The  question  of 

2  whether  the  master  in  the  instant  case  might  have  discovered  that 
the  fire  escape  was  not  properly  fastened  to  the  building,  and 
have  remedied  the  defect  prior  to  the  accident  to  plaintiff,  was 
for  the  jury. 

Same:    negugbnce:  assumption  op  risk.    The  mere  fact  that  from 

3  a  superficial  view  the  fire  escape  appeared  to  plaintiff  to  be  firmly 
fastened  to  the  building  was  not  sufficient,  as  a  matter  of  law, 
to  relieve  the  owner  from  liability  for  plaintiff's  injuries  resulting 
from  the  negligence  of  the  contractor  in  fastening  the  same. 

Appeal  from  Blackhawh  District  Court, — ^Hon.  C.  E. 
Ransibr^  Judge. 

Tuesday,  January  18,  1910. 
SuppiiEMKNTAL  Opinion,  Tuesday,  May  3,  1910. 

Action  at  law  to  recover  damages  for  personal  in- 
jury. Judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 

Carr,  Carr  &  Evans  and  /.  E.  Williams,  for  appellant. 

Boies  £  Law  and  Edwards  <&  Longley,  for  appellee. 

Weaver,  J. — ^The  defendant  was  the  owner  of  a  six- 
story  office  building  in  the  city  of  Waterloo,  and  employed 
the  plaintiff  as  a  janitor  therein.  Upon  the  outer 
wall  of  this  building,  the  defendant,  in  obedience  to  law 
and  to  an  ordinance  of  the  city,  constructed  and  maintained 
an  iron  fire  escape.  It  was  built  upon  the  usual  plan, 
with  a  platform  at  each  floor  above  the  first  story,  all  being 
connected  by  flights  of  stairs.  To  connect  the  first  plat- 
form with  the  ground  below  there  was  an  adjustable 
"emergency  ladder,"  hung  upon  iron  or  steel  supports  at- 
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tached  to  or  fastened  in  the  brick  wall  of  the  building. 
Acting  within  the  scope  of  his  employment,  plaintiff  was 
engaged  in  superintending  or  assisting  the  work  of  paint- 
ing the  fire  escape.  Beginning  at  the  top  or  sixth  story, 
h6  worked  his  way  down  to  the  lower  platform,  from  which 
he  entered  upon  the  emergency  ladder.  Standing  upon 
the  ladder  some  fifteen  or  twenty  feet  above  the  ground, 
he  leaned  out  to  inspect  the  painting  on  the  under  side 
of  the  platform,  when  the  supports  on  which  the  ladder 
was  suspended  pulled  from  their  fastenings,  and  plaintiff 
was  thrown  down,  receiving  severe  injuries.  Defendant 
is  charged  with  negligence,  in  that  the  supports  of  the 
ladder  had  not  been  properly  attached  to  or  fastened  in 
the  wall  when  the  fire  escape  was  constructed;  that  de- 
fendant knew,  or  in  the  exercise  of  due  care  ought  to 
have  known,  the  defective  condition  of  the  fire  escape,  and 
failed  to  remedy  it  or  to  warn  plaintiff  of  the  danger 
therefrom;  that  said  fire  escape  was  not  constructed  in 
accordance  with  the  provisions  of  the  city  ordinance  which 
required  the  device  to  be  firmly  attached  to  the  building, 
and  plaintiff  alleges  that,  by  reason  of  such  negligence, 
he  was  injured  without  contributory  fault  on  his  part, 
and  demands  a  recovery  in  damages.  The  defendant  ad- 
mits that  plaintiff  was  in  its  employment  substantially 
as  alleged  by  him,  but  denies  any  negligence  or  want  of 
reasonable  care  on  its  part.  It  further  alleges  that  the 
danger  of  injury  such  as  plaintiff  sustained  was  one  of 
the  risks  incident  to  his  said  employment,  and  therefore 
assumed  by  him  in  accepting  the  position.  There  was  a 
verdict  and  judgment  for  the  plaintiff  in  the  sum  of 
$1,750. 

The  plaintiff's  testimony  tended  to  show  that  at  the 
time  of  his  injury  he  was  acting  within  the  line  of  his 
duty  in  the  employment  of  defendant,  and  was  exercising 
reasonable  care  for  his  own  safety.  It  also  tended  to  show 
that  the  ladder  supports  were  not  properly  (yr  safely  at- 
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tached  to  the  wall,  and  that  the  defect  was  probably  one 
of  original    construction.      The  evidence   on   part   of   the 
defendant  was  devoted  solely  to  the  proposition  that  the 
fire  escape  had  been  constructed  by  an   independent  con- 
tractor, the   defendant   exercising   no   supervision   or   con- 
trol as  to   the  manner  of  doing  the  work,   and  that,   in 
selecting  the  contractor  to  perform  the  work,  it  exercised 
due  care  and  caution  to  secure  one  who  was  skilled   in 
the  business  and  competent  to  perform  it  in  an  efficient 
and  proper  manner.     The  sufficiency  of  this  line  of  de- 
fense is  the  question  presented  by  the  record  before  us. 
Stated  in  succinct  form  the  question  may  be  put  in 
these  words:     "Is  the  master's   obligation   to   furnish   his 
servant  a  safe  place  to  work  fully  satisfied  and  discharged 
by  the  exercise  of  reasonable  care  in  select- 

1.  Masteb   AVD  .  •      1  1 

servamt:  safe    mg   a   Competent   independent   contractor   to 

place  to  work:  ■•         .  <•    n,*        m  •  i  /v» 

duty  of  make  it  safe  ?"     To  sustain   the  affirmative 

master:  dele> 

^n  of  of  this  proposition,  the  appellant  relies  upon 

the  familiar  line  of  authorities  which  hold 
that  as  a  general  rule  the  doctrine  of  respondeat  superior, 
which   arises    from    the    relation    of   master    and    servant, 
and  makes  the  master  answerable  to  third  persons  for  the 
acts  or  omissions  of  the  servant  within   the  scope  of  his 
employment,   has  no   application   as   between   a   contractee 
and   an   independent   contractor,    and    that   the   former   is 
not  answerable   to   the   servant  of   the   latter   for   acts   or 
omissions   of   such   contractor   in    the    performance    of   his 
contract.     Were  the  question  uncomplicated  by  inharmoni- 
ous precedents,  it  would  seem  that  the  inapplicability  of 
the  rule  to  a  case  like  the  one  at  bar  would  be  self-evident. 
There  is  nothing  better  settled  in  the  law  of  master  and 
servant  than  that  the  duty"  of  the  master  to  provide  the 
servant  a  reasonably  safe  place  to  work  is  absolute  and 
nondelegable.     The  obligation  can  not  be  shifted  from  the 
master  to  a  fellow  servant  or  to  any  other  third  person. 
It  is  also  a  continuing  duty  and  care  in  furnishing  a  safe 
Vol.  147  Ia.— 16. 
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place  at  tlie  b^inning  of  the  employment  miiist  be  fol- 
lowed by  reasonable  supervision,  inspection,  and  care  to 
keep  it  save  until  the  relation  of  master  and  servant  is 
at  an  end.  On  the  other  hand,  in  the  case  of  an  inde- 
pendent contractor,  he  is  himself  the  employer,  and  has 
his  own  servants  who  look  to  him  for  the  safety  of  their 
place' of  work,  and  he  alone  is  liable  to  his  servant  or 
other  person  who  is  injured  by  his  negligence  in  the  exe- 
cution of  his  contract.  If,  for  instance,  pkintiff  had  been 
the  servant  of  the  contractor  who  constructed  the  fire  es- 
cape, and  had  received  his  injury  in  the  progress  of  thai 
work  without  contributory  fault  on  his  part,  the  rule  as 
to  independent  contractors  would  clearly  apply,  and  the 
owner  of  the  building  could  not  be  held  liable  for  the 
damages  so  sustained.  But,  when  the  contract  was  per- 
formed and  the  completed  work  accepted  by  the  defend- 
ant, the  relation  of  owner  and  independent  contractor  was 
dissolved,  and  thereafter  could  in  no  manner  affect  the 
obligation  of  such  owner  as  an  employer  of  labor  in  and 
about  the  structure  thus  erected.  Bailey  v.  Mayor,  3  Hill 
(N.  Y.)  531  (38  Am.  Dec.  669) ;  Boswell  v.  Laird,  8 
Cal.  469  (68  Am.  Dec.  345)  ;  Oorham  v.  Gross,  125  Mass. 
240  (28  Am.  Eep.  224) ;  Read  v.  East,  20  R  I.  574  (40 
Atl.  760) ;  First,  etc.,  v.  Smith,  163  Pa.  561  (30  AtL  279, 
26  L.  R.  A.  504,  43  Am.  St.  Rep.  808). 

While  the  cases  here  cited  did  not  arise  between  master 
and  servant,  they  go  to  the  fundamental  principle  lim- 
iting and  defining  the  extent  to  which  the  plea  of  "inde- 
pendent contractor*'  is  available  to  a  party  owner  when 
sued  by  a  third  person  for  damages  occasioned  by  the 
defective  condition  of  such  owner's  premises.  The  dis- 
tinction between  the  responsibility  of  one  who  fails  to 
perform  a  duty  which  the  law  requires  him  to  perform 
and  his  liability  for  the  negligence  of  those  who  are  em- 
ployed in  doing  the  work  is  noted  by  Lord  Blackburn  in 
Mercy  D.  &  H.  Board  v.   Oibbs,  11  H.  L.   Cases, 
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where  he   says  that  in  cases  governed  by  this  principle 
"it  is  immaterial  whether  the  actual  actors  are  servants 
or  not"     In  Pickard  v.  Smith,  10  C.  B.  N.  S.  470,  it  is 
aaid  that  the  rule  respecting  the  nonliability  of  the  owner 
or  employer  for  the  acts  of  a  contractor  is  inapplicable  to 
cases  in   which   the  contractor  is   intrusted   with   a   duty 
incumbent  upon  his  employer  and  neglects  its  fulfillment 
whereby  an  injury  is  occasioned.     See,  also,  to  the  same 
effect,  Penny  v.  District,  2  Q.  B.  72.     The  case  as  be- 
tween master   and   servant  falls  within   the  general   rule 
that,  wherever  the  law  imposes  a  personal  duty  upon  any 
one,  he  can  not  escape  responsibility  therefor  or  for  the 
manner  of  its  performance  by  employing  a  substitute.     1 
Thompson,  Negligence,   sections  532,  665;   Teocas  R.   Co. 
V.  Juneman,  71  Fed.  939  (18  C.  C.  A.  394) ;  Wilson  v. 
White,  71  Ga.  506  (51  Am.  Eep.  269) ;  Houston  By.  Co. 
V,  Meador,  50  Tex.  77 ;  Hegeman  v.   Western  R.  Corp., 
16  Barb.  353;  same  case  on  appeal,  13  N.  Y.  9  (64  Am. 
Dec   517).     In   the   last  cited  case   a   railroad   company 
sought  to  escape  liability  to  a  passenger  by  showing  that 
a  defective  axle  had  been  procured  from  a  reputable  and 
competent  maker,  and  disclosed  no  exterior  evidence  of  the 
defect.     In  upholding  a  verdict  for  the  plaintiff,  the  court 
says  that  the  law  placed  upon  defendants  the  duty  of  fur- 
nishing a  safe  car  for  the  passenger,  and,  while  they  were 
not  required   to  become   smelters   of  iron   or   builders   of 
cars,  they  were  required  to  exercise  the  requisite   degree 
of  care  to  make  the  car  safe,  and  in  so  doing  "they  may 
construct  it  themselves  or  avail  themselves  of  the  services 
of  others,  but  in  either  case  they  engage  that  all  that  well 
directed  skill  can  do  has  been   done  for  the   accomplish- 
ment of  this  object.     A  good  reputation  upon  part  of  the 
builder  is  very  well  in  itself,  but  ought  not  to  be  accepted 
by  the  public  or  the  law  as  a  substitute  for  a  good  ve- 
hicle."   See,  also,  Brehm  v.  Railroad,  34  Barb.  256. 

Speaking  to  the  question   whether  a   master  can   by 


Digitized  by 


Google 


244  WiNSLOw  V.  Building  Co.         [147  Iowa 

employing  a  contractor  to  perform  a  duty  which  he  owes 
to  his  servants  relieve  himself  from  liability  for  its  non- 
performance, Mr.  Labatt,  a  recognized  authority  on  the 
law  of  master  and  servant,  says:  "The  weight  of  authority 
would  seem  to  be  distinctly  in  favor  of  the  doctrine  that 
a  master  can  not  escape  his  responsibility  by  such  a  dele- 
gation of  his  duties.  This,  it  is  submitted,  is  the  only 
doctrine  which  is  logically  tenable  and  which  can  be  recon- 
ciled with  general  principles."  See  note  to  Anderson  v. 
Fleming,  66  L.  R.  A.  153.  In  Trainor  v.  Railroad  Co., 
137  Pa.  148  (20  Atl.  632),  the  court  approves  the  rule 
that  "the  master  owes  to  the  servant  the  duty  of  providing 
a  reasonably  safe  place  to  work  in  and  reasonably  safe 
appliances  with  which  to  do  the  work,  and  the  delegation 
'  of  this  duty  to  an  agent  or  independent  contractor  will 
not  relieve  the  master  from  the  responsibility  for  an  injury 
to  the  servant  resulting  from  such  neglect"  Many  other 
cases  and  precedents  lend  support  to  this  theory  of  the 
law,  and,  indeed,  it  is  difficult  to  conceive  how  the  courts 
can  hold  that  the  duty  of  care  on  the  part  of  the  master 
to  provide  a  safe  place  to  work  is  absolute  and  nondelegable, 
and  at  the  same  time  say  that  he  may  delegate  or  shift 
the  responsibility  to  the  shoulders  of  a  contractor.  To 
affirm  both  propositions  is  to  effectually  negative  both. 
That  the  decisions  on  the  subject  can  not  well  be  recon- 
ciled may  be  conceded. 

The  one  oftenest  cited  in  support  of  appellant's  posi- 
tion is  Devlin  v.  Smith,  89  N.  Y.  470  (42  Am.  Rep. 
311).  There  a  contractor  for  the  construction  of  a  pub- 
lic building  let  the  contract  to  another  to  erect  a  scaffold 
needed  in  the  progress  of  the  work;  the  subcontractor  fur- 
nishing his  own  materials  and  help,  and  building  the 
scaffold  after  his  own  methods.  The  work  was  so  defec- 
tively done  that,  when  the  principal  contractor's  servant 
went  upon  the  scaffold,  it  fell  and  injured  him,  and  it 
was  decided  that  the  servant's  cause  of  action  was  against 
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the  subcontractor  alone.  In  our  judgment  the  conclusion 
as  broadly  stated  in  that  opinion  can  not  be  sustained 
upon  principle,  but  its  scope  and  eflFect  appear  to  have 
since  been  very  materially  narrowed.  In  Vosburgh  v. 
Railroad  Co.,  94  N.  Y.  374  (46  Am.  Eep.  148),  the 
defendant,  seeking  to  escape  responsibility  for  a  defective 
bridge  which  it  had  purchased  from  the  builder,  cited  the 
Devlin  case  as  an  authority  in  point,  and  the  court,  re- 
ferring to  the  facts  on  which  that  decision  had  been  made 
to  turn,  says:  "If  the  scaffold  instead  of  a  temporary 
had  been  a  permanent  structure  intended  for  continuous 
use  throughout  the  years,  and  imposing  upon  Smith  the  duty 
of  an  inspection  by  skillful  and  competent  agents  whose 
proper  performance  of  that  duty  would  have  disclosed 
defects  of  construction  which  made  it  unsafe,  again  a  dif- 
ferent question  would  have  been  presented."  As  thus  re- 
stricted, Devlin  v.  Smith,  is  not  in  point  with  the  case 
at  bar,  for  the  structure  here  in  question  was  a  perma- 
nent structure,  which,  if  well  constructed,  could  be  ex- 
pected to  answer  the  purpose  for  which  it  was  designed 
practically  as  long  as 'the  building  to  which  it  was  affixed. 
Defendant  pleads  and  proves  that  it  gave  the  manner 
and  method  of  the  construction  of  the  fire  escape  no  at- 
tention or  supervision  whatever,  leaving  the  work  wholly 
».  Same:  ncgii-  *^  ^^®  Contractor,  and,  except  the  official  in- 
Srter?*  feet  spection  by  the  city  when  the  work  was  com- 
question.  pletcd,  there  is  no  claim  that  it  was  ever  in 

any  manner  inspected,  or  its  strength  and  safety  in  any 
manner  tested  prior  to  the  plaintiff's  injury,  some  two 
years  later.  It  may  be,  as  counsel  argue,  that  reasonable 
inspection  by  defendant  would  not  have  revealed  the  weak- 
ness of  the  ladder's  support,  but  we  can  not  so  hold  as  a 
matter  of  law.  It  was  for  the  jury  to  say  whether  due 
care  would  have  discovered  the  defect  and  applied  a  rem- 
edy before  the  accident 

The  mere  fact  that  to  a  superficial  view  the  fire  escape 
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appeared   to  be  firmly  attached  to  the  building  is  not  a 
sufficient  answer  to  this  suggestion.     If  each  and   all  of 
Same-  negH-      *^®  Several  supports  of  the  fire  escape  had 
!iimption*"of      extended  but  an  inch  or  two  into  the  wall, 
^^'  just  sufficient  to  hold  the  device  in  place  un- 

til it  had  passed  inspection,  thus  constituting  a  veritable 
trap  for  any  person  having  occasion  to  use  it,  the  surface 
appearance  presented  would  doubtless  have  been  as  perfect 
as  if  it  were  thoroughly  well  made,  yet  it  would  not  do 
to  hold  as  a  matter  of  law  that  such  superficial  inspection 
would  fill  the  full  measure  of  the  owner's  duty  to  provide 
his  servant  a  safe  place  to  work.  Of  the  other  cases  cited 
by  counsel,  Haley  v.  Jump  River  Co.,  81  Wis.  412  (51 
N.  W.  321,  956),  disposes  of  the  question  without  dis- 
cussion and  expressly  upon  the  supposed  autiiority  of 
HacJcett  v.  Telegraph  Co.,  80  Wis.  187  (49  N.  W.  822), 
which  is  not  parallel  in  fact  or  principle  with  the  one 
we  have  under  consideration.  Butler  v.  Townsend,  126 
N.  Y.  105  (26  N.  E.  1017),  is  a  New  York  case  of  the 
type  of  Devlin  v.  Smith,  and  subject  to  the  same  restricted 
application. 

The  standard  to  which  the  master  must  conform  is 
that  of  reasonable  care.  He  may  employ  servants  or  con- 
tractors to  do  the  work  which  the  law  requires  of  him, 
but  he  can  not  delegate  to  them  the  exercise  of  the  care 
which  the  law  imposes  upon  him  as  a  personal  obligation. 
None  of  our  own  oases  have  been  cited,  nor  are  we 
able  to  find  any  which  are  in  any  wise  inconsistent  with 
the  views  we  have  expressed.  It  should  be  said  timt 
it  is  open  to  some  doubt  whether  the  record  before  us 
fairly  presents  the  principal  questions  argued  by  counsel. 
Except  as  it  may  be  included  within  the  scope  of  a  gen- 
eral denial,  the  answer  does  not  claim  the  benefit  of 
the  rule  which  exempts  the  employer  from  liability  for 
negligence  of  an  independent  contractor,  and  quite  like- 
ly it  was  not  necessary   to  plead   it  specially.     But   no 
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request  was  made  of  the  court  to  instruct  the  jury  upon 
that  theory,  and  the  court  submitted  the  case  without 
objection  upon  the  conceded  general  rule  as  to  the  re- 
quirement of  reasonable  care  by  the  defendant  to  furnish 
plaintiff  a  safe  place  to  work.  We  have  thought  it  best, 
however,  to  take  the  case  as  counsel  have  argued  it,  and 
dispose  of  the  points  so  raised  according  to  our  views  of 
their  merit. 

We  are  of  the  opinion  that  the  court  properly  sub- 
mitted the  cause  to  the  jury  with  correct  instructions  as 
to  the  law  bearing  thereon,  and  the  judgment  appealed 
therefrom  is  therefore  affirmed. 


% 


Fbanx  Oeoh  v.  City  of  Cedab  Rapids,  Appellant. 

Municipal  corporations:    i»ainage  of  surface  water:    nuisance: 

1  INJUNCTION.  A  city  has  no  right  to  drain  surface  waters  flow- 
ing into  its  streets  into  an  unnatural  water  course  and  so  as  to  cast 
it  upon  adjoining  lands  in  a  materially  larger  quantity  and  in  a 
different  manner  than  it  would  naturally  flow,  and  not  in  a  natural 
water  course;  but  it  has  no  greater  duty  in  this  regard  than  a 
private  owner  would  have  in  protecting  adjoining  lands  from  such 
injury.  And  in  exercising  its  power  to  make  its  streets  pass- 
able it  may  provide  for  the  passage  of  surface  water  in  drains 
or  culverts  through  or  under  the  streets,  and  if  the  method  adopted 
is  reasonably  suited  for  this  purpose  an  abutting  owner  can  not 
complain  that  he  has  not  been  relieved  of  the  burden  of  drain- 
age to  which  his  land  was  already  subject,  although  the  im- 
provement operates  to  some  e^^tent  to  his  detriment. 

In  this  action  to  enjoin  a  city  from  maintaining  a  tile  drain  across 
one  of  its  streets,  the  evidence  is  held  to  show  that  the  same 
discharged  the  surface  water  into  a  natural  depression  on  plain- 
tiff's land,  and  that  the  only  effect  of  the  drain  or  culvert  was 
to  discharge  the  water  directly  onto  plaintiff's  land  in  a  natural 
depression,  instead  of  allowing  it  to  spread  over  the  highway 
before  reaching  his  land,  and  does  not  therefore  constitute  a 
nuisance  which  the  plaintiff  is  entitled  to  have  abated. 

Same:    prior  adjudication.    The  finding  of  a  jury  in  a  prior  action 

2  at  law    for   damages,   that   the    surface   water    was    discharged 
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through  a  street  culvert  constructed  by  the  city  into  a  natural 
depression  on  the  plaintiff's  land,  is  conclusive  on  that  question 
in  a  subsequent  action  by  plaintiff  to  restrain  the  city  from  main- 
taining the  drain. 

Appeal  from  Lirm  District  Court. — Hon.  F.  0.  Ellison, 

Judge. 

Tuesday,  May  3,  1910. 

Action  to  enjoin  the  defendant  city  from  maintain- 
ing a  drainage  tile  across  one  of  its  streets,  which,  as 
plaintiff  alleges,  collects  and  turns  upon  plaintiff's  prop- 
erty a  larger  amount  of  surface  water  than  would  nat- 
urally flow  thereon,  and  thus  causes  plaintiff  permanent  and 
irreparable  injury.  There  was  a  decree  for  the  plaintiff, 
finding  the  allegations  of  his  petition  to  De  true,  and  en- 
joining and  restraining  defendant  from  discharging  the 
surface  water  upon  plaintiff's  premises  through  the  tile 
dxain  as  now  constructed,  and  ordering  defendant  **to  make 
a  suitable  provision  for  the  water  conducted  across  the 
street  through  the  tile  drain,  so  that  the  same  may  be 
taken  care  of  without  discharging  it  through  said  drain 
upon  plaintiff's  premises,  and  that,  if  said  water  can  not 
be  so  taken  care  of,  then  said  tile  drain  be  closed  or  re- 
moved, so  that  the  surface  water  shall  not  be' concentrated 
and  cast  upon  plaintiff's  said  land  through  said  tile." 
From  this  decree  the  defendant  appeals. — Reversed, 

Redmond  &  Stewart  and  Frank  C.  Byers,  for  appel- 
lant. 

Powell  &  Powell,  for  appellee. 

McClain,  J. — Plaintiff's  premises  consist  of  four  lots 
in  a  portion  of  the  defendant  city  west  of  the  Cedar  River 
and  alongside  the  highway  which  is  on  the  east  line  of 
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the  right  of  way  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  The  land  between  the  right  of  way 
and  the  river  is  low  and  flat,  but  west  of  the  right  of  way 
is  higher  ground,  from  which  surface  water  naturally 
flows  to  the  eastward  until  it  reaches  the  river.  At  a 
point  in  the  railroad  right  of  way  immediately  west  of 
defendant's  premises,  a  culvert  was  constructed  under  the 
track  when  the  track  was  originally  laid  about  fourteen 
years  ago;  this  culvert  serving  the  purpose  of  passing  the 
water  from  the  higher  land  to  the  west  across  the  right  of 
way  in  the  highway  adjoining  it  on  the  east;  but,  until 
the  year  1904,  there  was  no  culvert  or  opening  of  any  kind 
through  or  under  the  highway  to  carry  off  the  water  com- 
ing through  the  railway  culvert,  and,  as  a  consequence, 
in  time  of  rains  the  water  discharged  upon  the  highway 
through  the  railway  culvert  caused  the  formation  of  mud- 
holes  rendering  the  highway  almost  impassable  at  such 
seasons.  In  March,  1904,  one  Kennedy,  the  street  com- 
missioner of  defendant  city,  in  response  to  complaints  as 
to  the  condition  of  the  portion  of  the  street  in  question 
during  wet  weather,  caused  a  twenty-four-inch  tile  to  be 
laid  diagonally  across  the  street  from  the  place  where  the 
water  flowing  through  the  railway  culvert  reached  the  street 
to  the  edge  of  the  highway  within  a  short  distance  of  de- 
fendant's land  which  adjoined  it.  Soon  after  this  tile  was 
laid,  there  were  very  heavy  rains,  and  the  surface  water 
flowing  through  this  tile  and  coming  upon  plaintiff's  land 
caused  large  excavations  in  the  sandy  soil  and  cut  a  ditch 
into  which  and  through  which  the  surface  water  still  runs 
from  time  to  time  when  there  are  heavy  rains,  causing 
portions  of  plaintiff's  land  to  be  unsuitable  for  tillage  and 
especially  for  the  purpose  of  truck  farming,  to  which  it 
has  been  appropriated  by  him.  After  passing  across  plain- 
tiff's premises,  such  surface  water  accumulates  in  pools 
in  another  highway  and  on  the  land  of  other  owners  which 
lie  in  its  general  course  toward   the   river,   and   plaintiff 
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alleges  that  these  pools  become  offensive  and  a  nuisanoe 
to  the  neighborhood. 

It  may  be  conceded  that  if  the  tile  drain  in  question 

had  the  effect  of  collecting  surface  water  and  discharging 

it  upon  plaintiff^s  land  in  substantially  larger  quantities 

and  substantially  in  a  different  manner,  and 

I.  Municipal  ^.  •'  ... 

drlSage'of'*  ^^^  ^^  ^  natural  water  course,  plaintiff  is 
SSiSSL7*to''  entitled  to  relief;  and  the  only  controversy 
junction.  j^^  ^j^^  ^^^^  jg  ^^  ^  ^^  facts.    No  complaiut 

is  made  as  to  the  railway  culvert,  which,  as  already  in- 
dicated, had  been  in  existence  for  many  years,  and  through 
which  surface  water  from  the  higher  land  to  the  west 
was  flowing  in  time  of  rains  before  plaintiff  purchased 
land.  The  evidence  shows  that  for  three  hundred  or  four 
hundred  feet  north  from  this  culvert  and  for  two  hundred' 
or  three  hundred  feet  south  therefrom  there  is  a  natural 
slope  toward  the  point  where  the  tile  is  now  laid  in  the 
highway,  and  it  is  not  claimed  that,  in  the  absence  of  this 
tile,  the  water  did  not  cross  the  highway  and  flow  upon 
plaintiff^s  land  and  across  his  land  in  a  general  easterly 
direction  towards  the  river,  but  plaintiff^s  contention  is 
that,  before  the  tile  was  constructed,  the  highway  distrib- 
uted the  water  more  or  less,  so  that  it  did  not  flow  in  any 
fixed  channel,  and  did  not  cause  a  washing  of  the  land, 
and  that  the  discharge  of  the  water  through  the  tile  has 
caused  such  washing,  and  continues  to  keep  portions  of 
plaintiff's  land  untillable.  Under  the  evidence,  it  is  dear 
that  no  more  water  is  thrown  upon  plaintiff's  land  than 
would  previously  have  flowed  upon  it  coming  as  all  of 
it  must  through  the  railway  culvert;  and,  further,  that 
the  highway  can  not  be  kept  in  reasonably  good  condition 
for  passing  during  wet  weather,  unless  this  water  is  car- 
ried across  the  highway  by  a  culvert  or  drain,  or  the 
water  is  carried  north  or  south  along  the  highway  to  some 
other  outlet  than  that  available  in  accordance  with  the 
natural  course  of  drainage.     Therefore,  as  it  seems  to  us. 
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the  question  is  simply  this:  Has  the  city  the  right  to 
maintain  this  street  alongside  of  plaintifPs  land  in  good 
condition  by  carrying  the  surface  water  which  comes 
through  the  railway  culvert  across  the  highway  in  one 
place,  instead  of  allowing  it  to  form  pools  and  mudholes 
in  the  highway,  or,  as  an  alternative,  provide  a  ditch  or 
sewer  which  shall  entirely  relieve  plaintiffs  knd  of  this 
surface  water  by  carrying  it  to  some  outlet  which  it  has 
not  heretofore  had, 

While  a  city  has  no  right  to  improve  its  streets  in 
such  a  negligent  manner  as  to  cause  injury  to  an  abutting 
property  owner  by  throwing  an  unnecessary  burden  upon 
him  or  causing  injury  which  he  might  have  protected  him- 
self against  if  he  had  reasonable  warning  (Hume  v.  Des 
Moines  (Iowa),  125  N",  W.  846),  it  is  imquestionably  the 
right  of  the  city  to  make  its  streets  passable,  and  in  doing  so 
to  provide  for  the  passage  of  surface  water  in  drains  or  cul- 
verts through  or  under  them,  and,  if  the  method  adopted 
is  reasonably  suitable  for  the  purpose,  the  abutting  prop- 
erty owner  can  not  complain  that  he  has  not  been  relieved 
of  a  burden  of  drainage  to  which  his  land  was  already 
subjected,  even  though  the  improvement  of  the  street  ope- 
rates to  some  extent  to  his  detriment.  The  city  certainly 
has  no  greater  duty  to  care  for  surface  water  in  the  pro- 
tection of  property  abutting  on  its  streets  than  the  private 
owner  would  have  in  protecting  an  adjoining  owner  from 
such  injury.  By  statutory  provision,  now  found  in  Code 
Supp.,  section  1989-a53,  it  is  provided  that  ^^owners  of 
land  may  drain  the  same  in  the  general  course  of  natural 
drainage  by  constructing  open  or  covered  drains  discharging 
the  same  into  any  natural  water  course  or  into  any  natural 
depression  whereby  the  water  will  be  carried  into  some 
natural  water  course,  and,  when  such  drainage  is  wholly 
upon  the  owner's  land,  he  shall  not  be  liable  in  damages 
therefor  to  any  person  or  persons  or  corporation.^'  And 
in  applying  these  statutory   provisions   it  has   been   held 
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that  the  natural  water  coiirne  referred  to  is  not  necessarily 
a  channel  with  banks,  but,  if  the  surface  water  usually 
flows  in  a  given  course  within  reasonable  limits,  the  line 
of  its  flow  is  such  a  water  course  or  natural  depression 
as  the  statute  contemplates.  Hull  v.  Harker,  130  Iowa, 
190.  Now,  It  is  shown  by  the  evidence  that  prior  to  the 
construction  of  the  tile  drain  across  this  street  the  water 
did  flow  over  plaintiffs  land  in  a  depression  which  the 
witnesses  referred  to  as  a  slight  ditch,  not  so  deep,'  how- 
ever, as  that  the  plaintiff  could  not  plow  across  it,  and 
it  also  appears  that  the  water  had  already  commenced 
to  cut  into  the  soil  before  the  tile  was  laid.  Indeed,  we 
are  not  satisfied  that  the  unusual  flow  of  surface  water 
due  to  exceptionally  heavy  rains  soon  after  the  tile  was 
laid  would  not  have  excavated  plaintiff's  land  in  much 
the  same  manner  as  it  was  in  fact  excavated  soon  after 
the  laying  of  the  tile;  for,  as  we  understand  the  evidence, 
the  cutting  had  already  commenced,  and  it  was  likely  in 
the  course  of  nature  to  continue  to  plaintiffs  damage^  es- 
pecially at  times  of  excessive  rainfall.  There  was  no 
natural  drainage  for  the  water  in  any  other  direction  or 
over  any  other  portion  of  the  plaintiffs  land,  and,  as 
it  seems  to  us,  the  only  effect  of  the  construction  of  the 
tile  was  to  improve  the  highway  and  carry  the  water  com- 
ing through  the  railway  culvert  directly  upon  plaintiff's 
land,  instead  of  allowing  it  to  spread  over  the  highway 
before  it  reached  his  land.  We  reach  the  conclusion  that 
the  improvement  of  the  highway  was  not  in  its  nature 
unreasonable,  nor  made  in  a  negligent  manner,  and  there- 
fore that  the  tile  drain  does  not  constitute  a  nuisanoe 
which  plaintiff  is  entitled  to  have  abated. 

The  decree  of  the  lower  court  contemplates  some  other 
disposal  by  the  defendant  of  the  surface  water  coming 
through  the  railway  culvert,  but  there  is  nothing  in  the 
evidence  to  indicate  that  any  other  disposal  could  be  made, 
save  by  the  construction  of  ditches  or  sewers  which  shall 
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take  the  water  out  of  its  natural  course  to  some  other  out- 
let than  that  through  which  it  has  usually  flowed,  and 
there  is  nothing  to  indicate  that  any  such  disposition  is 
reasonably  practicable.  We  are  not  referred  to  any  statute 
or  rule  of  law  which  requires  a  city  to  protect  property 
abutting  on  a  street  from  the  surface  water  which  in  the 
course  of  natural  drainage  flows  upon  or  across  it. 

If  we  had  any  doubt  under  the  evidence  as  to  the 
fact  that  the  water  coming  from  the  railway  culvert  natu- 
rally flowed  across  the  highway  and  upon  plaintiff's  land 
at   the  point   where  this   tile   drain   is  now 

a.  Saicb:   pnor  ^ 

adjudication.  iai(j^  ^^  should  be  Compelled  to  adopt  as  con- 
clusive on  that  question  the  finding  of  a  jury  in  an  action 
at  law  brought  by  this  plaintiff  against  this  defendant 
soon  after  the  tile  was  laid  and  the  ditches  and  holes  in 
plaintiff's  land  were  cut  out,  in  which  action  plaintiff 
sought  to  recover  damages  for  the  injury  to  his  property. 
In  that  action  under  proper  issues,  the  trial  court  submit- 
ted to  the  jury  the  question  whether  prior  to  the  laying 
of  the  tile  drain  in  the  highway  the  surface  water  from 
a  territory  west  of  the  railway  right  of  way  was  carried 
away  by  the  ditch  on  the  westerly  side  of  the  highway, 
and  only  that  portion  which  overflowed  said  ditch  came 
onto  plaintiff's  land  in  such  manner  as  to  cause  it  any 
damage,  and  whether  the  negligent  and  improper  con- 
struction of  the  tile  drain  increased  the  flow  of  water  and 
cast  it  upon  plaintiff's  land  in  a  different  manner,  to  his 
damage.  The  evidence  in  that  action,  as  in  this,  showed 
the  cutting  of  the  holes  and  ditch  in  plaintiff's  land  after 
the  tile  was  laid,  and  the  court  told  the  jury  to  find  for 
the  defendant^  if  the  evidence  showed  that  water  had  pre- 
viously crossed  the  street  and  reached  plaintiff's  premises 
in  its  natural  course  at  or  about  the  place  where  the  tile 
drain  was  constructed  and  no  additional  water  was  gath- 
ered up  and  cast  upon  plaintiff's  land  by  said  drain.  The 
jury  returned   a  verdict  for  the   defendant,   and   thereby. 
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a»  we  think,  directly  found  that  prior  to  the  laying  of 
the  ,tile  drain  in  the  street  the  water  did  cross  the  hi^- 
way  at  this  place  in  its  natural  course  and  flow  upon  plain- 
tiflPs  land.  The  judgment  entered  upon  this  verdict  consti- 
tuted, as  we  think,  a  final  adjudication  of  the  right  of 
defendant  to  carry  the  water  coming  from  the  railway 
culvert  across  the  highway  by  this  tile  drain. 

We  reach  the  conclusion  that  the  lower  court  erred  in 
its  decree  against  the  defendant,  and  such  decree  is  there- 
fore reversed. 


ROBSBT  FULLEBTON  ET  AL.  V.  CiTY  OP  DeS  M6INE8  ET  AL., 

Babbeb  Asphalt  Paving  Company,  Appellant. 

Municipal  corporationB:    street  improvements:    advertisement  for 

1  BIDS.  In  this  action  to  enjoin  the  defendant  city  from  paying 
a  claim  for  a  street  pavement  where  it  was  contemplated  that 
the  new  pavement  should  be  laid  upon  the  existing  concrete 
foundation,  and  the  advertisement  for  bids  so  stated  and  that 
the  improvements  were  to  be  according  to  plans  and  specifica- 
tions which  required  the  old  foundation  to  be  brought  to  sub- 
grade,  and  that  the  new  concrete  necessary  for  resurfacing  the  old 
foundation  be  measured  in  a  manner  satisfactory  to  the  city  en- 
gineer, and  that  separate  bids  be  made  for  new  paving  on  the  old 
foundation  and  for  extra  concrete,  the  advertisement  sufficiently 
showed  that  the  extra  concrete  was  to  be  placed  on  the  old 
fotmdation  to  bring  it  to  subgrade. 

Same:    compensation  for  public  improvement:   prior  adjudication. 

2  The  fact  that  prior  to  the  institution  of  this  action  to  enjoin 
defendant  from  paying  a  claim  for  street  improvement  property 
owners  had  instituted  actions  to  enjoin  the  improvement,  on  the 
ground  that  the  street  grade  would  be  lowered  by  the  proposed 
improvement,  which  actions  were  dismissed  for  the  reason  that 
the  specifications  for  the  new  work  required  the  contractor  to 
bring  the  surface  to  subgrade  as  a  part  of  the  new  improvement, 
did  not  go  to  the  question  of  whether  the  contractor  was  to  re- 
ceive extra  compensation  for  bringing  the  street  to  grade  and 
were  not  an  adjudication  of  that  question  in  this  action. 
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Same:    compensation  :  extras.    Where  a  contract  for  paving  a  street 

3  with  asphalt  exacted  first  the  laying  of  concrete  on  the  old  founda- 
tion to  bring  the  surface  to  subgrade,  'and  provided  that  there 
should  be  no  compensation  for  extras,  the  la3ring  of  the  concrete, 
an  essential  portion  of  the  work  for  which  separate  bids  were 
received,  was  not  extra. 

Same:    contract  for  public  improvement:  reformation.    Where  all 

4  the  negotiations  for  paving  a  street  on  the  old  foundation  with 
asphalt,  and  bringing  the  foundation  to  subgrade  with  additional 
concrete,  were  on  the  theory  that  the  necessary  concrete  was  not 
determinable  at  the  letting  of  the  contract;  that  compensation 
therefor  should  be  fixed  separate  from  that  for  laying  the  asphalt ; 
and  the  resolutions,  proposals  and  specifications  were  in  harmony 
with  such  a  course  and  bids  were  invited  with  the  understanding 
by  all  parties  that  separate  prices  were  to  be  paid  for  grading 
the  fotmdation  and  laying  the  asphalt,  but  in  making  the  con- 
tract the  intention  of  the  parties  in  this  respect  was  not  expressed, 
the  court  had  power  to  reform  the  contract  to  give  it  the  effect 
intended;  and  it  is  no  objection  to  such  power  that  one  of  the 
parties  was  a  municipal  corporation. 

Same.     A  city  may  treat  its  contract  for  a  public  improvement  as 

5  already  having  been  reformed  to  conform  to  the  real  intent  of 
the  parties,  and  it  may  allow  a  claim  for  extra  compensation 
on  such  basis  and  thus  avoid  the  expense  of  litigation  incident 
to  the  reformation. 

Weaver  and  Sherwin,  JJ.,  dissenting. 


Appeal  from  Polk  District  Court. — Hon.   W.   H.   Mo- 
Henby,  Judge. 

Tuesday,  May  3,  1910. 

Action  in  equity  to  enjoin  payment  of  a  claim  al- 
lowed by  the  City  Council  of  Des  Moines  in  favor  of  the 
Barber  Asphalt  Paving  Company.  Decree  was  entered  as 
prayed,  and  the  paving  company  appeals. — Reversed. 

Read  &  Read,  for  appellant 

Baily  £  Stipp,  for  appellee. 
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Ladd,  J. — The  Barber  Asphalt  Paving  Company  en- 
tered into  a  contract  with  the  city  of  Des  Moines  to  lay 
asphalt  pavement  on  East  Fifth  street  and  East  Maple 
street.  The  work  having  been  completed,  the  company 
received  paving  certificates  in  payment  to  the  extent  of 
$1.40  per  cubic  yard,  and  presented  its  claim  for  re- 
surfacing the  old  foundation  as  per  its  bid  of  $4  per  cubic 
yard  for  "extra  concrete,''  alleged  to  have  been  furnished 
in  the  construction  of  the  improvements,  in  the  sum  of 
$3,492-40.  This  claim  was  investigated  by  a  committee 
of  the  city  council,  and,  upon  favorable  report,  was  al- 
lowed by  that  body.  The  plaintiffs  are  taxpayers  of  the 
city,  and  in  this  action  seek  to  enjoin  the  payment  of  such 
sum  on  the  ground  that  the  city  is  not  liable  therefor, 
and  its  allowance  was  unauthorized  by  law.  The  streets 
had  been  paved  with  wooden  blocks  laid  on  concrete  foun- 
dations, and,  as  the  blocks  had  decayed,  it  was  proposed 
to  replace  them  with  asphalt  pavement  on  the  same  foun- 
dations. Prior  to  the  removal  of  the  blocks,  definite  in- 
formation concerning  the  condition  of  the  concrete  below 
was  not  attainable,  and,  aside  from  the  written  matter 
hereinafter  referred  to,  the  record  leaves  no  doubt  but  that 
the  design  of  the  board  of  public  works  and  city  engineer, 
as  well  as  of  the  contractor,  was  that  the  $1.40  per  square 
yard  to  be  paid  for  "sheet  asphalt  paving  on  the  old 
concrete  foundation"  should  not  include  the  cost  of  resur- 
facing the  old  foundation  with  concrete  so  as  to  bring  the 
pavement  to  the  established  grade.  All  so  testify,  and 
the  work  was  prosecuted  with  that  understanding.  But 
appellees  say  the  contract  required  the  paving  company 
to  do  all  the  work  and  furnish  all  the  material  at  $1.40 
per  square  yard,  and  therefore  such  testimony,  being  con- 
tradictory of  its  terms,  was  not  admissible;  while  the  pav- 
ing company  contends  that  the  evidence  was  proper  to  be 
considered  as  aiding  in  the  interpretation  of  the  agreement, 
and,  in  any  event,  in  Support  of  the  cross-petition  praying 
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for  its  reformation.  To  determine  the  issues,  it  will  be 
necessary  to  refer  to  the  proceedings  somewhat  in  detail 
The  resolutions  of  necessity  were  adopted  September 
8,  1902,  and,  in  so  far  as  material,  declared  that  it  was 
deemed  advisable  and  necessary  to  make  improvements  by 
laying  "an  asphalt  pavement"  upon  the  present  cement  con- 
crete one  inch  asphalt  binder  course,  and  one  and  one-half 
inches  asphalt  wearing  surface,  de^ribed  the  material  to 
be  used,  and  held  the  contractor  to  guarantee  the  pavement 
for  seven  years.  The  board  of  public  works  was  directed 
to  advertise  for  proposals  and  "enter  into  contracts  for  im- 
proving in  the  manner  specified  in  said  resolution  of 
necessity  as  passed  by  laying  an  asphalt  pavement  upon 
the  present  cement  concrete,  one  inch  asphalt  binder  course 
and  one  and  one-half  inches  asphalt  wearing  surface." 
The  advertisement  of  the  board  of  public  works  called  for 
sealed  proposals  for  the  "improvements  as  per  plans  and 
specifications  now  on  file  in  the  office  of  the.  board,"  and 
in  addition  to  the  usual  form  provided  that  the  pavement 
should  "be  laid  on  the  present  cement  concrete  founda- 
tion." The  plans  and  specifications  were  printed,  and  such 
as  were  generally  used  for  asphalt  and  other  pavements 
in  the  city.  They  required:  (1)  That  all  bidders  examine 
them  carefully.  (2)  That  all  bids  be  made  on  the  printed 
form  furnished  by  the  city.  (3)  That  "bids  must  be  made 
upon  all  the  printed  items  not  erased  by  the  board  of  pub- 
lic works  and  city  engineer  from  the  printed  proposal  form, 
and  the  price  so  *  bid  for  such  items  shall  include  all 
material  and  labor  necessary  to  make  such  items  complete 
in  the  work."  (4)  That  the  street  be  brought  up  to  grade 
by  the  city,  the  contractor  to  remove  stones,  earth  and 
other  materials  which  occupy  the  space  to  be  filled  by  the 
pavement  and  put  the  street  at  subgrade  "before  any  pav- 
ing material  shall  be  laid  thereon."  (5)  That  when  old 
pavement  was  to  be  replaced,  "removing  such  old  pave- 
ment from  the  street,  care  shall  be  taken  not  to  disturb  or 
Vol.  147  Ia. — 17. 
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injure  the  foundation.  If  such  old  paving  bo  entirely  re- 
moved, it  shall  be  the  duty  of  the  contractor  to  bring  the 
street  to  the  proper  subgrade  and  to  a  true  crown  accord- 
ing to  the  direction  of  the  city  engineer  at  the  expense  of 
the  contractor.^'  (6)  That  "The  new  concrete  necessary 
for  repairing  or  resurfacing  old  foundation  shall  be  meas- 
ured in  boxes  or  barrows  of  a  size  and  shape  satisfactory 
to  the  city  engineer  or  in  any  manner  he  may  direct." 
(7)  That  "It  shall  be  the  duty  of  the  inspector  appointed 
by  the  city  to  keep  a  correct  account  of  the  amount  of 
cement  used  and  the  square  yards  of  concrete  laid  each 
day,  and  send  his  report  daily  to  the  board  of  public 
works."  (8)  That  "All  materials,  machines,  tools  and 
labor  necessary  to  fully  complete ,  the  work  shall  be  fur- 
nished by  the  contractor."  (9)  That  "The  contractor 
will  be  held  responsible  for  the  faithful  execution  of  the 
contract,  and  in  the  interpretation  and  determination  of 
questions  which  may  arise  concerning  the  meaning  and 
intent  of  the  plans  and  specifications,  the  measurements 
thereof,  the  decision  of  the  board  of  public  works  and  city 
engineer  shall  be  final."  (10)  That  "Any  work  not  herein 
specified,  but  shown  on  plans,  or  vice  versa,  or  which  may 
be  fairly  implied  as  included  in  this  contract,  of  which 
the  board  of  public  works  and  city  engineer  shall  be 
judge,  shall  be  done  by  the  contractor  without  extra 
charge."  (11)  That  "The  measure  of  all  paving  laid 
shall  be  upon  the  basis  of  square  yards  actually  paved." 
(12)  That  the  asphalt  surface  "shall  consist  of  a  binder 
course  of  one  inch  in  thickness  and  wearing  course  'of 
one  and  one-half  inches,"  and  these  shall  be  laid  on.  a 
concrete  foundation. 

As  a  part  of  the  specifications  a  form  of  proposal, 
such  as  was  submitted  to  and  accepted  by  the  board  of 
public  works  for  each  street  save  the  descriptions  bid,  was, 
except  price,  as  follows: 
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Proposal  for  Sheet  Asphalt  Pavement 
To  the  Board  of  Public  Works  of  the  City  of  Des  Moines : 

The  undersigned  hereby  propose  to  furnish  all  the 
material,  tools,  machinery,  and  labor  necessary  for  the  con- 
struction of  the  sheet  asphalt  paving  hereinafter  desig- 
nated, and  to  construct  said  sheet  asphalt  paving  upon 
the  streets  or  parts  of  streets  indicated  in  the  specifica- 
tions on  file  in  the  office  of  the  board  of  public  works  of 
the  city  of  Des  Moines  and  designated  as  .  .  .,  in 
the  city  of  Des  Moines,  Iowa,  and  to  fully  complete  the 
same  in  accordance  with  the  terms  and  conditions  of  the 
form  of  contract  and  specifications  and  plans  for  said  im- 
provements on  file  as  above  stated,  under  the  direction  and 
to  the  entire  satisfaction  of  the  said  board  of  public  works 
and  city  engineer  of  the  city  of  Des  Moines,  at  the  follow- 
ing prices,  to  wit: 

Sheet  asphalt  paving  on  old  concrete  foundation,  per 

square  yard    $1.40 

For  extra  concrete,  per  cubic  yard 4.00 

For  any  extra  gravel,  per  cubic  yard 1.40 

For  any  extra  sand,  per  cubic  yard 1.20 

For  extra  grading,  per  cubic  yard 27 

For  resetting  old  curb,  per  lineal  foot 10 

It  is  to  be  observed  that  proposals  were  required  on 
each   item   in   the   printed   form   of  proposals,    that   when 
an  old  foundation  was  to  be  resurfaced  to  bring  the  pave- 
ment to  grade,  the  concrete  used  was  to  be 
S2.!!J"tl'^"**     "measured  in  boxes  or  barrows  of  a  size  and 

street  im- 

SdverSStmCTit     shapc  Satisfactory  to  the  city  engineer  or  in 
for  bids.  ^^^  manner  he  may  direct;"  that  the  mean- 

ing and  intent  of  the  plans  and  specifications  was  to  be 
determined  solely  by  the  city  engineer  and  board  of  public 
works,  who  were  also  to  determine  what  was  included  there- 
in. Nothing  in  the  plana  and  specifications,  save  as  ap- 
pears in  above  subdivision  five,  providing  that  bringing 
a  street  up  to  subgrade  should  be  at  the  expense  of  the 
contractor,  is  contradictory  to  the  interpretation  given  by 
the  city  officials,  and  that  is  neutralized  by  the  circum- 


Digitized  by 


Google 


260  FuLLBETON  V.  CiTY  OP  Des  Moines,  [147  Iowa 

stance  that  it  relates  to  pavement  on  new,  as  well  as  old, 
foundations^  and  is  immediately  followed  by  a  provision 
for  measuring  "new  concrete  necessary  for  rejyairing  or 
resurfacing  old  foundation."  Why  measure  this  if  it  was 
not  to  be  paid  for  according  to  measure  ?  Looking  through 
these  several  papers,  bidders  might  well  be  in  doubt  as. to 
whether  proposals  were  to  be  received  separately  for  re- 
surfacing the  old  foundation  with  concrete  and  for  the 
pavement  proper,  and  the  paving  company  was  justified 
in  calling  on  the  board  of  public  works  and  city  engineer, 
whose  decision  would  be  final  in  the  interpretation  of  all 
questions  which  might  "arise  concerning  the  meaning  and 
intent  of  the  plans  and  specifications,"  to  ascertain  how 
the  proposals  were  to  be  made.  He  was  advised  that  bids 
were  being  taken  "on  the  binder  and  wearing  surface,^' 
and  also  on  the  concrete  put  on  the  old  foundation  per 
cubic  yard.  His  proposals  were  made  accordingly.  This 
is  strongly  confirmed  by  the  circumstance  that  proposals 
were  received  by  the  board  of  public  works  at  the  same 
time  for  asphalt  pavement  with  new  foundation  on  East 
Twelfth  street  at  $1,975  per  square  yard,  and  on  Walnut 
street  at  $1.96  per  square  yard,  and  contracts  let  to  the 
same  company.  This  included  laying  a  concrete  founda- 
dation  five  inches  deep,  which,  at  $4  per  cubic  yard,  would 
cost  $.55V9  per  square  yard.  In  resurfacing  and  bringing 
East  Fifth  street  to  subgrade  concrete  averaging  five  and 
one-tenth  inches  deep  was  required  at  a  cost  computed  at 
$4  per  cubic  yard  or  $.56V5  per  square  yard,  and  that 
required  on  East  Maple  street  was  three  and  three-eighths 
inches  deep  at  a  cost  of  $.42V5  per  square  yard.  So  that 
the  prices  of  the  binder  and  wearing  surface  correspond 
with  that  exacted  in  paving  on  new  foundations. 

Up  to  the  time  of  entering  into  the  written  contract, 
then,  all  parties  understood  that  the  paving  company  was 
to  receive  $1.40  per  square  yard  for  laying  the  binder  and 
wearing  courses  of  asphalt,  and  $4  per  cubic  yard  for  oon- 
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Crete  used  in  resurfacing.  The  bid  was  made  and  accepted 
with  that  understandings  and  both  parties  supposed  this 
in  accord  with  the  resolutions  of  the  city  council,  the  ad- 
vertisement of  the  board  of  public  works,  the  plans  and 
specifications,  and  the  proposals,  which,  as  seen,  were  sub- 
ject to  such  construction.  But  it  is  said  there  was  nothing 
in  the  proposal  to  indicate  where  or  for  what  the  "extra 
concrete"  was  to  be  used.  The  published  proposal  stated 
that  the  asphalt  was  to  be  laid  "on  the  present  cement 
concrete  foundation."  It  also  specified  that  the  improve- 
ments were  to  be  "as  per  the  plans  and  specifications," 
and  these  required  that  the  old  foundation  should  be 
brought  to  subgrade;  that  the  new  concrete  necessary  for 
resurfacing  said  foundation  "be  measured  in  boxes  or 
barrows  of  a  size  and  shape  satisfactory  to  the  city  en- 
gineer or  in  any  manner  he  may  direct,"  and  that  sep- 
arate bids  be  made  for  "asphalt  paving  on  old  concrete 
foundation,"  and  "for  extra  concrete  per  cubic  yard." 
What  was  to  be  inferred  from  these  provisions?  Plainly 
enough  that  the  "extra  concrete"  was  that  to  be  placed 
on  the  old  foundation  in  bringing  it  to  subgrade,  and 
this  was  the  interpretation  of  the  city  officials  and  the 
contractor  when  proposals  were  received,  during  the  prep- 
ress of  the  work  and  in  the  final  settlement.  It  is  im- 
practicable to  set  out  all  the  details  in  advertisements 
for  bids,  and  for  this  reason,  it  is  enough  if  bidders  are 
referred  therein  to  the  plans  and  specifications  on  file. 
Owens  V.  City  of  Marion,  127  Iowa,  469;  Arnold  v.  City 
of  Ft.  Dodge,  111  Iowa,  152.  At  least  this  is  so  in  the 
absence  of  timely  objection,  and  of  any  claim  that  fraud 
has  been  practiced.  The  proposal  did  not  exact  the  form 
of  the  bids  to  be  received,  save  by  reference  to  the  plans 
and  specifications,  and,  as  we  think,  that  submitted  was 
in   accordance  with  the  requirement  therein  prescribed. 

Before   the  contract   was   executed,    two    abutting   lot 
owners  instituted  separate  suits  against  the  city  and  the 
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paving  company  to  enjoin  the  making  of  the  improvements 
for  that  the  trades  of  the  streets  would  be 

2.  Same:   com-  ° 

pSbSf  4m- ^^'^  lowered  by  laying  the  two  asphalt  courses  on 
prior^'^djuki-  ^^®  ^Id  foundations,  and  no  resolution  or  or- 
cation.  dinance  had  been  adopted  changing  the  es- 

tablished grades.  This  was  denied  by  the  defendants 
therein,  and  on  hearing  the  court  dismissed  the  petition 
for  the  reason  that  the  portion  of  the  specifications  set 
out  in  subdivision  five  above  required  the  contractor  to 
bring  the  surface  to  subgrade  before  the  asphalt  courses 
were  laid.  No  issue  relating  to  the  price  was  involved 
in  either  case.  Possibly  one  of  the  attorneys  of  the  city 
exhibited  the  form  of  contract  subsequently  executed,  but, 
if  so,  it  was  merely  as  indicating  an  intention  to  bring 
the  street  when  paved  to  the  established  grade.  The  record 
is  void  of  evidence  that  any  one  was  misled  thereby,  and, 
as  the  adjudication  did  not  touch  the  matter  of  cost,  they 
do  not  sustain  the  plea  of  estoppel  interposed  by  plain- 
tiflFs.  But  for  the  terms  of  the  contract,  then,  there  could 
be  no  doubt  as  to  the  liability  of  the  city  for  the  payment 
of  the  concrete  laid  in  resurfacing  the  old  foundation. 

The  formal  contract  was  executed  October  22,   1902. 
Section  866  of  the  Code  required  this  to  be  prepared  by  the 
city  solicitor,  and  made  by  the  board  of  public  works  with 
the  lowest  responsible  bidder.     Section  867, 
pSnMtioS*:™       Code.     And  before  the  work  is  done  a  cer- 
tified copy  of  the  contract  must  be  filed  with 
the  city  clerk.     Section  812,  Code.     But  the  conditions  of 
the  contract  are  necessarily  determined  by  the  resolution 
of  necessity,  as  required  by  section  810  of  the  Code,  the 
ordinance  or  resolution  directing  the  improvement  (section 
811,  Code),  the  plans  and  specifications  adopted   therefor 
(sections   666,   865,   868,   Code),   and   the   published  pro- 
posals and  bid  submitted.     Had  they  been  so  drawn,  there 
would  have  been  no  occasion  for  this  controversy.     Instead, 
by  its  terms  the  contract  seems  to  exclude  any  cx)mpenaa- 
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lion  for  the  extra  concrete  placed  on  the  old  foundation 
to  bring  it  to  subgrade.  It  first  recites  that  the  paving 
company 

agrees  to  furnish  at  its  own  expense  all  necessary  mate- 
rial and  labor  and  to  construct  the  improvements  herein- 
after designated  in  a  thorough,  substantial  and  workman- 
like manner  and  in  strict  compliance  with  the  requirements 
of  its  contract  and  of  the  specifications  and  plans.  .  .  . 
Paving  East  Fifth  street  from  the  north  line  of  Grand 
avenue  to  the  south  line  of  Maple  street  about  four  thou- 
sand eight  hundred  and  fifty-six  square  yards,  or  more 
or  less  of  asphalt  pavement.  The  party  of  the  first  part 
shall  begin  said  work  at  such  point  as  the  board  of  public 
works  may  direct  and  shall  conform  to  the  directions  of 
said  board  as  to  the  order  in  which  the  several  parts  of 
this  work  shall  be  done  and  the  mode  of  performing  the 
same.  [Like  clauses  relating  to  East  Maple  street  are 
included.]  .  .  .  The  party  of  the  first  part  further 
agrees  to  perform  said  work  in  strict  accordance  with  this 
contract  and  with  the  plans  and  specifications  hereinbe- 
fore referred  to,  at  the  price  one  dollar  and  forty  cents 
($1.40)  per  square  yard,  which  shall  be  in  full  compen- 
sation for  the  cost  of  the  entire  work,  and  the  city  of  Des 
Moines  shall  not  be  liable  to  said  party  of  the  first  part 
for  extras  of  any  kind  or  for  any  damage  which  he  may 
sustain  by  coming  in  contact  with  rock,  sand,  water,  or 
any  unforeseen  obstacle  or  material,  it  being  expressly 
understood  that  the  contract  price  above  specified  shall  be 
in  full  for  all  work  done  under  this  contract. 

Appellant  contends  that  this  contract  should  be  con- 
strued as  having  reference  to  the  two  courses  of  asphalt 
only.  If  so,  the  laying  of  the  concrete  and  cost  thereof 
could  not  have  been  included  therein.  Yet  by  its  terms 
the  improvement  is  to  be  in  a  workmanlike  manner  and 
according  to  the.  specifications,  both  of  which  would  be 
impossible  without  resurfacing  the  old  foundation.  More- 
over, the  price  named  is  fixed  as  "full  compensation  for 
the  cost  of  the  entire  work,"  and  "in  full  for  all  work 
done    under    this    contract."      When    fairly   construed,    it 
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can  not  be  said  that  the  contract  does  not  include  every- 
thing to  be  done  in  the  making  of  the  improvements  con- 
templated. The  contract,  like  the  plans  and  specifica- 
tions, appears  to  be  a  stock  form  made  use  of  generally 
in  the  prosecution  of  the  work  of  improving  the  city  thor- 
oughfares, and  probably  was  not  selected  or  prepared  with 
reference  to  the  pavements  in  question.  As  seen,  it  ex- 
presses the  intention  of  neither  party  in  the  matter  of 
compensation.  That  portion  of  the  bid  for  extra  concrete 
necessary  to  bring  the  old  foundation  up  to  subgrade  is 
entirely  omitted.  True,  a  clause  excluded  compensation 
for  "extras"  of  any  kind,  but  this,  as  the  context  clearly 
shows,  had  reference  to  "extras"  in  the  ordinary  sense, 
and  not  to  an  essential  portion  of  the  material  and  labor 
for  which  separate  bids  had  been  taken.  Ordinarily,  ac- 
cording to  the  lexicographers,  the  word  carries  the  idea 
of  something  beyond,  in  addition  to,  or  in  excess  of,  what 
is  due  usually  or  necessarily.  And  in  a  contract  it  denotes 
something  done  or  furnished  in  addition  to,  or  in  excess  of, 
the  requirements  of  such  contract;  something  not  required 
in  the  performance  of  the  contract.  Shields  v.  N.  Y., 
84  App.  Div.  502  (82  N.  Y.  Supp.  1020);  Casgrain  v. 
Milwaukee,  81  Wis.  113  (51  N.  W.  88). 

As  seen,  laying  of  the  concrete  was  exacted  by  the 

terms  of  the  contract,  and  was  in  no  sense  "extra,"  though 

so  designated  in  the  bid  submitted  to  the  board  of  publio 

works.      We   have   then   this   situation:     All 

taict*fo?"pub-    the    preliminary    negotiations    proceeded    on 

lie  improve-  v  «-»  x 

ment:  rcfor-  the  thcorv  (1)  that  the  amount  of  con- 
Crete  necessary  to  bring  the  old  foundation 
to  subgrade  was  not  ascertainable  prior  to  letting  the 
contract;  (2)  that  compensation  therefor  should  be  fixed 
separate  and  apart  from  that  of  laying  the  two  courses 
of  asphalt  and  in  a  way  to  obviate  payment  for 
more  than  required;  (3)  that  the  resolutions,  proposals, 
and  specifications  were  in  harmony  with  such  a  course; 


Digitized  by 


Google 


May  1910]   Fullebton  v.  City  of  Des  Moines.  265 

and  (4)  the  bids  were  exacted  with  the  distinct  under- 
standing of  all  parties  that  separate  prices  be  paid  for  the 
asphalt  courses  and  for  resurfacing  the  old  foundation 
with  concrete  separately,  but  in  the  preparation  of  the 
contract  subsequently  executed  the  intention  of  the  par- 
ties, as  thus  manifested,  was  not  expressed.  That  in  such 
a  case  a  court  of  equity  will  intervene  and  reform  the 
instrument  so  as  to  give  effect  to  what  was  intended  is 
no  longer  an  open  question  in  this  state.  Nowlin  v.  Pyne, 
47  Iowa,  293;  Reed  v.  Root,  59  Iowa,  359;  Lee  v.  Per- 
cival,  85  Iowa,  639.  That  one  party  is  a  municipal  cor- 
poration can  make  no  difference.  It  should  conform  to 
its  contracts  as  actually  made  precisely  the  same  as  private 
corporations  or  individuals.  It  has  had  the  advantages 
accorded  by  statute  of  prescribing  the  character  of  the 
improvements  to  be  made,  and  of  competition  in  the  costs 
of  construction.  Every  statute  relating  thereto  has  been 
complied  with  save  that  the  preliminary  proceedings  have 
not  been  fairly  represented  or  embodied  in  the  written 
agreement.  A  city  has  no  more  right  to  avail  itself  of 
an  unconscionable  advantage  to  a  mistake  of  this  kind 
than  an  individual  or,  private  corporation,  and  its  agree- 
ments are  quite  as  susceptible  tJo  reformation,  unless  some 
statute  be  in  the  way. 

Evidently  this  was  the  view  taken  by  the  city  council, 
for   in   allowing   the   paving   company's    claim,    it   treated 
the  contract  as   though   reformed   to   represent  the   agree- 
ment as  made. .    The  city  had  the  right  to 
*■  do  this,  and  thereby  avoid  the  litigation  in- 

cident to  the  reformation  of  the  contract.  As  seen,  the 
claim  was  just,  and  was  rightly  allowed  from  the  general 
fund.  Shelby  v.  Burlington,  125  Iowa,  343;  Ottumwa  B. 
&  Co.  V.  Ainley,  109  Iowa,  391 ;  Corey  v.  Ft.  Dodge,  133 
Iowa,  666.  While  ordinarily  claims  of  this  kind  are 
the  subject  of  just  suspicion,  and  are  to  be  scrutinized 
oautiously,  yet  when  meritorious,   as   this  one  is  demon- 
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strated  to  have  been,  the  city  officials  are  to  be  commended 
for  their  prompt  and  full  adjustment 

A  decree  dismissing  the  petition  should  TiSLve  been  en- 
tered.— Reversed. 

Weaver,  J.  (dissenting). — ^I^or  reasons  quite  fully 
set  forth  by  me  in  an  opinion  filed  upon  the  original 
submission  of  this  case,  and  reported  in  115  N.  W.  607, 
I  dissent  from  the  conclusion  now  reached  by  the  majority. 
Without  burdening  this  dissent  with  a  repetition  of  the 
statement  and  discussion  there  found,  I  h-ave  only  to  say 
that  I  am  still  satisfied  with  the  correctness  of  the  deci- 
sion there  announced,  and  must  therefore  decline  to  follow 
the  court  in  receding  from  what  I  deem  a  sound  position 
to  one  which  it  must  ultimately  abandon  if  we  are  to 
have  any  effectual  safeguard  against  grave  abuses  in  the 
matter  of  contracts  for  the  construction  of  municipal  im- 
provements. In  the  case  before  us  the  contracting  com- 
pany, presumably  by  underbidding  its  competitors,  secured 
the  award  of  a  job  for  constructing  a  large  Amount  of 
paving.  When  the  work  was  done  it  asked,  and  the  city 
council  allowed  to  it,  compensation  far  in  excess  of  the 
sum  for  which  it  had  specifically  and  expressly  undertaken 
to  perform  the  work.  That  action  the  majority  opinion- 
approves  and  upholds,  on  the  theory  that^  while  the  con- 
tract as  executed  by  the  parties  is  precisely  what  tho 
plaintiff  asserts  it  to  have  been,  it  did  not  in  fact  embody 
their  mutual  understanding  as  to  the  compensation  to  be 
paid  and  the  basis  of  its  computation.  If  this  is  to  be 
the  rule,  what  is  the  use  of  having  any  contract?  What 
indeed  is  the  use  of  enacting  statutes  for  the  protection 
of  the  taxpayer,  if  a  contractor  by  underbidding  may 
shut  out  his  competitors,  and  then  demand  and  receive 
in  excess  of  the  contract  price  whatever  the  city  coim- 
cil  in  its  liberality  may  see  fit  to  concede  to  him? 
What  guaranty  is  left  for  fair  competition  in  the  letting 
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of  contracts  ?  How  are  the  property  owners  and  taxpayers 
to  know  what  burdens  are  being  placed  upon  their  shoul- 
ders until  it  is  too  late  for  adequate  redress?  I  am  not 
saying  or  in  any  manner  suggesting  that  fraud  or  inten- 
tional wrongdoing  is  involved  in  this  particular  case,  but 
I  do  say  that  the  system  to  which  we  here  give  our  ap- 
proval is  inconsistent  with  the  spirit  and  purpose  of  our 
laws  regulating  the  conduct  of  municipal  business^  and 
that  by  loosening  the  tension  of  legal  restraint  it  tends 
to  make  fraud  both  easy  and  profitable. 

In  my  judgment  the  decree  appealed  from  should  be 
affirmed. 

Shebwin,  J.,  concurs  in  the  foregoing  dissent. 


J.  K.  Barnes  and  M.  H.  Schussleb,  Appellants,  v.  Cen- 
TUBY  Savings  Bank  et  al.,  Appellees. 

Pleadings:    waiver  of  objection.    Any  error  in  ruling  upon  a  mo- 

1  tion  to  strike,  or  for  a  more  specific  statement,  is  waived  by  an 
amendment  to  the  pleading  objected  to. 

Appeal:    exception  to  rumngs:    review.     The  appellate  court  will 

2  not  consider  rulings  made  upon  the  trial  to  which  exception  has 
not  been  duly  taken. 

Pleadings:    motions:    oral  argument.     Counsel  have  no  absolute 

3  right  to  orally  argue  a  matter  which  is  for  the  consideration  of 
the  trial  court;  and  failure  to  give  opportunity  for  oral  argtunent 
in  resistance  to  a  motion  to  strike,  or  for  a  more  specific  state- 
ment, is  not  reversible  error. 

Same:    appeal.    As  a  rule  an  appeal  will  not  lie  from  a  ruling  on 

4  a  motion  to  strike,  or  for  a  more  specific  statement. 

Appeal  from  Polk  District  Court. — ^Hon.  W.  H.  Mo 
Henby,  Judge. 

TuEBDAY^  May  3,  1910, 
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Action  to  cancel  certain  notes  given  by  plaintiflEs  to 
defendant  bank,  and  to  secure  the  return  of  certain  securi- 
ties deposited  by  them.  Defendants  filed  motions  to  strike 
and  for  more  specific  statement,  which  were  sustained, 
and  also  filed  a  counterclaim  or  cross-petition.  From  the 
rulings  on  the  motions,  plaintiffs  appeal. — Affirmect. 

W.  T.  Maxey  and  H.  0.  Oearhart,  for  appellants. 

Dale  and  Harvison,  for  appellees. 

Deemeb,  C.  J. — ^Plaintiff  Schussler  has  dismissed  his 
appeal  since  the  case  came  to  this  court,  and,  so  far  as 
he  is  concerned,  there  is  nothing  to  consider. 

Barnes'  appeal  is  from  rulings  on  a  motion  to  strike 
parts  of  his  petition  and  for  more  specific  statements  therein. 
The  exact  nature  of  the  case  need  not  be  considered.  Suf- 
fice it  to  say  that  it  is  an  action  to  secure  the  cancellation 
of  certain  notes  given  by  plaintiff  to  the  defendant  bank, 
and  to  secure  the  return  of  certain  securities  deposited 
with  the  bank  as  collateral  to  these  notes.  Defendant  filed 
a  motion  to  strike  parts  of  the  original  petition  and  for  a 
more  specific  statement  in  other  parts.  This  motion  was 
submitted,  and  the  trial  court  mad©  the  following  order 
thereon:  "Sustained.  It  is  hereby  ordered  that  defendant 
be  given  ten  days  in  which  to  plead."  Thereafter  and 
on  October  15th  plaintiffs  filed  an  amendment  to  their 
petition,  evidently  intending  to  conform  to  the  rulings  of 
the  trial  court  on  the  motions;  and  to  this  amendment 
defendant  filed  another  motion  to  strike  and  for  a  more 
specific  statement,  etc.  This  motion  was  based,  among 
other  things,  upon  misjoinder  of  parties  defendant.  The 
motion  had  many  specifications  and  was  submitted  to  the 
court  on  January  19,  1909,  resulting  in  the  following 
order:  "This  cause  comes  on  this  day  for  hearing  on  mo- 
tion to  strike  and  make  more  specific  statement,  and  the 
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courts  being  fully  advised  in  the  premiaee,  sustains  same 
as  to  paragraph  1,  the  first  half  of  paragraphs  2,  3,  the 
first  half  of  paragraph  4;  all  of  5-A,  6-A,  7  and  8.  Ten 
days  from  January  30,  1909,  to  amend  or  replead."  On 
January  23,  1908,  defendant  filed  an  answer  and  counter- 
claim. Instead  of  amending  or  repleading,  as  authorized 
in  the  order  of  January  19th,  plaintiffs  perfected  an  ap- 
peal to  this  court  by  serving  defendant  with  notice  of 
appeal  on  February  6,   1909. 

I.     From  this  recitation  of  the  record  it  will  be  ob- 
served that  plaintiffs  did  not  except  to  the  rulings  on  the 
motions.     On  the  contrary,  after  the  first  or- 
'  waiver  of'         dcr  was  made,  they  filed  an  amendment  to 

objection.  ,  *  , 

their  petition,  thus  waiving  any  error  in  the 
ruling  on  the  first  motion,  especially  in  view  of  the  fact  that 
DO  exception  was  taken  to  the  ruling  when  made  or  after- 
wards. 

Again,  the  ruling  on  the  second  motion  to  strike 
etc,  was  not  excepted  to.  In  view  of  this  record  there 
is  nothing  for  us  to  consider.     The  universal  holding  of 

this  court  has  been  that  we  will  not  consider 


a.  Appeal:   ex- 
ception  to 
nilings:    re- 


on  to         gjjy  ruling  of  the  trial  court  to  which   an 


exception  is  not  duly  taken.  Beason  v.  Jorir 
ason,  14  Iowa,  399;  Eason  v.  Oester,  31  Iowa,  475;  Rich- 
ards  V.  Hintrager,  45  Iowa,  253 ;  Cain  v.  Story,  15  Iowa, 
378;  Carter  v.  Oriffin,  54  Iowa,  62;  Scott  v.  Neises,  61 
Iowa,  62;  Powers  v,  O'Brien,  54  Iowa,  501;  Hodgin  v. 
Toler,  70  Iowa,  21 ;  Fink  v.  Mohn,  85  Iowa,  739 ;  Spelman 
V.  GUI,  75  Iowa,  717. 

IL  Appellants  complain  of  the  fact  that  the  trial 
court  did  not  permit  oral  argument  upon  the  motions,  but 
took  up    and   ruled   upon   the  motions   without   notice   to 

appellants'  counsel.     These  facts  do  not  ap- 
motiona:  oral     pear  in  the  record;   but,   if  they  did,   they 

would  not  be  ground  for  reversing  the  orders 
of  the  trial  court.     The  statute  does  not  give   attorneys 
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the  absolute  right  of  oral  argument  upon  any  matter 
which  is  for  the  consideration  of  the  trial  court 

III.  Plaintiffs'  right  to  appeal  would  in  any  event 
be  very  doubtful,  even  had  he  a  record  which  we  might 
consider.  He  was  given  the  right  to  amend  or  replead, 
and  as  a  rule  an  appeal  will  not  lie  for  a 
ruling  on  a  motion  to  strike  and  for  a  more 
specific  statements  Allen  v.  Church,  101  Iowa,  116;  Cham" 
berlan  v.  Brown,  1*44  Iowa,  601;  Bank  v.  Dutcher,  128 
Iowa,  413;  State  v.  D.  M.  R.  R.  Co.,  135  Iowa,  694. 
However,  as  plaintiffs  took  no  exception  to  the  rulings 
complained  of,  they  are  not  in  a  poeition  to  challenge 
them. 

The  rulings  must,  therefore,  be,  and  they  are,  affirmed. 


Hewitt  &  Hosieb,  Appellants,  v.  Normlajt  Lichty  Mfg. 

Co. 

Contracts  of  agency:  fraud:  concealment  of  facts  by  agent :  evi- 
dence. An  agent  is  bound  to  disclose  to  his  principal  every  ma- 
terial fact  relating  to  the  business  intrusted  to  him.  In  this  ac- 
tion by  advertising  brokers  for  commissions  it  is  held,  that  the 
giving  of  secret  premiums  by  plaintiffs  to  procure  the  publica- 
tion of  defendant's  advertisements,  which  were  not  contemplated 
by  the  contract  with  defendant,  amounted  to  a  breach  of  good 
faith  and  deprived  defendant  of  the  material  advantage  relied 
upon  and  inducing  the  contract,  and  that  plaintiffs  were  there- 
fore not  entitled  to  recover  commissions. 

Appeal  from  Polk  District  Court. — ^Hon.  James  A.  Howe, 

Judge. 

Tuesday,  May  3,  1910. 

Plaintiffs  sue  to  recover  commissions  for  acting  as 
agents   of   defendant    in    procuring   the    insertion    in    one 
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hundred  newspapers  of  advertisements  of  "Diners  Di- 
gesters," a  remedy  for  dyspepsia  and  indigestion  manu- 
factured by  defendant,  at  the  agreed  commission  of  $3 
for  each  newspaper  in  which  the  insertion  of  such  adver- 
tisement was  procured,  and  the  additional  sum  of  twenty 
cents  each  for  electrotypes  furnished  to  the  publishers  of 
such  papers  for  insertion.  The  defendant  admitted  the 
making  of  the  contract  with  plaintiffs  for  such  commission, 
but  denied  its  perform<ance,  and  alleged  fraud  and  conceal- 
ment on  the  part  of  plaintiffs  rendering  the  contract  void. 
At  the  conclusion  of  the  evidence  offered  on  each  side, 
the  court  on  defendant's  motion  directed  a  verdict  in  its 
favor,  and  from  judgment  on  this  directed  verdict  plain- 
tiffs appeal. — Affirmed. 

Dunshee  £  Haines,  for  appellants* 

Mead  &  Read,  for  appellee. 

MoClain,  J. — The  negotiations  between  the  parties 
leading  up  to  the  contract  for  commissions  on  which  plain- 
tiffs sue  commenced  with  the  sending  of  a  circular  letter 
^7  plaintiffs  to  defendant  exploiting  a  scheme  •for  secur- 
^^  the  insertion  in  newspapers  of  advertisements  of  de- 
fendant's manufactures,  to  b6  paid  for  by  duebills  of 
arfendant  issued  to  the  publishers  of  the  newspapers  in- 
^^ting  the  advertisements,  by  which  duebills  the  defendant 
SflovQ^j  promise  to  deliver  to  the  publishers  for  each  ad- 
^^isement  specified  quantities  of  defendant's  manufac- 
^^es  for  a  cash  price  to  be  paid,  which  was  much  less 
^^^  the  price  at  which  the  article  was  offered  on  the 
^^^ket.    The  material  parts  of  this  circular  were  as  follows : 

^e  become  a  part  and  parcel  of  your  business  when 
y^"^  engage  us,  interesting  ourselves  in  the  making  of 
^^^Ual  sales — ^working  in  harmony  and  enthusiastically  with 
y^'^xr  selling  force.     .     .     .     The  manufacturer  is  supposed 
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to  offer  each  publisher  a  limited  amount  of  goods  for 
which  the  manufacturer  agrees  to  accept  as  pay  for  same 
part  cash  and  part  advertisings  the  cash  amount  to  be  a 
sufficient  sum  to  cover  the  cost  of  goods  offered,  and  the 
difference  between  the  cash  amount  charged  and  regular 
retail  price  of  the  goods  to  represent  the  six  months'  ad- 
vertising. .  .  .  It  is  an  admitted  fact  that  publishers 
are  always  anxious  to  procure  additional  advertising,  but 
nowadays  it  is  not  an  easy  task  for  them  to  fill  the  col- 
umns of  their  papers  with  cash  advertisements;  consequent- 
ly they  are  placed  in  a  position  where  they  look  favorably 
on  our  duebill  prop<)sition  which  we  will  admit  calls  for 
some  extra  work  on  their  part  in  trying  to  find  a  buyer 
for  the  goods  offered.  But  through  us  they  procure  a 
lot  of  business  that  they  wouldn't  get  in  any  other  way. 
We  know  in  many  instances  where  publishers  have  made 
more  money  on  our  duebills  than  they  received  for  the 
same  amount  of  space  payable  in  cash.  The  publisher 
makes  the  best  kind  of  salesman,  as  he  is  acquainted  with 
every  dealer  and  individual  in  his  section,  and  being 
backed  by  his  paper,  he  has  considerable  influence  that  a 
traveling  salesman  does  not  possess.  .  .•  .  In  order  to 
introduce  them  [your  goods]  would  you  not  be  willing  to 
offer  a  limited  amount  of  such  goods  and  agree  to  accept 
as  pay  part  cash  and  part  advertising?  The  cash  amount 
that  you  name  is  supposed  to  be  a  sufficient  sum  to  cover 
the  cost  df  the  goods  offered,  also  our  commission  which 
we  charge  the  manufacturer  for  our  services.  .  .  . 
The  day  is  past  for  creating  a  demand  for  goods  by  news- 
paper advertising  alone;  by  our  duebill  method  the  man- 
ufacturer has  in  addition  to  his  advertising  being  inserted 
regularly  for  a  term  of  six  months  the  publisher  acting 
the  part  of  his  representative  and  the  goods  offered  for 
sale  in  the  town  which  makes  success  assured,  as  they 
work  hand  in  hand  together.  We  attend  to  everything 
by  taking  upon  our  own  shoulders  all  the  labor  and 
trouble  involved.  We  design  advertisements,  and  print 
the  duebills.  We  mark,  check,  and  attend  to  each  ad- 
vertisement during  the  period  it  runs,  and  keep  records 
and  papers  at  our  office  for  inspection. 

The  defendant  entered   into  correspondence  with  the 
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phintiffa  as  the  result  of  the  receipt  of  this  circular,  and 
gave  information  on  which  the  advertisements  should  be 
framed  and  the  duebills  drawn,  and  signed  a  contract  by 
which  it  authorized  plaintiffs  to  procure  for  it  the  in- 
sertion of  advertisements  in  any  number  of  country  news- 
papers, not  to  exceed  one  hundred,  for  a  period  of  six 
months,  for  which  it  agreed  to  pay  to  the  publishers  in 
duebills  such  as  h<ave  already  been  described  and  to  the 
plaintiffs  for  services  and  expenses  a  cash  commission 
or  fee  of  $3  for  each  paper  in  which  plaintiffs  procured 
the  insertion  of  the  advertisement,  together  with  a  con- 
tract (as  per  attached  sheet)  signed  by  each  publisher. 
By  this  contract  the  defendant  also  authorized  plaintiffs 
to  furnish  all  necessary  electrotypes,  one  for  each  paper, 
for  which  it  agreed  to  pay  twentyv  cents  each.  By  ex- 
press stipulation  the  specified  fee  or  commission  and  the 
specified  expense  for  electrotypes  were  together  to  con- 
stitute all  the  consideration  which  defendant  was  to  pay 
plaintiffs  for  services,  expenses,  and  electrotypes  imder 
the  contract;  the  plaintiffs  guaranteeing  that  defendant 
should  have  no  liability  to  pay  any  further  consideration 
than  mentioned  in  the  contract,  and  assuming  full  re- 
sponsibility should  any  demands  be  made  by  any  pub-' 
Usher  in  excess  thereof,  except  only  in  the  event  that  the 
defendant  should  refuse  to  issue,  honor,  or  accept  the 
duebills  above  described. 

Within  a  few  months  after  this  contract  was  entered 
into,  plaintiffs  submitted  to  defendant,  as  they  alleged, 
copies  of  one  hundred  papers  in  which  defendant's  ad- 
vertisement was  contained  and  contracts  signed  by  the 
publishers  of  such  papers,  in  which  the  publishers  agreed 
to  continue  the  advertisement  of  defendant  according  to 
the  duebill  plan,  and  demanded  payment  for  their  services 
and  for  expenses  of  electrotypes  in  the  simi  of  $320.  Al- 
though defendant  denied  in  its  answer  the  performance 
by  plaintiffs  of  their  obligations  under  the  contract,  there 
Vol.  147  Ia.— 18. 
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was  sufficient  evidence  to  go  to  the  jury  in  support  of  the 
allegation  that  the  contract  was  performed  an-d  the  amount 
claimed  was  due,  unless  plaintiffs  were  to  be  denied  re- 
covery on  the  ground  of  fraud  and  concealment  as  all^d 
in  defendant's  answer.  The  fraud  and  misrepresentation, 
if  any,  consisted  in  the  fact  that  the  publisheors  relied 
for  their  compensation,  not  upon  the  duebills  issued  to  them 
which  involved  casli  payments  for  defendant's  manufac- 
tures at  greatly  reduced  rates  which  the  publishers  should 
sell  in  order  to  realize  a  compensation  for  the  insertion 
of  the  advertisements  as  well  as  a  return  of  the  money 
paid  imder  the  duebills,  but  upon  certain  premiums 
which  plaintiffs  admitted  were,  without  the  knowledge  of 
defendant,  and  without  any  reference  thereto  in  their  cir- 
cular or  letters,  offered  to  the  publishers  of  papers  in  which 
advertisements  were  inserted  in  pursuance  of  their  scheme. 
These  premiums,  according  to  the  testimony  for  plaintiffs, 
consisted  of  fountain  pens,  numbering  machines,  clocks, 
lamps,  etc.,  which  cost  them  on  an  average  not  more  than 
sixty-five  cents  for  each  advertisement,  and  which  were  not 
received  by  the  publishers  as  payment  for  such  advertise- 
ments, but  for  the  purpose  of  having  the  publishers  take 
"proper  care  of  the  electrotypes  furnished  them  for  inser- 
tion and  for  their  trouble  and  expense  in  sending  to 
plaintiffs  a  copy  of  each  issue  of  the  paper  containing 
said  advertisement.  One  of  the  publishers,  however,  who 
inserted  defendant's  advertisement  imder  a  contract  such 
as  above  described,  testified  that  he  was  to  receive  for 
thirty  advertisements  similar  to  those  contracted  to  be 
inserted  for  defendant  a  premium  consisting  of  an  Oliver 
typewriter,  and  that,  while  the  consideration  he  received 
from  defendant  consisted  of  duebills,  he  had  never  used 
the  duebills^  but  still  had  them  on  hand.  It  was  shown, 
also,  that  at  the  time  of  the  trial,  which  was  more  than 
a  year  after  the  duebills  had  been  issued  by  the  defendant 
to  the  various  publishers  of  its  advertisements,  not  a  aingle 
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duebill  had  been  returned  to  it  for  the  purpose  of  pro- 
curing its  manufactures  at  the  reduced  rate  provided  for 
in  accordance  with  the  scheme  by  which  the  publishers 
were  to  realize  their  compensation  by  taking  defendant's 
manufactures  at  a  greatly  reduced  cash  price  and  realize 
the  amount  paid  and  the  compensation  for  the  advertise- 
ment out  of  the  sale  of  such  manufactures. 

We  think,  therefore,  that  the  evidence  conclusively 
showed  that  the  publishers  inserted  defendant's  adver- 
tisements, not  in  consideration  of  the  privilege  which  was 
given  them  under  the  duebills,  but  in  part  consideration 
at  least  of  premiums  or  other  inducements  offered  to  them 
by  plaintiffs  without  defendant's  knowledge  and  not  con- 
templated in  the  contract,  and  the  only  question  which 
we  have  to  determine  is  whether  this  fact  showed  fraud 
and  concealment  on  the  part  of  plaintiffs  such  as  to  de- 
feat their  right  to  recover  their  compensation. 

It  plainly  appears  that  plaintiffs  were  the  agents  of 
defendant  for  the  purpose  of  procuring  advertising,  and 
that  they  led  the  defendant  to  believe  that  under  the  due- 
bill  plan  the  publishers  would  be  entirely  dependent  for 
payment  for  the  advertisements  upon  selling  defendant's 
manufactures,  which  they  would  have  the  privilege  of 
buying  at  greatly  reduced  rates  foF  cash.  As  a  matter  of 
fact,  it  was  not  the  purpose  of  plaintiffs  to  procure  the 
insertion  of  advertisements  for  defendant  on  this  sole 
consideration;  but  their  plan  was  to  procure  publishers 
to  insert  such  advertisements  at  least  for  the  part  con- 
sideration of  compensation  to  be  given  by  way  of  prem- 
iums offered  by  plaintiffs,  and  the  fact  that  no  duebills 
were  ever  presented  by  publishers  for  defendant's  adver- 
tjjg/nents  would,  as  it  seems  to  us,  conclusively  show  that 
i)  consideration  in  fact  relied  upon  by  the  publishers 
"^  the  advantage  of  the  premiums  offered  by  plaintiffs. 

The  excuse  given  by  the  members  of  plaintiffs'  firm, 
^ft  witnesses,   for  offering  premiums  to   secure  the   pres- 
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ervation  of  the  electrotypes  and  the  forwarding  to  plain- 
tiffs of  copies  of  each  issue  of  the  paper  in  which  the 
advertisement  appeared,  was  plainly  a  mere  subterfuge. 
Plaintiffs  had  not  obligated  themselves  as  defendant's 
agents  to  care  for  the  electrotypes  procured  at  defendant's 
expense,  nor  to  see  to  it  that  the  advertisements  appeared 
in  the  subsequent  issues  of  the  paper.  These  matters  were 
covered  by  the  contract  between  the  publisher  and  the 
defendant  which  plaintiffs  procured,  and  their  entire  duty 
in  the  matter  had,  according  to  their  own  theory,  been 
discharged  when  they  presented  to  the  defendant  a  copy 
of  the  first  issue  of  the  paper  containing  the  advertise- 
ment and  the  contract  of  the  publisher  to  continue  such 
advertisement  for  six  months* 

The  arrangement  which  plaintiffs  had  with  the  pub- 
lishers to  give  them  premiums  which  should  serve  at  least 
as  part  compensation — and  we  think  it  conclusively  ap- 
pears as  sole  compensation — for  the  insertion  of  the  ad- 
vertisements, was  calculated  to  defeat  the  material  induce- 
ment held  out  to  defendant  for  entering  into  the  arrange- 
ment, which  was  that  they  should  be  able  to  sell  to  the 
publishers  at  a  reduced  cash  price  quantities  of  their 
manufactures,  which  should  be  put  on  the  market  by 
the  publishers  and  thus  make  known  to  the  public  the 
merits  of  such  manufactures,  and  create  a  demand  for 
them  which  would  bring  additional  business  to  the  de- 
fendant. It  is  clear,  without  further  argument,  that,  in 
thus  depriving  the  defendant  of  a  material  advantage 
relied  upon  by  it,  the  plaintiffs  acted  in  hostility  to  de- 
fendant's interests  and  were  guilty  of  a  fraudulent  con- 
cealment An  agent  owes  to  his  principal  the  utmost  good 
faith,  and  is  bound  to  disclose  to  him  every  material  fact 
relating  to  the  conduct  of  the  business  intrusted  to  him. 

The  facts,  as  we  find  them  on  the  record,  bring  the 
case  clearly  within  the  reasoning  adopted  in  AUen  v.  Pier- 
pont  (C.  C),  22  Fed.  582,  and  Hofflin  v.  Moss,  67  Fed. 
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440  (14  C.  C.  A.  469),  cases  involving  advertising  schemes 
of  substantially  the  same  character  as  that  proposed  by 
plaintiffs  to  defendant  It  is  true  that  in  those  cases  the 
decisions  v^ere  upon  demurrer  to  defendants'  answers  set- 
ting up  fraud  and  concealment,  but  in  the  case  before 
us  there  is  no  material  evidence  which  would  have  justified 
a  finding  by  the  jury  that  fraud  and  concealment  were 
not  shown  as  alleged  in  the  answer. 

The  judgnient  of  the  trial  court  is  therefore  affirmed. 


Chables  M.  Royeb,  Plaintiff,  v.  King's  Cbown  Plaster 
Co.,  Appellant,  and  the  Travelers'  Insurance  Co., 
Defendants. 

New  trial:    discretion:    review.     The   appellate   court   is   slow   to 

1  interfere  with  an  order  granting  a  new  trial,  in  view  of  the 
trial  court's  discretion  in  that  regard;  and  the  mere  fact  that 
a  party  was  not  entitled  to  a  new  trial  because  there  was  no 
prejudicial  error,  and  because  on  the  whole  record  the  other 
party  was  entitled  to  a  directed  verdict,  will  not  necessarily  re- 
quire a  reversal  of  the  order. 

New  trial:    inconsistent  instruction.    An  instruction  which  is  in- 

2  consistent  with  itself  is  presumptively  prejudicial  and  is  sufficient 
to  justify  the  court  in  granting  a  new  trial. 

New  Trial:  review.    The  appellate  court  will  not  set  aside  an  order 

3  for  a  new  trial  made  after  a  verdict  for  defendant,  because  of 
instructions  prejudicial  to  plaintiff,  on  the  ground  that  the  court 
also  erred  in  not  directing  a  verdict  for  defendant ;  as  both  errors 
taken  together  would  not  render  each  nonprejudicial. 

Appeal  from  Cedar  Rapids  Superior  Court. — ^Hon.  James 
H.  KoTHRooK,  Judge. 

Tuesday,  May  3,   1910. 

This  is  an  action  for  damages  for  personal  injuries. 
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There  was  a  verdict  for  the  defendants.  Upon  motion  of 
the  plaintiff,  the  trial  court  awarded  a  new  trial.  De- 
fendants appeal. — Affirmed. 

Dawley  &  Wheeler,  for  appellants. 

Barnes  &  Chamberlain,  for  appellee. 

Evans,  J. — ^The  defendant  is  a  corjwration  and  the 
plaintiff  was  one  of  its  employees.  On  March  18,  1907, 
the  plaintiff  was  injured  to  some  extent  by  the  fall  of  a 
low  scaffold.  The  jury  rendered  a  verdict  for  the  defend- 
ant. Upon  motion  of  the  plaintiff,  the  trial  court  awarded 
him  a  new  trial.  From  such  order  awarding  a  new  trial 
the  defendant  has  appealed.  The  contention  of  the  de- 
fendant in  argument  is  that  there  was  no  error  in  the 
record  prejudicial  to  the  plaintiff,  and  therefore  he  was 
not  entitled  to  a  new  trial.'  Defendant  further  contends 
that  upon  the  whole  record  the  defendant  was  entitled  to 
a  directed  verdict.  If  both  of  these  contentions  of  the 
defendant  were  conceded,  it  would  not  necessarily  entitle 
it  to  a  reversal  of  the  order  of  the  trial  court.  If  the 
trial  court  had  refused  a  new  trial  and  the  plaintiff  were 
here  as  appellant,  then  the  contention  of  the  defendant 
would  be  quite  conclusive  if  supported  by  the  record. 

I.  But  some  latitude  of  discretion  is  conferred  upon 
the  trial  court  in  the  matter  of  granting  a  new  trial,  and 
we  can  not  interfere  with  it  unless  an  abuse  of  discretion 

be  shown.     This  court  has  often  admonished 
discretion:*       the  trial  court  of  its  duty  to  exercise  such 

review. 

discretion  candidly  and  fearlessly,  and  it 
has  always  been  reluctant  to  interfere  with  an  order  grant- 
ing a  new  trial.  Kern  v.  May,  92  Iowa,  674;  Dewey  v. 
Railroad  Co.,  31  Iowa,  373. 

II.  Plaintiff's  motion  for  new  trial  contained  thirty- 
seven  groimds.     The  trial  court  sustained   it  without  in- 
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dicating  the  ground  or  grounds  of  such  aruartaining  order 
further  than  to  find  that  the  verdict  was  not 

2t  Nkw  trial  * 

inconsistent       contrarv   to  the  evidence.      It  ia   contended 

instructions.  i  i    i.       i  i  i 

for  the  defendant  that  there  was  no  error 
in  any  ruling  on  the  admission  of  testimony,  and  that 
there  was  no  error  in  any  instruction.  It  is  sufficient 
answer  to  this  to  call  attention  to  instructions  Nos.  4  and 
5,  which  are  as  follows: 

If  you  find  from  the  evidence  that  defendant  ddd  not 
exercise  ordinary  care  to  cause  the  scaffold  to  be  supported, 
so  that  it  would  be  reasonably  safe  for  the  purposes  for 
which  it  was  intended,  then  you  are  to  determine  from 
the  evidencft  whether  or  not  the  defendant  was  negligent 
in  failing  so  to  do.  And,  in  determining  this  question, 
you  should  take  into  account  the  character  of  the  work 
to  be  done,  and,  if  from  that  and  all  the  circumstances 
shown  in  the  evidence  you  believe  that  the  defendant  exer- 
cised such  care  as  a  person  of  ordinary  care  and  prudence 
would  have  exercised  under  like  or  similar  circumstances, 
then  upon  this  charge  of  negligence  your  finding  should 
be  for  the  defendant. 

Instruction  No.  6.  The  next  charge  of  negligence  as 
made  by  the  plaintiff  is  that  the  defendant  was  negligent 
in  failing  to  employ  skilled  workmen  in  the  building  of 
the  scaffold.  If  you  believe  from  the  evidence  that  the 
defendant  did  not  fail  to  employ  skilled  workmen  in  the 
building  of  the  scaffold,  then  you  will  pursue  this  inquiry 
no  further,  but  will  find  for  the  defendant  upon  this  charge 
of  negligence.  If,  on  the  other  hand,  you  find  from  the 
evidence  that  such  charge  of  negligence  is  sustained  by 
the  greater  weight  or  value  of  the  evidence,  then  you  are 
to  determine  whether  or  not  this  was  negligence  upon  the 
part  of  the  defendant.  And  in  so  determining  you  should 
consider  the  character  of  the  work  to  be  done,  the  kind 
of  men  employed,  and,  if  in  employing  workmen  for  the 
construction  of  the  scaffold  you  believe  that  the  defendant 
did  that  which  a  person  of  ordinary  care  and  prudence 
would  have  done  under  like  or  similar  circumstances,  then 
your  finding  upon  this  charge  of  negligence  should  be  for 
the  defendant 
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Each  of  these  instructions  was  manifestly  erroneous, 
in  that  each  was  inconsistent  with  itself.  In  the  fourth 
instruction  the  jury  was  told:  "If  you  find  from  the  evi- 
dence that  the  defendant  did  not  exercise  ordinary  care, 
.  .  .,  then  you  are  to  determine  from  the  evidence 
whether  or  not  the  defendant  was  negligent  in  failing  so 
to  do.  .  .  •  And,  if  you  believe  that  the  defendant 
exercised  such  care  as  a  person  of  ordinary  care  and  pru- 
dence would  have  exercised,  .  .  .  then  upon  this  charge 
of  negligence  your  finding  ought  to  be  for  defendant." 
To  put  it  briefly,  the  jury  was  charged  that,  if  it  found 
that  the  defendant  did  not  exercise  ordinary  care,  it  dhould 
then  determine  whether  it  did  exercise  ordinary  care,  and, 
if  "yea,"  then  the  finding  ahould  be  for  the  defendant 
It  is  manifest  that  through  some  oversight  or  possibly 
clerical  error  the  trial  court  did  not  express  what  was 
in  his  mind.  Instruction  5  is  subject  to  a  similar  criti- 
cism. The  jury  was  therein  told  that,  if  it  finds  that 
"such  charge  of  negligence  is  sustained,"  "then  you  are 
to  determine  whether  or  not  this  was  negligence."  These 
instructions  were  presumptively  prejudicial,  and  on  their 
face  furnished  a  sufficient  ground  to  justify  the  trial  court 
in  awarding  a  new  trial. 

III.  It  is  urged  by  defendant  that  it  was  entitled 
to  a  directed  verdict  at  the  close  of  the  evidence,  and  that 
the  plaintiff  could  not  therefore  be  prejudiced  by  any 
error  in  the  instructions.  We  are  quite 
^"  harliiiSl  '  clear  that  this  question  can  not  be  con- 
sidered upon  this  record.  Inasmuch  as  a 
new  trial  must  be  had,  we  will  intimate  no  opinion 
as  to  the  sufficiency  of  the  evidence  appearing  in  the 
present  record  to  sustain  a  finding  for  the  plaintiff.  The 
jury  found  for  the  defendant.  The  plaintiff  filed  a  mo- 
tion for  new  trial.  He  pointed  out  many  alleged  errors 
as  grounds  for  such  trial.  As  already  indicated  in  the 
preceding  paragraph,  some  of  these  grounds  were  clearly 
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valid.    On  its  face,   therefore,  the  plaintiflPs  motion  for 
a  new  trial  presented  proper  grounds  for  such  relief.     The 
trial  court  sustained  such  motion.    The  contention  urged  by 
the  defendant  at  this  point  is  that  the  court  should  have 
overruled  such  motion  notwithstanding  that  valid  grounds 
for  a  new  trial  appeared  therein,  because  the  court  had 
previously  erred  in  the  course  of  the  trial  in  overruling 
the  defendant's  motion  for  a  directed  verdict.     This  is  a 
plea  of  offset  of  one  error  against  another,  on  the  theory  that 
both  errors  taken  together  rendered  each  error  nonprejudi- 
cial.   Assuming  that  such  a  course  would  be  proper  in  some 
oases,  we  would  adopt  it  more  readily  for  the  purpose  of 
saving  the  action  of  the  trial  court  than  for  the  purpose  of 
reversing  it.     Vorhees  v.  Arnold,  108  Iowa,  85-86 ;  Wallace 
V.  Wallace,  137  Iowa,  37.     We  are  clearly  of  the  opinion 
that  such  a  course  is  not  available  to  the  appellant  on  the 
record  in  this  case  for  the  purpose  of  reversal  of  the  order 
granting  a  new  trial. 

The  order  of  the  trial  court  is  therefore  affirmed. 


EUWAOE     CXJBBIE     V.     CONTINENTAL     CASUALTY     CoMPANY, 

Appellant. 

Insurance:    limitation  of  liability:    "beyond  seas."    A  policy  of 

1  insurance  limiting  liability  to  injuries  received  within  the  United 
States,  Mexico  and  Canada,  and  excluding  parts  of  the  United 
States  beyond  the  seas,  does  not  include  liability  for  injury  and 
death  of  insured  in  the  Canal  Zone  on  the  Isthmus  of  Panama; 
as  the  Canal  Zone  is  beyond  seas  within  the  meaning  of  the 
policy  in  suit. 

Same:    waiver:    evidence.     A  waiver  is  the  intentional  relinquish- 

2  ment  of  a  known  right,  and  any  conduct  relied  upon  which 
warrants  the  belief  that  a  right  has  been  relinquished  constitutes 
a  waiver  in  law;  and  the  question  of  waiver  is  usually  one  of 
fact  In  this  action  the  questions  of  whether  the  policy  sued  upon 
was  absolutely  canceled,  and  whether  the  provision  therein  limit- 
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ed  liability  for  injuries  to  places  within  the  United   States,   is 
held  under  the  evidence  to  be  for  the  jury. 

Appeal  from  Wapello  District  Court. — ^Hon.  D.  M.  An- 
DEBSON,  Judge. 

Tuesday,  May  3,  1910. 

Suit  on  an  accident  insurance  policy.  There  was 
a  directed  verdict  for  the  plaintiff.  The  defendant  ap- 
peals.— Reversed. 

Manton  Maverick  and  McNett  £  McNett,  for  appel- 
lant 

Jaques  £  Jaques,  for  appellee. 

Shebwin,  J. — In  December,  1906,  the  defendant  is-, 
sued  to  Eben  Currie,  husband  of  the  plaintiff,  an  indem- 
nity policy  in  the  sum  of  $1,000.  At  the  time  the  policy 
issued  the  insured  was  a  resident  of  Wapello  Coimty, 
Iowa,  and  the  policy  contained  the  following  clause:  "This 
I)olicy  covers  only  injuries  received  within  the  United 
States  (not  including  its  parts  beyond  the  seas),  Mexico 
and  Canada."  In  June,  1906,  Mr.  Currie  accepted  a 
position  as  a  locomotive  engineer  in  the  engineering  de- 
partment of  the  Isthmian  Canal  Commission,  and  soon 
thereafter  went  to  the  Isthmus  of  Panama  and  took  charge 
of  a  railroad  engine  in  the  Panama  Canal  Zone,  where 
he  was  killed  in  a  collision  in  September,  1906.  Mr. 
J.  G.  Sorenson  was  the  defendant's  agent  who  took  the 
application  for  the  policy,  and  after  the  deceased  had 
gone  to  the  Canal  Zone  he  and  the  plaintiff  herein  had 
some  talk  with  reference  to  the  policy,  the  substance  of 
which,  it  may  fairly  be  inferred,  was  commimicated  to 
the  deceased  in  a  letter  from  tho  plaintiff.     On  the  27th 


Digitized  by 


Google 


May  1910]  Cttebib  v.  Casualty  Co.  283 

of  July,  1906,  the  insured  wrote  to  the  defendant  as 
follows:  "Empire,  July  27,  1906.  Continental  Casualty 
Company,  Chicago,  IlL — ^Dear  Sirs:  I  have  been  notified 
that  my  policy  No.  1008021  is  not  of  any  good  to  me 
while  I  remain  on  the  Isthmus  of  Panama.  Mr.  Soren- 
son  wrote  my  wife  at  Eldon,  that  my  policy  was  no  use 
to  me,  as  "they  were  a  clause  in  the  policy  that  covered 
it.  Now,  if  I  have  paid  for  something  that  is  of  no 
benefit  which  you  received  the  last  payment  out  of  May 
pay,  I  will  expect  you  to  remit  balance  due  the  part  of 
the  year  from  date  of  notice  to  my  wife,  as  I  expect  to 
stay  here  this  year.  Please  let  me  have  reply  soon  as  I 
don't  care  to  pay  out  money  for  nothing.  Yours  frater- 
nally, Eben  Currie.  Add.  Eben  Currie,  Empire  Canal 
Zone,  Isthmus  of  Panama.  Please  remit  to  Mrs.  Eunace 
Currie,  Eldon,  Iowa.''  On  August  11,  1906,  the  defend- 
ant wrote  the  insured  as  follows:  "This  company  is  in 
receipt  of  your  favor  of  the  27th  inst.,  asking  for  can- 
cellation of  policy  1008021.  If  you  will  present  the  pol- 
icy at  this  office  or  send  it  here,  it  will  be  canceled  and 
refund  of  premium  will  be  made  as  provided  in  the  short 
rate  rider  attached  to  it."  Nothing  more  was  done  by 
either  party  before  the  death  of  Mr.  Currie. 

The  appellant  contends  that  the  policy  was  not  in  force 
at  the  time  of  the  death  of  the  insured  because  he  was 
then  not  "within  the  United  States"  within  the  meaning 
I  iHsuRAHCE-  ^^  ^^®  clause  in  the  policy  ffom  which  we 
|J5^^°"  °'  ^^^^  already  quoted,  and  because  he  was 
"beyond  seas."  ^^^^  "bcyoud  the  seas"  within  the  meaning 
of  those  words  as  used  in  the  policy;  and,  further,  for 
the  reason  that  the  insured  had  canceled  the  policy  in 
his  letter  of  July  27,  1906.  On  the  other  hand,  the  ap- 
pellee insists  that  the  deceased  was  not  without  the  United 
States  or  beyond  seas  when  he  was  killed,  and  that,  if  he 
was,  the  defendant  waived  that  provision  of  its  policy  by 
its  letter  of  August  11th,   and  by   its  subsequent  action. 
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We  think  there  can  he  no  serious  question  as  to  the  con- 
struction that  should  be  given  the  clause  of  the  policy 
limiting  the  territorial  liability.  It  says  in  so  many  words 
that  it  covers  only  injuries  received  "within  the  United 
States  not  including  its  parts  beyond  the  seas.'*  If  it  be 
conceded  that  the  Panama  Canal  2k>ne  is  in  any  sense  a 
part  of  the  United  States,  we  think  it  must  still  be  said 
that  it  is  "beyond  the  seas,"  within  the  meaning  of  that 
term  and  within  the  meaning  of  the  language  of  the  pol- 
icy. Had  the  limitations  been  to  the  United  States  alone, 
a  more  difficult  question  would  have  been  presented.  The 
additional  statement  that  the  policy  did  not  cover  any 
part  of  the  United  States  beyond  the  seas,  and  did  cover 
Mexico  and  Canada,  clearly  excludes  the  Canal  2iOne  on 
the  Isthmus  of  Panama.  It  excluded  all  parts  of  the 
United  States  beyond  the  seas  as  the  term  would  be  lit- 
erally construed.  The  term  "beyond  the  seas"  has  been 
construed  to  mean  different  things,  depending  upon  the 
evident  intent  of  the  users  thereof.  Thus  in  statutes  of 
limitation  containing  an  exception  in  favor  of  persons 
*T)eyond  the  seas"  it  has  been  held  to  mean  ^Hbeyond  or 
without  the  United  States."  Davie  v.  Briggs,  97  U.  S. 
628  (24  L.  Ed.  1086).  The  term  as  used  in  a  statute 
of  wills  was  construed  in  like  manner.  Mason  v.  Johnson. 
24  111.  159  (76  Am.  Dec!  740).  It  has  also  been  held 
to  mean  without  the  state.  Whitney^s  Lessee  v.  Webb, 
10  Ohio,  5f3.  In  England  the  term  is  understood  to 
mean  out  of  the  realm  of  Great  Britain,  including  England 
and  Scotland.  In  Maine  the  term  as  used  in  a  statute 
providing  a  penalty  for  transporting  a  minor  out  of  the 
state  to  parts  "beyond  the  seas"  without  the  consent  of 
his  parents,  etc,  means  some  foreign  part  or  place,  and 
not  merely  another  state.  See,  also,  Whitney  v.  Ooddard, 
37  Mass.  304  (32  Am.  Dec  216).  These  decisions  are 
not  of  special  help  in  the  instant  case,  however,  for  the 
reason   that  each   contract  or   statute  must  be  construed 
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according  to  its  own  language,  and,  as  we  have  already 
said,  we  are  of  the  opinion  that  the  policy  in  question 
should  be  construed  to  exclude  the  Isthmus  of  Panama. 
The  legal  territorial  status  of  the  Canal  Zone  presents 
an  interesting  question  that  we  need  not  now  decide.  But 
the  Articles  of  Treaty  between  the  United  States  and  the 
Republic  of  Panama  and  the  following  decisions  leave  lit- 
tle room  for  doubt  on  the  subject:  Dowries  v,  Bidwell, 
182  U.  S.  244  (21  Sup.  Ct.  770,  46  L.  Ed.  1088);  Ross- 
mussen  v.  United  States,  197  U.  S.  516  (25  Sup.  Ct. 
514,  49  L.  Ed.  862);  Hawaii  v.  Mankichi,  190  U.  S. 
197  (23  Sup.  Ct.  787,  47  L.  Ed.  1016) ;  Dorr  v.  United 
States,  195  U.  S.  138  (24  Sup.  Ct.  808,  49  L.  Ed.  128) ; 
Ex  reh  Kopel  v.  Bingham,  211  tJ.  S.  468  (29  Sup.  Ct 
190,  53  L.  Ed.  286) ;  and  see,  also.  Act  April  28,  1904, 
chapter  1758,  33  Stat.  429  (U.  S.  Comp.  St  Supp.  1909, 
page  1370). 

The  appellant^s  claim  that  the  policy  was  absolutely 

canceled  by  the  insured's  letter  of  July  27th  can  not  be 

sustained.     The  intent  of  the  letter  is  uncertain  enough 

to  require  a  finding  of  fact,   and  it  should 

waiver:  cvi-      not  be  Said  as  a  matter  of  law  that  it  was 

dcnce. 

intended  to  cancel  the  policy,  or  that  the  de- 
fendant was  justified  in  so  treating  it  Mr.  Currie's  letter 
of  July  27th  to  the  appellant  will  bear  the  construction 
that  its  primary  purpose  was  to  ascertain  directly  from 
the  home  oiRce  of  the  connpany  the  effect  on  his  policy 
of  his  residence  in  the  Canal  Zone.  And,  if  such  was 
the  purpose  of  the  letter,  the  appellant's  letter  in  answer 
thereto  evaded  the  question,  and  was  calculated  to  induce 
the  belief  that  the  policy  would  remain  in  force  unless 
its  cancellation  was  effected  by  the  means  designated  in 
the  letter,  to  wit,  its  presentation  at  the  office  of  the  com- 
pany. In  other  words,  the  insured  might  infer  from  the 
contents  of  his  own  letter  and  the  appellant's  answer 
thereto  that  the  cancellation   of   the  policy   was   optional 
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with  him,  and  that,  if  he  did  not  cancel  it,  his  residence 
in  the  Canal  Zone  would  not  aflFect  its  validity.  The  in- 
tent of  bath  parties  as  shown  by  their  letters  and  conduct 
were  questions  for  the  jury.  And,  if  the  appellant  was 
not  warranted  in  treating  the  letter  of  July  27th  as  an 
absolute  cancellation  of  the  policy,  its  own  letter  in  an- 
swer thereto  constitutes  evidence  of  waiver  of  the  condition 
of  the  policy  limiting  liability  to  certain  territory.  A 
waiver  is  the  intentional  relinquishment  of  a  known  right, 
and  any  conduct  relied  upon  which  warrants  the  belief 
that  such  relinquishment  has  been  made  constitutes  in 
law  a  waiver.  May  on  Insurance,  section  607;  Hexom  v. 
Knights,  etc.,  140  Iowa,  41;  Walsh  v,  Aetna  Ins.  Co., 
30  Iowa,  133;  Kimbro  v.  Insurance  Co.,  134  Iowa,  84. 
And  the  question,  of  waiver  is  one  of  fact  for  the  jury. 
Taylor  v.  Insurance  Co.,  116  Iowa,  625. 

We  are  of  the  opinion,  therefore,  that  the  court  rightly 
refused  to  direct  a  verdict  for  the  defendant,  and  should 
not  have  directed  a  verdict  for  the  plaintiff.  The  case 
should  have  been  submitted  to  the  jury  for  its  finding  of 
fact  on  the  question  of  waiver. — Reversed. 


Sophia  Luettjohann,  Appellee,  v.  Joaohim  Lubtt- 
JOHANN,  Appellant. 

Divorce:  cruel  and  inhuman  treatment:  evidence.  In  this  ac- 
tion by  the  wife  for  a  divorce  on  the  ground  of  cruel  and  in- 
human treatment  the  evidence  is  held  to  justify  a  decree  although 
actual  physical  violence  was  not  shown. 

oeal  from  Cedar  District  Court. — ^Hon.  W.  N.  Tebioh- 
i«BB,  Judge. 

TuBSDAY,  May  8,  1910.  , 
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Suit  in  equity  for  a  divorce  based  upon  the  ground  of 
cruel  and  inhuman  treatment.  The  defendant  denied  the 
charge  and  pleaded  a  cross-petition,  which  he  afterwards 
dismissed.  The  trial  court  granted  the  prayer  of  plain- 
tiff's petition  and  awarded  her  alimony  and  the  custody  of 
certain  children.  From  the  decree  granting  the  divorce, 
defendant  appeals. — Affirmed. 

C.  0.  Bcling  and  Chas.  TF.  Kepler  &  Son,  for  appel- 
lant. 

W.  O.  W.  Oeiger  and  D.  D.  McOillivray,  for  appellee. 

Deemeb,  C.  J. — Plaintiff  was  thirty-nine  and  defend- 
ant something  over  forty  years  of  age  at  the  time  of 
trial.  Plaintiff  was  a  widow  with  four  children  when  she 
married  the  defendant,  and  defendant,  although  unmar- 
ried, had  an  illegitimate  child  in  Germany  to  whose  support 
he  contributed.  At  the  time  of  the  marriage  plaintiff 
owned  one  hundred  and  sixty  acres  of  land,  live  stock,  agri- 
cultural implements,  and  $300  in  cash;  and  defendant  is 
said  to  have  had  $500  in  cash.  As  a  result  of  this  latter 
marriage  three  children  were  bom.  Plaintiff's  children 
by  her  former  marriage  became  members  of  the  new 
family,  and  all  worked  upon  the  one  hundred  and  sixty- 
acre  farm  for  several  years;  the  revenues  thereupon  being 
used  for  the  support  of  the  family,  the  payment  of  debts, 
and  the  purchase  of  some  South  Dakota  land,  title  to 
which  was  taken  in  defendant's  name.  Almost  from  the 
beginning  defendant  seemed  unable  to  get  along  with  his 
stepchildren.  In  so  far  as  disclosed  by  the  record,  they 
were  as  dutiful  and  respectful  as  such  children  ordinarily 
are,  and  they  did  their  full  part  of  the  work  about  the 
farm.  As  t^me  went  on,  the  relations  between  these  chil- 
dren and  the  defendant  grew  worse,  and  he  frequently 
struck,  kicked,   abused,   and   otherwise  maltreated   them — 
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generally  without  cause.  He  also  used  foul  and  obscene 
language  toward  them,  often  in  the  presence  of  their 
mother.  Something  like  a  year  or  eighteen  months  before 
the  trial,  defendant  began  to  abuse  his  wife.  It  seems 
that,  for  some  reason,  he  lost  all  love  for  her  shortly  after 
their  marriage;  but  he  did  not  become  abusive  until  about 
the  time  stated.  He  compelled  plaintiff  to  work  in  the 
fields  when  her  physical  condition  would  not  warrant  it. 
He  used  violent,  profane,  vulgar,  and  obscene  language 
toward  his  wife  and  children,  threatened  to  and  did  leave 
home  for  days  at  a  time  without  cause,  threatened,  in  the 
presence  of  his  wife,  many  times  to  commit  suicide,  abused 
his  own  children  in  plaintiff's  presence,  struck  his  own 
brothers  when  they  came  to  shield  plaintiff  from  abuse  and 
maltreatment,  locked  the  doors  of  a  rpom  in  which  plain- 
tiff was  confined  upon  a  sick  bed,  and  struck  the  children 
who  tried  to  enter  to  see  their  mother.  He  threatened  to 
strike  plaintiff  with  his  fists  and  with  a  hammer,  refused 
to  purchase  clothing  for  his  children,  and  refused  to  send 
them  to  school,  except  for  brief  periods.  He  compelled 
his  wife  to  change  her  church  relations  because  he  said 
the  church  to  which  she  belonged  was  too  religious.  He 
had  many  fits  of  anger,  during  which  he  would  rend  his 
clothing  and  fall  upon  the  floor  in  the  presence  of  his  wife. 
He  could  not  get  along  with  his  neighbors  and  frequently 
slandered  and  abused  them.  He  taught  his  children  to 
use  vile  language  and  cursed  and  swore  at  them  frequently 
in  plaintiff's  presence.  Defendant  went  to  a  hospital  in 
Davenport  for  treatment  of  a  real  or  supposed  ailment 
and  called  his  wife  there  ostensibly  to  attend  him.  When 
she  arrived  he  tried  to  induce  her  to  sign  a  note  for 
$2,000.  Upon  her  refusal  to  do  so,  he  called  her  a  liar 
and  abused  and  scolded  her.  One  effect  of  this,  it  seems, 
was  to  cure  him  of  his  ailment,  for  he  almost  immediately 
left  the  hospital  and  returned  to  the  farm,  where  he  con- 
tinued to  harass  the  plaintiff  and  her  children.     While  he 
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bad  some  income  from  his  Dakota  lands,  he  never  used 
any  part  of  it  for  the  support  of  his  family.  He  contends 
that  his  course  of  conduct  was  due  to  the  attempt  of 
plaintiflF  and  her  children  by  a  former  marriage  to  deprive 
him  of  the  management  of  plaintiff's  lands  and  to  drive 
him  therefrom;  but  the  testimony  does  not  justify  any 
such. conclusion.  Her  children  by  a  former  marriage  often 
worked  for  others,  and  plaintiff  was  endeavoring  to  make 
the  place  agreeable  to  defendant.  Indeed,  for  the  eighteen 
months  prior  to  the  trial,  defendant  was  a  wanderer,  and 
if  it  had  not  been  for  plaintiff's  children  the  farm  would 
not  have  had  any  sort  of  management.  Defendant  has  an 
ungovernable  temper,  as  shown  by  his  relations  with  his 
neighbors  and  in  his  handling  of  his  own  stock.  He  did 
not  show  any  affection  for  his  children  or  his  family  and 
had  no  respect  for  their  feelings.  Defendant  would  grow 
very  angry  over  small  affairs  and,  instead  of  trying  to 
govern  his  temper,  let  his  feelings  run  riot  to  the  great 
disturbance  and  despair  of  all  about  him.  Plaintiff,  it 
seems,  did  not  return  or  resist  his  abuse,  but  had  resort  to 
woman's  chief  reliance  in  such  cases — tears.  His  conduct 
caused  plaintiff  several  attacks  of  sickness;  the  last  one 
being  during  the  trial  of  the  case  in  the  lower  court. 

From  such  a  showing,  which  by  no  means  reproduces 
all  of  the  record,  it  is  apparent  that  the  trial  court  was 
justified  in  awarding  plaintiff  a  divorce.  If  authority  be 
needed,  see  Luich  v.  Luiclc,  132  Iowa,  302;  Uullinger  v. 
Eullinger,  133  Iowa,  270;  Shook  v.  Shook,  114  Iowa,  592; 
Berry  v.  Berry,  115  Iowa,  543;  Rader  v.  Rader,  136  Iowa, 
223.  None  of  these  cases  is  stronger  in  its  facts  than  the 
one  presented  by  the  record  now  before  us,  and  in  each  a 
divorce  was  granted.  It  is  not  necessary  -that  blows  be 
struck,  or  that  there  be  physical  violence  to  entitle  a  wife 
to  a  divorce.  Other  things  are  quite  as  harmful  and  dan- 
gerous to  health  and  life  as  bodily '  assaults.  The  trial 
court  had  the  witnesses  before  him  and  evidently  disbe- 

Vol.  147  Ia.— ig. 
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lieved  many  of  defendant's  statements.  The  printed  record 
now  before  us  shows  that  he  had  a  convenient  "don't 
remember"  for  many  of  the  occurrences  charged  against 
him.  It  is  naively  suggested  that  defendant  is  insane,  and 
therefore  no  divorce  should  be  granted.  His  insanity  is 
not  of  that  form  which  excuses;  instead  of  insanity,  it 
seems  that  defendant  had  an  ungovemed,  and  perhaps, 
from  long  use,  an  ungovernable,  temper,  which  makes  him 
a  most  unfit  companion  for  a  wouMin  with  any  sort  of 
feeling. 

The  decree  is  manifestly  correct,  and  it  is  affirmed. 


Oeobqb  E.  Lillie^  Appellee,  v.  Mnnos  S.  Owsir  and 
others,  Appellants. 

Trusts:  evidence:  sufficiency.  Where  one  holds  the  legal  title 
X  to  property  it  requires  a  clear  and  satisfactory  showing  to  justify 
the  court  in  decreeing  that  the  property  is  held  in  trust.  In  this 
action  to  partition  real  estate  in  which  plaintiff  claimed  to  own 
one-half  absolutely  and  to  hold  the  other  one-half  in  trust,  the 
evidence  is  held  insufficient  to  sustain  defendant's  claim  that  the 
entire  property  was  held  by  plaintiff  as  trustee  in  a  resulting 
trust. 

Appeal  from  Linn  District  Court. — How.  F.  ©.  Elusoit, 

Judge. 

TiTEBDAY,  May  3,  1910, 

Action  in  equity  for  partition  of  real  estate*    Decree 
as  prayed,  and  defendants  appeal. — Affirmed. 

Deacon,  Good,  Sargent  &  Spangler  and  Jamison,  Smyth 
(6  Hann,  for  appellants. 

Voris  &  Uaasf  James  M.  (hay,  and  Barnes  &  CKamr 
herlain,  for  appellee. 
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Wbavbb,  J. — Stated  in  brief,  the  petition  alleges  that 
plaintiff  is  the  holder  of  the  legal  title  to  lots  Nos.  3  and  4 
in  block  Ko.  11  in  Daniel's  addition  to  the  town  of 
Marion;  that  he  is  the  absolute  owner  of  an  undivided 
one-half  of  said  property;  and  that  he  took  and  now  holds 
the  title  to  the  other  undivided  one-half  thereof  in  trust 
for  Luther  P.  Owen,  who  has  since  died  testate  devising 
all  his  estate  and  property  to  his  children,  Hazeltine  Owen 
and  Preston  Owen,  and  naming  Martha  A.  Elliott  and 
Owen  N.  Elliott  as  executors  of  his  will  and  trustees  of 
the  estate  for  the  benefit  of  his  said  children.  It  is  also 
alleged  that  Minnie  S.  Owen,  the  divorced  wife  of  the 
deceased  and  mother  of  said  devisees,  is  their  duly  ap- 
pointed guardian,  and  that  she  makes  some  claim  to  or  up- 
on said  property.  All  said  persons  are  made  defendants, 
and  plaintiff  asks  that  their  interests  in  said  property  may 
be  confirmed  as  alleged  by  him,  and  that  partition  be  de- 
creed accordingly.  Hazeltine  Owen  and  Preston  Owen  by 
their  guardian  answer  denying  that  the  plaintiff  is  the 
owner  in  his  own  right  of  any  part  or  interest  in  said 
property,  and  allege  that  he  took  the  legal  title  to  the  same 
and  to  all  of  it  in  trust  for  Luther  P.  Owen  in  his  life- 
time, and  now  holds  it  in  like  trust  for  the  devisees  under 
the  will.  Minnie  S.  Owen  disclaims  any  title  or  interest 
in  the  property  except  such  as  she  may  have  in  her  rep- 
resentative capacity  as  guardian  for  her  children.  The 
executors  and  trustees  answer  denying  any  knowledge  of  the 
facts  and'  asking  for  proof  of  the  matters  in  issue.  The 
district  court  upon  consideration  of  the  evidence  presented 
on  the  trial  found  for  the  plaintiff,  confirmed  his  title  to  a 
half  interest  in  the  lots,  and  ordered  partition  on  that 
basis.  The  guardian  appeals  on  behalf  of  her  wards,  but 
the  executors  and  trustees  do  not  join  therein. 

It  is  the  claim  of  the  appellants,  and  there  is  evidence 
tending  to  show,  that  the  lots  in  controversy  were  formerly 
owned  by  one  Daniels,  or  Daniels  &  Co.,  who  became  bank- 
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rupts;  that  in  the  settlement  of  the  business  these  lots  were 
turned  over  to  one  C.  M.  HoUis  in  consideration  of  the 
cancellation  of  certain  claims  held  by  him  and  the  payment 
of  about  $152  in  money;  that  Luther  P.  Owen  furnished 
the  money,  aggregating  about  $700,  with  which  to  consum- 
mate this  transaction,  and  by  virtue  of  an  arrangement 
between  him  and  Hollis  became  "the  purchaser  and  owner 
of  the  lots,  but  at  his  request  the  title  was  taken  in  the 
name  of  Lillie,  who  was  his  brother-in-law.  When  pur- 
chased the  lots  were  unimproved,  and  for  several  years  were 
put  to  no  use  except  as  pasture  for  horses  owned  by  Owen. 
In  the  year  1901  four  cottages  were  erected  on  the  lots. 
Owen  was  the  person  actively  engaged  in  making  the  con- 
tracts and  paying  the  money  thereon,  but  took  receipts  for 
payments  as  being  made  by  "George  E.  Lillie,  per  L.  P. 
Owen.''  He  also  collected  the  rents  on  the  cottages  after 
their  construction  and  did  other  acts  of  ownership  which 
we  will  not  attempt  to  set  out  in  detail.  On  the  other  hand, 
Lillie  swears  that  he  himself  paid  to  Hollis  the  purchase 
price  of  lots,  $720,  and  paid  the  taxes  thereon  from  year 
to  year.  There  is  other  evidence  tending  to  show  acts 
of  ownership  on  his  part  in  the  way  of  repairs  on  the 
buildings,  payment  of  water  rents,  and  other  particulars. 
It  also  appears  that,  in  the  divorce  proceedings  between 
Owen  and  wife  in  the  year  1905,  the  matter  of  the  owner- 
ship of  these  lots  became  the  subject  of  investigation,  that 
Owen  then  alleged  that  he  owned  an  undivided  half  there- 
of, and  made  a  sworn  statement  specifically  denying  that 
he  had  any  other  or  greater  interest  therein. 

There  is  more  or  less  corroboration  of  the  claims  as- 
serted on  either  side;  but  we  have  given  enough  to  show 
the  general  nature  of  the  case  as  made  by  the  contending 
parties.  The  death  of  both  Owen  and  Hollis  leaves  us 
with  but  little  competent  direct  evidence  of  the  circum- 
stances under  which  the  title  to  the  property  was  acquired, 
and  very  much  of  the  record  is  made  by  proof  of  matters 
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which  is  litde  better  than  hearsay,  or  at  best  collateral  cir- 
cumstances which  are  not  inconsistent  with  the  truth  of 
either  contention.  The  legal  title  being  found  in  the  ap- 
pellee, it  requires  a  dear  and  satisfactory  showing  to  jus- 
tify the  court  in  decreeing  it  to  be  held  in  trust  merely. 
Murphy  v.  Hanscome,  76  Iowa,  192;  Cunningham  v.  Cun- 
ningham, 125  Iowa,  681.  It  is  true  that,  if  it  be  clearly 
shown  that  Owen  paid  HoUis  the  purchase  money  and 
caused  the  title  to  be  taken  in  the  name  of  appellee,  the 
latter  would  ordinarily  be  held  as  the  trustee  of  a  result- 
ing trust;  but  the  evidence  of  such  payment  is  neither 
clear  nor  satisfactory.  The  best  that  can  be  said  of  the 
case,  made  by  the  guardian  is  that  the  facts  shown  by  Ifcr 
are  consistent  with  the  theory  that  Luther  P.  Owen  was 
the  beneficial  owner  of  the  entire  property,  but  to  justify 
a  decree  impeaching  the  title  upon  circumstantial  evidence 
the  showing,  as  we  have  said,  should  be  clearly  inconsistent 
with  the  appellee's  ownership  in  his  own  right.  Indeed, 
we  may  take  it  for  granted  that  Mrs.  Owen  does  not 
desire  the  court  to  decree  the  title  to  be  in  her  wards  at 
the  price  of  convicting  her  former  husband  and  the  dead 
father  of  her  children  of  bald  perjury,  except  upon  the 
most  convicting  proof.  Such  a  showing  is  not  made  by 
the  record  before  us. 

Considerable  evidence  on  either  side  has  been  made 
the  subject  of  objection  either  as  to  its  competency  or  the 
competency  of  the  witnesses;  but  we  think  it  unnecessary 
to  enter  upon  a  consideration  of  the  questions  thus  raised, 
for,  if  we  were  to  hold  the  appellant's  position  in  each 
instance  to  be  correct,  we  are  of  the  opinion  that  the  record 
would  still  fail  to  justify  any  other  conclusion  than  the  one 
reached  by  the  trial  court.  The  issue  is  properly  one  of 
fact,  and,  holding  as  we  do  that  the  trial  court  correctly 
decided  it,  no  further  discussion  is  required* 

The  decree  appealed  from  is  affirmed. 
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Jackson  G.  Tucker,  Appellant,  v.  William  G.  Stewart, 
W.  H.  Waples,  T.  G.  Cragin,  B.  W.  Lacy,  and 
William  G.  Stewart,  Jr.,  as  Executor  of  the  Will 
of  Egbert  W.  Stewart,  Deceased,  Appellees. 

Birdena  Tucker  Briggs,   Appellant,   v.   Same  Defend- 
ants, Appellees. 

Olive  Tucker,  Appellant^  v.  Same  Defendants, 
Appellees. 

Administrators:    action   upon    bond:    jxh^ment:    conclusiveness. 

1  In  an  action  on  the  bond  of  an  executor  for  failure  to  make  a 
payment  as  directed  by  a  judgment  setting  aside  the  approval  of 
his  final  report,  the  court  will  not  investigate  the  justice  of  the 
claim  on  which  the  judgment  was  based,  in  the  absence  of  a  plea 
of  fraud  or  collusion  in  obtaining  the  judgment 

Same:    laches:    estoppel.    The  approval  of  an  administrator's  final 

2  report  and  his  discharge  stands  as  a  complete  adjudication  of  his 
account  until  the  same  is  set  aside  by  a  direct  attack  in  equity; 
as  the  correctness  of  the  account  can  not  be  inquired  into  in  a 
collateral  proceeding.  But  when  the  approval  of  the  report  has 
been  thus  set  aside,  and  the  administrator  has  failed  to  make 
restitution  of  money  represented  by  an  alleged  fraudulent  credit 
in  his  account,  as  directed  by  the  court,  an  action  therefor  will 
lie  against  him  and  the  sureties  on  his  bond,  when  prosecuted 
promptly  and  in  good  faith.  In  the  instant  case  laches  as  a  ground 
of  estoppel  is  not  shown. 

Same.     Laches  though  sometimes  available  as  a  defense  in  equity 

3  have  no  place  in  an  ordinary  action  for  the  recovery  of  a  debt, 
unless  prolonged  for  the  full  period  of  the  statute  of  limitations. 

Action  upon  executor's  bond:    limitations.     An  executor's  bond 

4  creates  a  continuing  liability,  each  violation  of  which  is  a  breach 
and  furnishes  a  cause  of  action.  So  that  while  upon  the  approval 
of  an  administrator's  final  report  an  equitable  cause  of  action 


Digitized  by 


Google 


May  1910]  Tuckeb  v.   Stewart.  296 

may  arise  for  the  purpose  of  having  the  approval  vacated  on  the 
ground  of  fraud  in  the  account,  which  in  the  case  of  minor  heirs 
or  legatees,  as  in  this  case,  will  continue  during  minority  and 
one  year  thereafter;  so  too  upon  a  judgment  in  such  an  action 
vacating  the  approval  of  the  report  and  disallowing  an  item  in 
the  account  credited  to  the  executor,  with  direction  that  he  ac- 
count for  the  same  in  money,  an  ordinary  action  then,  and  not 
until  then,  accrues  in  favor  of  such  heirs  or  legatees  against 
the  executor  and  the  sureties  on  his  bond  upon  his  failure  to 
so  account,  and  the  statute  of  limitations  does  not  commence  to 
run  against  the  latter  action  until  that  time. 

Vacation  of  executor's  final  report:    parties:  notice.    The  sureties 

5  on  an  executor's  bond  are  not  necessary  parties  to  an  equitable 
action  to  set  aside  the  approval  of  his  final  report  on  the  ground 
of  fraud  in  his  account;  and  an  order  vacating  the  same  with- 
out notice  of  the  action  in  no  manner  affects  their  liability,  since 
they  are  in  privity  with  their  principal  and  are  presumed  to  have 
knowledge  of  all  orders  regularly  entered  relative  to  the  settle- 
ment of  the  estate. 

Executors:    fraud:    uabujty  op  sureties.     An  executor's  bond  is 

6  given  to  secure  an  honest  and  correct  final  accounting,  and  the 
approval  of  an  account  tainted  with  fraud  or  serious  mistake, 
though  operating  for  the  time  to  prevent  action  on  the  bond,  does 
not  discharge  all  liability  thereon;  and  when  the  report  has  been 
vacated  for  fraud  liability  of  the  sureties  on  the  bond  for  the 
honest  discharge  of  the  trust  by  the  executor  is  revived. 

Appeal  from  Dubuque  District  Court. — Hon.  M.   0. 
Matthews,  Judge. 

Wednesday,   May  4,   1910. 

Actions  at  law  upon  an  administrator's  bond.  Judg- 
ment for  defendants  in  each  case,  and  the  plaintiffs  in  each 
case  appeal.  The  several  actions  depend  upon  substantially 
the  same  state  of  facts,  and  the  appeals  will  be  disposed 
of  in  a  single  opinion.  The  nature  of  the  controversy 
will  be  more  fully  set  forth  in  the  opinion  of  the  court — 
Reversed.  . 

Burdj  Lenehan  &  Kiesel,  for  appellants, 
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Olenn  Brown,  for  appellee  B.  W.  Lacy. 

Kenline  &Roedell,  for  the  other  appellees. 

Weaveb,  J. — The  issue  to  be  considered  upon  these 
appeals  can  be  best  explained  by  a  chronological  statement 
of  the  material  facts.  On  February  16,  1885,  John  H. 
Floyd  of  Dubuque,  Iowa,  died  testate.  Among  the  l^a- 
tees  named  in  his  will  were  Jackson  G.  Tucker,  Birdena 
Tucker,  and  Olive  Tucker,  all  of  whom  were  minors. 
Soon  thereafter  L.  E.  Tucker  was  appointed  guardian 
of  the  estate  of  said  infant  l^atees,  and  as  such  became 
entitled  to  receive  and  hold  for  their  use  all  the  property 
and  moneys  coming  to  them  under  or  by  virtue  of  said  will. 
William  G.  Stewart  was  appointed  administrator  with 
will  annexed  of  the  estate  of  said  John  H.  Floyd,  and 
qualified  by  giving  the  bond  upon  which  plaintiffs  seek 
to  recover  in  these  actions.  Said  bond  was  executed  by 
himself,  as  principal,  and  by  M.  H.  Waples,  Kobert  W. 
Stewart,  T.  G.  Cragin,  and  B.  W.  Lacy,  as  sureties,  and 
was  duly  approved  June  27,  1885.  On  February  5,  1890, 
Stewart,  claiming  to  have  fully  administered  upon  said 
estate,  made  and  filed  a  written  final  report,  of  which  he 
asked  the  approval  of  the  court.  In  this  accounting  he 
claimed  and  took  credit  for  an  item  of  $6,000  which  he 
allied  had  been  paid  by  him  to  the  guardian  of  said 
Jackson  G.  Tucker,  Birdena  Tucker,  and  Olive  Tucker 
on  January  2,  1890.  Notice  of  said  final  report  was 
served  upon  aaid  wards,  all  of  whom  were  still  minors, 
and  upon  their  mother  with  whom  they  resided.  No  ap- 
pearance was  made  by  or  in  behalf  of  said  wards  to 
contest  said  report  or  account  It  was  examined  by  a 
referee  appointed  for  that  purpose  who  recommended  its 
approval,  and  thereupon  the  court  made  an  entry  in  the 
usual  form  approving  the  report,  and,  upon  showing  being 
made  that  the  balance  thus  found   against  the  adminis- 


Digitized  by 


Google 


May  1910]  Tuckee  v.   Stbwaet.  297 

trator  had  been  duly  distributed,  an  order  was  entered 
under  date  of  April  11,  1890,  discharging  said  Stewart 
as  administrator,  and  exonerating  the  bond  given  by  him 
in  that  capacity.  In  the  year  1896  and  within  one  year 
after  arriving  at  his  majority,  Jackson  G.  Tucker,  in  his 
own  behalf  and  in  behalf  of  his  sisters,  Birdena  Tucker 
and  Olive  Tucker,  who  were  still  minors,  instituted  a 
proceeding  in  said  district  court  to  set  aside  the  order 
approving  the  final  report  and  reopen  the  account  of  said 
administrator,  stating  as  ground  of  such  demand,  that  the 
alleged  payment  of  $6,000  to  the  guardian  of  the  plain- 
tiffs under  date  of  January  2,  1890,  had  never  been  made, 
and  that  the  item  of  credit  allowed  therefor  was  false 
or  mistaken.  The  sureties  upon  the  administrator's  bond 
were  not  made  parties,  and  did  not  appear  in  this  proceed- 
ing. The  district  court  denied  the  relief  prayed,  and  dis- 
missed the  bill.  On  appeal  to  this  court  it  was  decided 
that  plaintiffs  were  entitled  to  the  relief  demanded,  and 
to  have  the  approval  of  said  report  vacated  and  set  aside, 
and  said  account  reopened .  for  the  purpose  of  charging 
the  administrator  with  the  sum  for  which  he  had  wrong- 
fully taken  credit.  The  decree  of  the  trial  court  was 
therefore  reversed,  and  cause  remanded  for  further  pro- 
ceedings in  harmony  with  the  opinion  expressed  in  hand- 
ing down  sai-d  decision.  Tucker  v.  Stewart,  121  Iowa,  714. 
The  opinion  upon  said  appeal  was  filed  October  31, 
1903,  and  thereafter  on  April  8,  1904,  the  district  court, 
upon  application  of  the  plaintiff,  entered  an  order  setting 
aside  the  approval  of  the  final  report  so  far  as  it  related 
to  said  item  of  $6,000,  and  directing  the  administrator 
to  make  settlement  and  accounting  therefor  to  said  wards, 
all  of  whom  had  then  arrived  at  their  majority,  and  were 
competent  to  make  settlement  with  him  in  their  own  right. 
The  administrator  having  failed  to  comply  with  said  or- 
der and  failing  to  pay  over  or  account  for  the  moneys 
so  retained  by  him,  separate  actions  at  law  to  recover  the 
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same  were  begun  by  the  said  Jackson  G.  Tucker,  Olive 
Tucker,  and  Birdena  Tucker,  now  Birdena  Tucker  Briggs. 
These  actions  were  instituted  in  November,  1904,  and  by 
order  of  court  were  consolidated  for  the  purpose  of  trial. 
Answering  the  plaintiffs  demand,  the  defendants  pleaded 
(1)  that  plaintiffs'  right  of  action  upon  the  administrator's 
bond  is  barred  by  the  statute  of  limitations;  (2)  that  the 
sureties  upon  said  bond  were  not  made  parties  to  the  pro- 
ceedings for  the  reopening  of  the  administrator's  account 
and  the  adjudication  therein  is  not  binding  upon  them; 
that  the  final  report  and  accounting  made  by  Stewart  on 
February  5,  1890,  was  fair  and  regular  upon  its  face, 
and  was  duly  and  regularly  approved  by  a  court  having 
jurisdiction  of  the  proceedings  and  .of  the  parties  inter- 
ested therein;  that  said  sureties  had  no  knowledge  or 
notice  that  said  credit  of  $6,000  was  not  in  all  respects 
proper  and  just,  and  they  relied  and  rested  upon  such 
settlement  and  order  of  discharge  as  a  release  of  all  lia- 
bility on  their  part  until  they  were  made  defendants  in 
these  proceedings  nearly  fifteen  years  after  the  entry  of 
said  order;  and  that  during  all  said  time  neither  plain- 
tiffs nor  any  one  for  them  ever  gave  said  sureties  notice 
of  any  claim  against  them  on  account  of  their  suretyship — 
wherefore  it  is  contended  that  plaintiffs  are  now  estopped 
to  maintain  an  action  thereon.  They  also  pleaded  as  a 
partial  defense  that  interest  upon  the  item  of  $6,000  was 
paid  by  Stewart  to  the  guardian  of  the  plaintiffs  for  the. 
years  1890  to  1894,  inclusive.  The  plaintiffs  base  their 
claim  and  right  of  action  solely  upon  the  judgment  of 
the  court  reopening  the  administrator's  final  account  and 
disallowing  the  credit  item  of  $6,000  and  ordering  said 
administrator  to  account  to  them  therefor,  and  upon  his 
default  in  complying  with  such  judgment  and  order.  The 
defendants  in  turn  offer  in  evidence  the  record  of  the  pro- 
bate proceedings  in  the  matter  of  said  estate  so  far  as 
they  show  the  final   accounting  made  in  the  year   189Q 
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and  the  approval  thereof.  The  surviving  aureties  upon 
the  bond  also  testify  to  their  reliance  upon  said  settlement 
aooounting  and  order  of  discharge,  during  all  the  period 
from  the  date  of  such  order  until  the  commencement  of 
these  actions.  The  trial  court  foimd  for  the  defendants, 
and  entered  judgment  in  their  favor  for  costs,  and  plain- 
tiffs appeal. 

The  material  facts  are  not  the  subject  of  any  serious 
dispute.  As  will  be  seen  by  reference  to  the  opinion  filed 
in  Tucker  v.  Stewart,  supra,  Stewart,  instead  of  paying 
said  sum  of  $6,000  to  the  guardian,  kept  and  converted  it 
to  his  own  use,  giving  his  personal  promissory  note  for 
the  amount  to  the  guardian,  who  gave  him  a  receipt  for 
it  as  for  a  payment  in  money.  This  we  held  to  be  a 
fraud  uipon  the  wards,  and  that  they  were  entitled  to  have 
the  approval  of  the  final  report  set  aside,  the  account  re- 
opened, and  the  administrator  held  liable  to  pay  over  the 
money  so  withheld  by  him.  Complying  with  this  decision 
the  trial  court,  as  we  have  seen,  did  reopen  the  account 
and  order  the  administrator  to  pay  over  or  make  settle- 
ment for  the  sum  thus  found  to  be  in  his  hands.  This 
he  did  not  do,  and  plaintiffs  seek  in  the  present  proceed- 
ings to  enforce  the  collection  of  the  debt  by  action  on  the 
bond  given  by  him  to  secure  the  faithful  performance  of 
his  trust.  It  follows  of  necessity  that  unless  the  plaintiffs 
have  in  some  manner  estopped  themselves  from  enforcing 
such  demands,  or  it  shall  appear  that  the  statute  of  limi- 
tations has  intervened,  or  that  said  judgment  reopening 
the  account  was  obtained  by  collusion  or  fraud,  they  have 
a  clear  and  unquestionable  right  to  recover,  because  the 
failure  to  make  payment  of  the  trust  funds  in  compliance 
with  the  order  of  the  court  was  a  palpable  breach  of  the 
duty,  for  the  performance  of  which  the  bond  was  given 
as  security. 

There  is  no  plea  that  the  judgment  was  fraudulently 
or  ooUusively  obtained,   and   the   court  can   not,    in   this 
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proceeding,    inquire    into   the   justice   of   the   claim    upon 

which  that  adjudication  was  founded.     Chase 

tors:  action      V.  Wright,  116  lowa,  555;  Irwin  v.  Backus, 

?u^d™^??'       25  Cal.  214   (85  Am.  Dec.  125);  State  v. 

conclusiveness.  ^  ' 

Holt,  27  Mo.  340  (72  Am.  Dec.  273). 
The  plea  of  estoppel  is  also  manifestly  without  merit. 
There  is  nothing  in  the  record  tending  to  show  that  plain- 
tiffs have  in  any  manner  deceived  or  misled  the  sureties 
t.  Same:  laches:     to  their  injury.     Beginning  promptly  when 
estoppel.  ^j^g  eldest  of  the  three  wards  arrived  at  ma- 

jority, and  while  the  others  were  still  minors,  they  set 
the  machinery  of  the  law  in  motion  to  obtain  redress  for 
the  wrong  they  claimed  to  have  suffered.  They  did  not 
err  in  their  choice  of  remedy,  for,  until  upon  some  direct  at- 
tack, the  judgment  approving  the  final  report  and  discharg- 
ing the  administrator  should  be  set  aside,  it  stood  as  a 
complete  adjudication  of  the  account,  and  no  action  would 
lie  against  the  administrator  or  the  sureties  upon  his  bond 
to  compel  a  restitution  of  the  sum  represented  by  the 
alleged  fraudulent  credit.  Their  only  adequate  relief  was 
to  be  found  in  equity,  and  its  aid  they  invoked.  Con- 
.sidering  the  stubborn  resistance  they  encountered,  and 
the  erroneous  adverse  rulings  for  the  correction  of  which 
they  were  compelled  to  appeal  to  this  court,  we  can  not  say 
they  are  chargeable  with  undue  delay  in  bringing  the  issue 
thus  raised  to  a  final  hearing.  Promptly,  also,  when  the 
appeal  was  decided  in  their  favor,  they  applied  for  and 
obtained  the  judgment  reopening  the  account  and  ordering 
the  administrator  to  satisfy  their  claim,  and  seven  months 
later,  such  order  not  being  obeyed,  they  instituted  the 
action  now  under  consideration.  If  good  faith  with  the 
sureties  required  anything  more  at  plaintiffs'  hands  than 
they  are  shown  to  have  done,  it  does  not  appear  in  the 
record  nor  is  it  suggested  in  argument.  It  may  be  and 
doubtless  is  true  that  the  sureties  confidently  relied  upon 
the  approval   of   the   final   report   and   the  discharge   of 
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the  administrator  as  an  effectual  release  of  their  lia- 
bility upon  the  bond;  but  this  confidence  evidently  had 
its  basis  in  their  interpretation  of  the  legal  effect  of  such 
judgment.  It  could  not  have  been  caused  by  the  conduct 
of  the  plaintiffs,  for  they  were  at  all  times  contending 
that  equity  would  set  aside  said  adjudication  and  enable 
them  to  prosecute  their  claim. 

These  actions  are  at  law,  and  no  delay  in  bringing  them, 
however  prolonged,  short  of  the  full  period  of  the  stat- 
ute of  limitations,   will  serve  as   a   defense 
thereto.     The   plea   of   laches   is   sometimes 
allowed  to  prevail  in  equity,   but   it  has  no  place   in   an 
ordinary  action  for  the  recovery  of  debt. 

We  oome,  then,  to  the  plea  of  the  statute  of  limita- 
tions which  affords  the  only  debatable  ground  in  support 
of  the  position  taken   by   the   appellees.      When    did   the 
4.  Action  ufom      plaintiffs^  right  of  actiou  accrue  ?    The  prop- 
BOHD^'umfta-      osition  for  the  appellees  is  stated  in  their 
**®°*'  brief  as  follows:    ^^hen   the   administrator 

parted  in  his  final  report,  as  a  payment^  the  $6,000 
represented  by  his  note,  he  thereby  claimed  a  credit,  and 
dended  further  liability  therefor,  and,  if  it  was  not  a 
proper  credit,  the  plaintiffs  at  once  were  entitled  to  begin 
a  suit  on  his  bond.  Wolf  v.  Wolf,  97  Iowa,  279,  285. 
And  no  rfailure  of  plaintiffs  to  demand  payment  would 
delay  the  running  of  the  statute.  Lower  v.  Miller,  66 
Iowa,  408;  Ackerman  v,  Hilpert,  108  Iowa,  247."  And 
such  we  may  assume  was  the  view  of  the  trial  court  If 
we  correctly  apprehend  the  meaning  of  the  language  here 
employed,  it  is  argued  that,  when  Stewart  filed  his  final 
report  claiming  this  wrongful  credit,  a  right  of  action  on 
the  bond  at  once  accrued  to  the  appellants,  and  nothing 
thereafter  occurring  served  to  interrupt  its  running  until 
the  bar  became  complete  one  year  after  the  youngest  ward 
became  of  age  in  1901.  But  a  little  reflection  will  make 
plain  the  fallacy  of  the  argument.     The   administrator's 
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final  report  and  its  approval  were  matters  of  which  the 
court  had  full  jurisdiction  in  the  probate  proceedings, 
and  neither  appellants  nor  any  other  beneficiary  of  the 
estate  could  properly  interrupt  or  interfere  with  those 
proceedings  by  instituting  an  action  upon  the  bond.  If 
every  heir  or  legatee  discovering  fraudulent  credits  in 
the  final  report  of  an  administrator  should  be  authorized 
to  bring  action  at  on<ie  upon  the  bond,  instead  of  object- 
ing to  the  report  and  contesting  its  allowance,  the  prac- 
tice would  develop  indescribable  confusion,  and  estates 
be  wasted  in  multiptieitT  of  Htigatmn.  Tfa^  it&ai  of  $6,000 
which  is  Ae  subject  of  controversy  was  already  befoc^  tbe 
court  for  its  consideration,  and  even  though  fraudulent  it 
gave  rise  to  no  right  of  action  on  the  bond  until  its  spuri- 
ous character  had  been  adjudicated,  and*  the  administrator 
had  failed  to  make  proper  accounting  for  the  money  it 
repreaented.  When  the  judgment  approving  the  report, 
including  this  item,  and  discharging  the  administrator 
was  entered,  it  constituted  a  complete  adjudication  thereof, 
and,  until  in  some  appropriate  proceeding  it  was  reversed, 
vacated,  or  set  aside,  no  action  at  law  could  be  maintained 
upon  the  bond,  for  to  such  an  action  the  judgment  would 
be  a  final  and  conclusive  answer  of  nonliability.  The 
validity  of  the  judgment  was  not  open  to  collateral  at- 
tack. When  no  appeal  has  been  taken  and  ordinary  appli- 
cation for  a  new  trial  is  not  available,  such  a  judgment 
can  be  opened  up  only  by  an  exercise  of  the  court's  equit- 
able jurisdiction.  Rogers  v.  Johnson,  125  Mo.  202  (28 
S.  W.  635) ;  Holden  v.  Lathrop,  65  Mich.  652  (32  N.  w! 
879) ;  State  v.  BurJcam,  23  Ind.  App.  271,  55  N.  E.  237; 
Cowins  V.  Tool,  36  Iowa,  82;  Peacocke  v.  Leffler,  74  Ind. 
327;  18  Cyc.  1192,  1196. 

A  right  of  action  did  accrue  to  plaintiffs  at  the  date 
of  the  judgment  approving  the  report,  but  it  was  not  a 
right  of  action  on  the  bond.  The  right  which  they  then 
acquired  was  to  an  action  in  equity  to  vacate  the  judg- 
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• 
ment  and  reopen  the  account  for  the  purpose  of  canceling 
the  credit    which   had    been    wrongfully    obtained.      The 
right  under  our  statute  continued  as  to  each  plaintiff  for 
the  remainder  of  his  or  her  minority  and  for  one  year 
thereafter.      Code,    section    3453.      They    did   begin    such 
action  within  the  period  thus  allowed  to  them^  and  ulti- 
mately  secured   an   adjudication    vacating   the   judgment, 
reopening  the  account,  and  disallowing  the  credit  item  of 
which  they  complained.     It  was  then  that  the   right  of 
action  here  sought  to  be  enforced  accrued.     (Counsel  for 
the  appellee  overlook  the  fact  that  there  may  be  successive 
and  distinct  breaches  of  the  bond  growing  out  of  the  same 
transaction,  and  while  the  statute  of  limitations  may  have 
run  as  to  the  earlier,  it  may  be  no  defense  to  the  later, 
breacL     It   may   be,   though   we  need   not   here   decide, 
that  the  transaction   between   Stewart,    the  edministrator, 
and  Tucker,  the  guardian,  was  a  breach  of  the  bond  for 
which  a  recovery  of  at  least  nominal  damages  could  have 
been  then  had,  even  though  upon  denuand  for  settlement 
the  money   had  been   promptly   produced.      So,    also,    we 
could   concede   oounaers   contention  that   the  presentation 
of  the  final  account  containing  the  claim  of  a  credit  for 
$6,000  which  had  never  in  fact  been  paid  was  a  breach 
of  the  bond  for  which  a  right  of  action  at  once  accrued. 
If  the  court  had   refused  to   allow  the  credit,    and   had 
entered  judgment  requiring  the  administrator  to  pay  over 
to  the  guardian  the  full  amount  in  money  or  its  equiva- 
lent, his  failure  to  comply  with  that  order  would   have 
l)een  a  new  breach  of  the  bond  for  which  an  action  would 
lie  at  any  time  within  ten  years  from  the  date  of  such 
judgment.     So,  also,  when  the  approval  of  his  report  in- 
cluding the  wrongful   credit  was   set  aside,   and  he  was 
ordered  to  account  to  the  appellants,  his  refusal  so  to  do 
^^  a  new  and  distinct  violation  of  his  trust,  for  which 
a  new  right  of  action  arose.     See  Thayer  v.  Keyes,  136 
Mass.  104.    The  cited  case  is  quite  in  point.     It  was  there 
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the  duty  of  an  administrator  to  inve&t  a  certain  fund, 
and  pay  over  the  interest  collected  thereon  to  a  testator's 
widow  for  life.  He  did  not  invest  the  money,  but  gave 
the  widow  his  own  note.  More  than  twenty  years  later 
and  after  the  death  of  the  widow,  the  legatees  interested 
in  the  remainder  brought  suit  on  the  administrator's  bond. 
In  overruling  the  plea  of  the  statute  of  limitations  the 
court  says  that,  while  the  original  failure  to  invest  the 
money  as  directed  may  have  been  a  breach  of  the  bond 
for  which  an  action  would  lie,  yet  it  afforded  no  suffi- 
cient answer  to  the  plaintiff's  demand,  and  that,  while 
they  "might  perhaps  have  maintained  «an  action  upon  the 
first  breach  of  the  bond,  they  may  also  maintain  an  action 
for  any  subsequent  breach.  A  waiver  of  the  first  breach 
or  any  number  of  breaches  will  not  prevent  them  from 
suing  on  a  subsequent  one.  It  is  well  settled  that  an 
executor's  bond  is  a  continuing  one,  commensurate  in  time 
with  his  duties,  and  each  violation  of  it  is  a  breach  and 
furnishes  a  cause  of  action."  See,  also.  Putter  v.  Cush- 
man,  170  Mass.  286   (49  N.  E.  631). 

The  inadmissibility  of  any  other  rule  can  be  easily 
illustrated.  If,  for  instance,  an  estate  has  been  for  nine 
years  in  the  process  of  administrating,  and  the  final  re- 
port reveals  a  sum  of  money  belonging  to  the  estate  which 
the  administrator  converted  to  his  own  use  in  the  first 
year  of  his  service  in  such  trust,  and  an  order  is  entered 
requiring  him  to  account  for  it,  sudi  order  imposes  upon 
him  a  duty  which  he  can  not  violate  without  breach  of 
his  bond,  if  then  two  years  later  the  order  not  being  obeyed 
action  is  brought  on  the  bond  and  the  administrator  and 
his  sureties  set  up  in  defense  the  statute  of  limitations  be- 
cause the  original  wrong  was  committed,  and  the  first  breach 
of  the  bond  was  consummated,  more  than  ten  years  before 
suit  was  brought,  no  court  would  be  likely  to  give  such  a 
plea  any  serious  consideration.  Obedience  to  the  order  of  the 
court  is  one  of  the  duties  pertaining  to  the  administrator's 
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trusty  and  the  breach  of  that  duty  is  of  itself  a  sufficient 
cause  of  action,  and  it  is  not  open  to  him  to  say  that  the 
original  default  on  which  that  order  was  based  occurred  at  a 
time  so  long  prior  theretx)  that  the  bar  of  the  statute  has 
intervened.  All  controversy  over  the  original  liability 
has  been  settled  <and  merged  in  the  order  or  judgment 
requiring  him  to  pay,  and  the  statute  of  limitations  starts 
anew  therefrom. 

Appellees  concede  in  argument  that,  until  vacated  and 
set  aside,  the  adjudication  of  April  11,  1890,  approving 
the  final  report,  was  a  complete  bar  to  the  maintenance 
of  an  action  on  the  bond,  but  they  say  this  can  not  pre- 
vent the  operation  of  the  statute  of  limitations  because 
(quoting  from  the  brief) :  "If  such  judgment  of  discharge 
was  in  fact  subject  to  attack,  the  administrator  and  sure- 
ties could  have  been  made  parties  to  a  proceeding  to  set 
the  same  aside,  as  was  done  in  Arnold  v.  Spates,  65  Iowa, 
571,  and  as  was  expressly  held  the  proper  procedure  in 
Witt  V.  Day,  112  Iowa,  110,  supra;  Payne  v.  Hook,  7 
Wall.  425  (19  L.  Ed.  260);  Bernhardt  v.  Oartrell,  33 
Ark.  727,  and  Clark  v.  Shelton,  16  Ark.  474,  and  these 
defendants  would  then  have  had  an  opportunity  to  defend 
against  such  an  attack.  They  would  have  bad  their  day 
in  court,  and  no  other  suit  or  action  would  have  been 
necessary."  But  the  conclusion  which  counsel  draw  from 
these  premises  is  clearly  untenable. 

It  may  be  admitted  that  appellants  could  properly 
have  made  the  sureties  parties  to  the  proceeding  to  vacate 
the  judgment^  but  certainly  they  were  not  necessary  par- 
ties. Had  they  been  made  parties  they  could  have  done 
no  more — generally  speaking — than  to  unite  with  the  ad- 
ministrator in  resisting  the  charge  of  fraud  on  which  the 
vacation  of  the  judgment  was  asked.  The  extent  of  their 
liability,  if  any,  on  the  bond  was  not,  and  ordinarily 
could  not  have  been,  put  in  issue.  The  essence  of  the 
relief  asked  was  the  setting  aside  of  the  adjudication  to 
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enable  the  appellants  to  be  heard  in  redistanoe  to  the 
credit  item  of  which  they  complained.  Such  vacation  was 
a  necessary  preliminary  to  their  right  of  action  at  law 
for  recovery  on  the  bond.  The  vacation  of  the  judgment 
would  not  of  itself  or  of  its  own  force  work  a  rejection 
or  cancellation  of  the  item  diallenged,  but  it  would  reopen 
the  subject  of  its  allowance  for  trial  upon  the  appellant's 
exceptions  thereto.  If  those  exceptions  should  be  sustained, 
and  the  money  represented  by  such  item  be  not  accounted 
for,  an  action  at  law  upon  the  bond  would  lie.  Assuming, 
for  the  purpose  of  this  case,  that  appellants  oould  prop- 
erly have  made  the  sureties  parties  to  the  proceeding  for 
vacation  of  the  judgment  and  could  properly  have  asked 
therein  for  recovery  on  the  bond,  we  are  clearly  of  the 
opinion  they  were  not  required  so  to  do,  and  that  if  the 
prayer  for  a  vacation  of  the  judgment  and  reopening  the 
account  were  granted,  and  llieir  objections  to  the  credit 
of  $6,000  sustained,  they  were  entitled  to  their  action 
at  law  for  the  collection  of  the  moneys  due  them  from 
the  administrator  and  his  sureties.  The  liability  of  the 
administrator  on  the  bond  given  by  him  for  the  faith- 
ful performance  of  his  trust  is  at  all  times  the  measure  of 
the  liability  of  his  sureties.  If  there  be  any  exception  to 
this  rule,  we  can  conceive  of  none  in  cases  like  this.  It 
would  be  little  less  than  absurd  to  hold  that  an  admin- 
istrator may  fraudulently  obtain  an  unjust  allowance  of 
credit  in  his  final  report,  and  then  have  the  statute  of 
limitations  run  in  his  favor  during  all  the  time  he  con- 
sumes in  resisting  an  action  to  reopen  the  account.  If 
such  be  the  law  it  indicates  a  serious  defect  in  our  system 
of  legal  justice.  None  of  the  authorities  cited  by  counsel 
support  such  a  conclusion,  and  if  the  administrator  can 
not  find  shelter  under  the  statute  of  limitations,  then  his 
sureties  can  not  avail  themselves  of  such  defense.  Their 
express  undertaking  was  that  said  administrator  should 
*'well  and  truly  perform  and  discharge  all  duties  imposed 
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upon  him  bj  laV  in  the  matter  of  ffuoih  administration. 
Among  the  duties  thus  imposed  upon  him  was  obedience  to 
the  order  and  judgment  of  the  court  entered  April  8, 
1904,  to  account  for  said  item  of  $6,000,  and,  for  his 
default  in  that  respect,  his  sureties  are  of  necessity  liable 
to  answer.  The  fact  that  this  right  of  action  did  not 
accrue  until  after  the  order  of  April  11,  1890,  is  imma- 
terial, for,  while  the  default  in  the  observance  of  the 
later  order  for  payment  of  the  money  did  not  occur  until 
April  8,  1904,  the  liability  to  such  order  had  its  origin 
in  the  fraud  which  vitiated  the  approval  of  the  final  re- 
port on  the  date  first  mentioned.  Upon  the  vacation  of  the 
judgment  approving  the  report  it  ceased  to  be  available 
to  the  administrator  or  to  his  sureties  as  a  defense  to  the 
appellants'  demand. 

Whether  the  fault  in  the  administrator's  final  report 

was  due  to  his  fraaid  or  mistake,  it  was  confessedly  his 

duty  to  rectify  it,  and,  so  long  as  that  duty  remains  legally 

enforceable  against  him,  it  remains  enforce- 

*■  BXBcuTOR's'      able  against  those  who  have  undertaken  to 

riNAL  report: 

no^*  'assure    his    performance    of    it      In    other 

words,  so  long  as  there  remains  any  duty 
which  he  as  administrator  is  legally  liable  to  perform, 
so  long  the  obligation  upon  the  bond  continues  to  remain 
upon  his  sureties.  Alexander  v.  Brywn,  110  XJ.  S.  414 
(4  Sup.  Ct  107,  28  L.  Ed.  195) ;  Deobold  v.  Opperman, 
111  N.  Y.  531  (19  N.  E.  94,  2  L.  E.  A.  644,  7  Am. 
St  Rep.  760);  Scofield  v.  Churchill  72  K  Y.  565; 
Boone  Co.  v.  Jones,  54  Iowa,  709;  Parsons  v.  Milford, 
67  Ind.  489. 

To  say  that  an-  order  of  discharge,  obtained  by  fraud 
of  the  administrator,  operates  to  relieve  the  sureties  from 
liability  on  the  bond,  although  that  order  has  been  vacated, 
would  be  to  hold  that  they  may  reap  advantage  from  the 
very  wrong  against  which  they  undertook  to  hold  the  ap- 
pellants harmless.     The  sureties   upon   sudi  bond  are  in 
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privity  with  their  principal,  and  the  fact  that  they  were 
not  served  with  formal  notice  of  the  proceedings  to  vacate 
the  order  approving  the  final  report  does  not  effect  any 
change  in  that  relation.  Neither  were  they  formally  made 
parties  to  the  final  accounting.  They  are  presumed  to 
have  knowledge  of  all  orders  of  court  regularly  and  prop- 
erly entered  in  the  matter  of  settling  the  estate  upon  whidi 
their  principal  administers.  Casoni  v.  Jerome,  58  N.  Y. 
315;  Salyer  v.  State,  5  Ind.  202;  State  v.  Beming,  74 
Mo.  87;  Perkins  v.  Scott,  9  Ohio  Oir.  Ct.  R  207;  Bag- 
gott  V.  Boulger,  2  Duer  (N.  Y.)  160;  Deobold  v.  Opperman, 
111  N.  Y.  531  (19  K.  E.  94,  2  L.  E.  A.  644,  7  Am.  St. 
Rep.  760);  McMahon  v.  Smith,  24  App.  Div.  25  (49 
N.  Y.  Supp.  93).  It  follows  that,  as  a  settlement  and 
discharge  of  the  principal  obtained  by  fraud  and  set  aside 
by  the  court  because  of  such  fraud  can  not  be  pleaded 
by  him  in  excuse  of  his  failure  to  pay  the  sum  with  which 
he  is  foimd  chargeable  on  a  reopening  of  the  account,  it 
is  equally  unavailable  to  his  sureties  whose  liability  on 
the  bond  is  coextensive  with  his  own. 

In  avoidance  of  this  conclusion   ^pellees  urge  that, 
while  the  rule  making  coextensive   the   liability  of  prin- 
cipal and  sureties  upon   a  bond  of  this  character  is  well 
established,  it  is  not  applicable  here,  because 
fraud:  liabiii-     from  the  date  of  the  order   approving  the 

ty  of  sureties.  *  .       .       i  i 

final  account  the  relation  of  prmcipal  and 
surety  between  the  administrator  and  his  bondsmen  ceased 
to  exist.  But  for  reasons  already  pointed  out,  this  objec- 
tion is  unsound.  One  of  the  things  which  this  bond  was 
given  to  secure  was  an  honest  and  correct  final  accounting, 
and  until  that  duty  was  performed  liability  on  the  bond 
continued.  The  presentation  and  ajyproval  of  an  account 
tainted  by  fraud  or  by  serious  mistake,  though  operating 
for  the  time  being  to  prevent  action  on  the  bond,  could 
not  operate  to  cancel  or  release  all  liability  thereon  so 
long  as   any  right  remained  to  set  laside  the  order  thus 
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wrongfully  obtained.  Pending  the  equitable  proceeding, 
there  was  at  most  a  suspension  of  their  liability  to  an 
action  at  law  on  the  bond,  but  there  was  no  release  of 
liability  until  the  administrator's   duty  was  performed. 

As  the  judgment  below  must  be  reversed  upon  the 
merits  of  the  controversy,  we  need  not  consider  other  ques- 
tions argued  by  counsel.  The  case  is  ordered  remanded 
for  further  proceedings  not  inconsistent  with  the  views 
herein  expressed. — Reversed. 


Michael  Galucha,  Appellee,  v.  Charles  Naso,  Appellant. 

Contracts  in  restraint  of  trade:  breach:  damages:  evidence. 
In  an  action  for  damages  for  breach  of  an  agreement  not  to  re- 
engage in  a  competitive  business,  it  is  proper  for  plaintiff  to  show 
a  reduction  in  the  amount  of  his  business  and  daily  sales  after 
defendant  re-entered  the  business,  as  bearing  on  the  question 
of  damages,  even  though  such  evidence  relates  to  a  time  subse- 
quent to  the  commencement  of  the  action. 

Appeal  from  Linn  District  Court. — Hon.  Milo  P.  Smith, 

Judge. 

Thubsday,  May  5,  1910. 

Action  to  recover  damages  for  breach  of  contract. 
Judgment  for  plaintiff,  and  defendant  appeals.  The  facts 
will  be  stated  in  the  opinion. — Affirmed. 

F.  L.  Anderson  and  /.  H.  Preston,  for  appellant. 

Redmond  &  Stewart  and  Frank  C.  Byers,  for  appellee. 

Weaver,  J. — Prior  to  September,  1907,  the  defendani 
had  for  some  time  been  engaged  in  the  retail  fruit,  confec- 
tionery, and  tobacco  business  in  the  city  of  Marion,  Iowa. 
Whether  he  was  at  all  times  the  real  proprietor  of  said 
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business  or  acted  as  the  partner  or  agent  of  one  Mercurio 
who  held  a  bill  of  sale  of  the  goods  is  not  entirely  dear, 
nor  do  we  deem  it  very  material  in  this  case.  About  the 
date  named  plaintiff  had  negotiations  with  both  defendant 
and  Mercurio  for  the  purchase  of  the  business,  and  a  price 
was  agreed  upon  and  paid.  Mercurio  transferred  the  title 
of  the  property  to  plaintiff,  who  took  possession,  and  has 
since  continued  therein.  Plaintiff  alleges  that  defendant 
as  a  part  of  the  same  deal  agreed  to  go  out  of  the  trade  at 
that  place,  and  not  open  up  again  in  competition  with  him, 
but  that  within  a  month  or  two  after  said  contract  was 
made  defendant  reopened  a  retail  business  in  the  same  line 
in  plaintiff's  immediate  vicinty,  to  the  injury  of  the  plain- 
tiff who  seeks  to  recover  damages.  The  defendant  denies 
the  alleged  agreement.  There  was  trial  to  a  jury  and  ver- 
dict returned  for  plaint^iff  for  the  sum  of  $375.  Motion 
for  new  trial  being  overruled,  judgment  was  entered  on 
the  verdict,  and  defendant  appeals. 

The  issue  whether  defendant  made  the  agreement  plead- 
ed by  the  plaintiff  was  one  of  fact,  and,  the  evidence 
being  conflicting,  the  finding  of  the  jury  thereon  will  not  be 
disturbed  by  the  court.  The  only  question  seriously  urged 
upon  our  attention  by  defendant  is  that  the  damages 
are  excessive,  and  that  the  court  erred  in  several  respects 
in  admitting  testimony  thereon,  and  in  submitting  the  issue 
to  the  jury.  It  is  first  said  that  plaintiff  was  errone- 
ously permitted  to  show  damages  which  occurred  after 
bringing  suit  Bud  before  trial.  It  appears  that  the  action 
was  brought  in  the  usual  manner,  and  being  reached  for 
trial,  and  no  one  appearing  for  the  plaintiff,  it  was  or^ 
dered  dismissed,  but  was  reinstated  by  the  court  on  the  fol- 
lowing day.  After  the  dismissal,  a  new  original  notice 
was  served  on  the  defendant  of  the  filing  of  another  peti- 
tion. That  petition  was  filed  in  the  same  case,  and  was 
evidently  treated  and  considered  by  the  court  as  an  amend- 
ment or  supplement  to  the  original   petition.     With  this 
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oonstmction  of  the  pleadings  there  was  no  prejudicial  ir- 
regularity of  error  with  respect  to  the  time  which  plaintiff 
was  allowed  to  cover  in  his  testimony. 

The  appellee's  criticism  of  the  rulings  and  instructions 
of  the  court  concerning  the  damages  and  the  measure  of 
plaintiff's  recovery  grows  out  of  an  apparent  misconcep- 
tion of  the  theory  to  which  the  court  held.  The  action  was 
not  brought  to  recover  for  mere  loss  of  profits,  nor  do  we 
understand  the  trial  court  to  have  adopted  that  theory. 
The  injury  of  which  plaintiff  complained  was  to  the 
value  of  his  business,  and  proof  of  reduction  in  the  amount 
done  and  in  the  daily  sales  after  defendant  re-entered  busi- 
ness was  admitted  as  bearing  on  that  proposition,  but  not 
as  in  itself  affording  a  measure  for  the  recovery  of  dam- 
ages. The  rule  given  by  the  trial  court  to  the  jury  was 
in  substance  the  one  approved  by  this  court  in  Moorehead 
V.  Hyde,  38  Iowa,  385.  As  bearing  upon  this  question,  we 
see  no  good  reason  why  proof  of  the  facts  concerning  the 
manner  in  which  the  business  was  affected  by  the  wrong- 
ful competition  even  after  suit  was  brought  was  not  admis- 
sible. Losses  in  such  case  are  not  ordinarily  susceptible 
of  any  mathematically  exact  measurement.  The  most  that 
can  be  done  is  to  adduce  the  pertinent  facts  and  submit 
them  to  the  jury  to  estimate  and  determine  the  sum  which 
will  afford  the  injured  party  reAsonable  compensation.  It 
appears  to  have  been  fairly  done  in  this  case,  the  damages 
allowed  do  not  seem  to  be  excessive,  and  no  good  cause 
is  shown  why  this  controversy  should  be  further  prolonged. 
.  The  judgment  of  the  district  court  is  affirmed. 
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In-  re  Estate  op  Theodore  Munier,  •  Deceased,  Louisa 
MuNiER,  Lucy  Munieb  and  George  Munier  v.  Eu- 
gene C.  Michel,  Josephine  L.  Metcalf  and  Eliza 
M.  Levasseur,  Appellants. 

Wills:    contest:  mental  incapacity:  instruction.    Where  the  con- 

1  testant  of  a  will  relied  to  a  large  extent  upon  evidence  of  the  al- 
leged paralysis  of  the  testator  as  tending  to  render  him  incapable 
of  making  a  will,  and  there  was  also  other  evidence  of  mental 
weakness  upon  which  the  contestants  relied,  it  was  error  for  the 
court  to  instruct  that  unless  the  jury  found  the  contestant  to 
have  been  affected  by  the  stroke  of  paralysis  the  will  must  be 

•-       sustained. 

Evidence:    hypothetical  questions:    instruction.     While  all  the 

2  facts  stated  in  a  hypothetical  question  must  have  support  in  the 
evidence,  still  it  is  not  necessary  that  the  question  cover  the 
whole  case;  and  an  instruction  that  the  jury  might  disregard 
the  testimony  of  experts  to  whom  the  question  was  propounded, 
unless  it  found  that  all  the  facts  were  covered  by  Uie  question 
was  erroneous. 

Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smith, 

Judge. 

Thursday,  May  5,  1910. 

The  defendants  contested  the  probate  of  the  will  of 
Theodore  Munier.  There  was  a  verdict  and  judgment 
for  the  proponents,  and  the  defendants  appeal. — Reversed. 

C.  E.  Wheeler,  J.  H.  Preston,  F.  L.  Anderson,  and 
W.  F.  Fitzgerald,  for  appellants. 

Voris  &  Haas  and  Jamison  &  Smyth,  for  appellees. 

Sherwin,  J. — Theodore  Munier  died  in  August,  1908, 
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at  the  age  of  eighty-one.  He  left  surviving  him  a  widow, 
his  third  wife,  and  five  children,  two  of  whom  were  bom 
to  his  first  wife,  and  one  who  was  bom  to  the  second 
wife,  and  two  children  of  his  third  wife.  He  left 
an  estate  of  the  value  of  about  $90,000,  and  a  will  de- 
vising to  each  of  his  three  older  children  $500,  to  his 
wife  the  use  of  the  rest  of  his  estate  during  her  life,  in 
lieu  of  her  distributive  share,  and  to  the  two  youngest 
children  the  remainder  of  the  estate  after  his  wife's  use 
thereof,  in  equal  shares.  The  widow  and  her  two  children 
offered  the  will  for  probate,  and  the  three  children  by 
the  former  marriages  contested  the  probate  thereof  on  the 
ground  of  mental  incapacity  and  undue  influence.  After 
the  evidence  had  been  received,  the  court  took  the  question 
of  undue  influence  from  the  jury  and  submitted  to  it 
only  the  question  of  mental  incapacity  when  the  will  waa 
made  in  October,  1904. 

There  was  evidence  tending  to  diow  that  during  his 
entire  adult  life  the  deceased  had  been  an  habitual  user 
of   intoxicating  liquors   at  his  home,    and   that  such   use 
Wills-  con-      wo^W  havc  a  tendency  to  weaken  his  men- 
SSpaSty?*'      ^^^  strength.     There  was  also  evidence  tend- 
mstruction.        ^^^  ^^  show  that  the  deceased  was  mentally 
unsound  from  the  year  1902  until  his  death  in  1908,  and 
liiat  in   1902  he  had  a  stroke  of  paralysis,   from  which 
he   never   fully   recovered.      While   the   contestants    relied 
to  a  great  extent  on  the  alleged  paralysis  of  1902,  it  was 
not  the  sole  ground   upon  which  they  based  their  claim 
of  incapacity  when  the  will  was  made.     It  was  therefore 
error  to  instruct  that>  unless  it  was  found  that  the  de- 
ceased had  a  stroke  of  paralysis  in  1902,  the  will  must 
be  smstained. 

The  contestants  used  several  physicians,  who  testified 
in  answer  to  a  hypothetical  question  that  the  deceased 
was  of  unsound  mind  when  he  executed  the  will.  The 
hypothetical  question  was  long,  and  omitted  some  parts  of 
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the  evidence  which,  might  have  been  of  benefit  to  pro- 
2.  EviDiMci:  ponents  if  included  therein.     The  trial  court 

SSSdowf L  instructed  that,  if  the  facts  were  all  substan- 
struction.  tiallj  Stated  in  the  hypothetical  questions  put 

to  the  medical  experts,  the  jury  might  consider  such  tes- 
timony, and  said:  "But  in  any  case  where  a  hypothetical 
question  is  not  a  correct  staitement  of  the  facts  then^  in 
such  a  case  you  are  warranted  in  wholly  disregarding  the 
answer."  It  is  not  necessary  to  state  all  of  the  facts  in 
a  hypothetical  question.  The  facts  stated  must  appear 
and  have  support  in  the  evidence,  but  the  party  propound- 
ing the  hypothetical  question  is  not  required  to  cover  the 
whole  case.  Bever  v.  Spangler,  93  Iowa,  676;  Allison  v. 
Parkinson,  108  Iowa, '  154.  It  is  manifest  that  the  jury 
would:  understand  from  the  entire  language  of  the  in- 
struction that  it  might  diwegard  the  testimony  of  the 
contestants'  medical  experts,  unless  it  was  found  that  all 
of  the  facts  were  covered  by  the  hypothetical  questions, 
and  this  was  in  our  judgment  very  prejudicial  to  the 
contestants. 

The  alleged  inconsistency  between  instructions  four 
.and  six  and  seven  is  sufficiently  covered  by  what  we  have 
said  about  the  sixth  instruction. 

Criticism  of  other  instructions  need  not  be  further 
noticed. 

It  i«  urged  that  many  errors  were  committed  in  rul- 
ing on  the  receipt  of  testimony.  Some  of  the  testimony 
offer^d  by  the  contestants  in  their  main  case  which  was 
excluded  would  undoubtedly  have  been  competent  in  re- 
buttal, but  there  was  nothing  in  the  record  at  the  time 
of  the  rulings  which  so  indicated,  and,  in  the  main,  we 
think  tiie  rulings  correct.  At  any  rate,  the  doubtful  rul- 
ings are  not  likely  to  again  occair. 

The  appellees  seriously  contend  that  there  should  be 
no  reversal,  whatever  errors  may  appear,  for  the  reason 
that  there  is  no  substantial  evidence  of  mental  incapacity 
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or  of  undue  influence.  We  can  not  agree  with  the  con- 
tention, however,  and  the  judgment  must  be  reversed  for 
the  errors  pointed  out — Reversed. 


Obacie  Dubois,  by  her  next  friend,  C.  L.  Dubois,  her 
father.  Appellee,  v.  H.  J.  Luthmebs,  A.  J.  Luth- 
MEBS,  bt  al..  Appellants. 

Negligence:  sale  of  gasoune  :  Evn>ENCE:  inconsistent  statements. 
I  In  this  action  for  personal  injury  to  a  child,  the  result  of  an 
explosion  of  gasoline  claimed  to  have  been  negligently  sold  and 
delivered  to  plaintiff  as  kerosene  in  a  can  not  intended  for  gaso- 
line, plaintiff's  father  had  testified  to  having  a  can  about  his  place 
and  that  immediately  after  the  accident  he  sent  it  back  to  the  de- 
fendants, that  he  had  himself  previously  purchased  gasoline  which 
was  put  in  the  can  and  that  the  can  was  painted  red.  There  was 
also  evidence  tending  to  show  that  the  can  was  not  sent  back  but 
was  in  possession  of  the  family  the  day  following  the  accident 
and  that  it  had  lettering  on  it  as  required  by  the  statute.  Held, 
that  evidence  of  a  conversation  between  the  father  and  defend- 
ants shortly  after  the  accident,  to  the  effect  that  he  did  not  blame 
defendants,  as  he  had  a  gasoline  can,  was  admissible.  Held  also 
that  it  was  competent  to  show  that  on  the  day  following  the 
accident  members  of  the  family  were  seen  in  possession  of  a 
gasoline  can  properly  painted  and  lettered;  and  that  the  declara- 
tions of  those  in  possession  of  the  can  as  to  what  they  where  going 
to  do  with  it  were  admissible,  as  verbal  acts  explanatory  of  their 
possession. 

Same:  evidence:  Res  gestae.  To  be  admissible  as  part  of  the  res 
3  gestae  it  is  not  necessary  that  the  statements  be  made  by  a  party 
to  the  action;  nor  is  time  of  controlling  importance  under  all 
circumstances.  Thus  in  an  action  for  injury  to  a  child  due  to 
an  explosion  of  gasoline,  statements  of  the  mother  made  a  few 
minutes  after  the  accident  as  to  how  it  occurred  were  admissible 
as  part  of  the  res  gestae. 

Negligence:    DEPiNrriON.     An  instruction  that  negligence  consists  in 

3    doing  something  which  a  person  of  ordinary  prudence  and  care 

would  not  have  done  or  would  not  have  omitted  to  do  under  the 

same  or  similar  circumstances,  while  not  as  clear  a  statement 

as  might  be  made,  is  not  on  that  account  reversible  errror. 
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Appeal  from  Oelwein  Superior  Court. — Hon.  D.  M. 
Porter,  Judge. 

Thursday,  May  5,   1910. 

Action  at  law  to  recover  damages  for  personal  in- 
juries received  by  plaintiff  due  to  an  explosion  of  gasoline, 
which  gasoline  it  is  charged  was  delivered  and  put  in  a 
can  not  marked  as  required  by  law;  and  negligently  de- 
livered to  plaintiff  without  informing  her  of  the  fact  that 
it  was  gasoline.  Defendants'  answer  was  in  effect  a 
general  denial.  The  case  was  tried  to  a  jury,  resulting 
in  a  verdict  and  judgment  for  plaintiff  in  the  sum  of 
$2,500.     Defendants  appeal. — Reversed. 

Jay  Cook  and  TT.  B.  Ingersoll,  for  appellants. 

No  appearance  for  appellee. 

Deemer,  C.  J. — Plaintiff  claims  that  her  mother  sent 
her  and  her  brother  Guy,  a  boy  of  six  years  of  age,  to 
defendants'  store  to  buy  ten  cents  worth  of  kerosene; 
that  they  took  with  them  a  dark  red  two-gallon  can  which 
did  not  have  the  word  gasoline  printed  on  it;  that  the 
children  went  to  the  defendants'  store,  called  for  the  kero- 
sene, and  that  defendants,  instead  of  putting  kerosene 
into  the  can,  put  in  gasoline  and  delivered  it  to  the  chil- 
dren, who  took  it  home  with  them  in  the  can  whidi  they 
took  to  the  store.  After  they  had  brought  the  can  home, 
plaintiff,  by  the  direction  or  consent  of  her  mother,  under- 
took to  start  or  replenish  the  fire  in  a  cook  stove  prepara- 
tory to  the  preparation  of  a  meal,  and  in  so  doing  she 
turned  some  of  the  contents  of  the  can  into  a  cup  and 
put  it  on  the  fire,  resulting  in  an  explosion  which  caused 
the  injuries  complained  of.  There  is  much  dispute  in 
the   testimony   regarding   the   character   of   the   can    into 
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which  defendants  put  the  gasoline,  and  also  as  to  what 
plaintiff  and  her  brother  ordered  when- they  went  to  de- 
fendants' store,  so  that  the  trial  court  was  justified  in 
submitting  these  matters  to  the  jury  by  proper  instruc- 
tions. The  manner  in  which  the  case  was  submitted  is 
shown  by  the  following  instruction  given  to  the  jury  as 
a  part  of  the  court's  charge:  "Par.  7.  The  burden  is  on 
the  plaintiff  to  prove  by  a  preponderance  of  the  evidence: 
(a)  That  the  defendant  A.  J.  Luthmers  as  agent  for  H. 
J.  Luthmers,  was  negligent  and  did  not  use  ordinary 
care  in  the  manner  charged  in  the  petition  either  (1) 
in  delivering  to  the  boy  Guy  Dubois,  or  to  him  and 
plaintiff,  gasoline  when  he  asked  for  kerosene,  and  not 
informing  him  thereof;  or  (2)  that  defendant  did  de- 
liver to  the  boy  Guy  Dubois  or  to  him  and  plaintiff, 
gasoline  in  a  can  not  properly  painted  or  labeled  as  the 
law  provided,  (b)  That  she  was  injured  by  reason  of 
such  negligence  and  want  of  care  on  the  part  of  defend- 
ants and  while  using  some  of  the  substance  in  starting 
a  fire  while  using  ordinary  care,  (c)  That  she  in  no 
way  by  her  negligence  contributed  to  produce  the  injury 
complained  of."  By  section  2510j,  Code  Supp.  1907, 
it  is  provided:  "Every  person  dealing  at  retail  in 
gasoline  in  this  state  shall  after  the  first  day  of  January, 
1907,  deliver  the  same  to  the  purchaser  in  quantities 
of  more  than  one  quart,  and  less  than  six  gallons,  only 
in  such  barrels,  casks,  packages,  cans  or  measures,  painted 
Vermillion  red  and  having  the  word  gasoline  plainly  sten- 
ciled or  marked  thereon.  No  such  dealer  shall  deliver 
kerosene  in  a  barrel,  cask,  package  or  can  painted  or 
marked  as  above."  There  was  testimony  strongly  tending 
to  show  that  the  can  in  which  the  gasoline  was  delivered 
was  painted  a  vermillion  red,  and  that  it  had  lettering 
thereon;  but  the  significant  thing  about  the  matter  is  that 
plaintiff  took  the  can  whatever  it  may  have  been  from 
her  parents  who  owned  it,  and  presented  it  to  the  defend- 
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ants  as  a  proper  receptacle  for  the  gasoline  or  kerosene, 
no  matter  which  it  may  have  been  that  plaintiff  ordered. 
Moreover,  the  can  as  presented  to  the  defendants  had  some 
oil  in  it  when  presented  to  the  defendants.  The  fact  that 
defendants  may  have  violated  the  law  in  putting  gasoline 
into  a  kerosene  can  is  not  material  to  an  inquiry  in  this 
ease.  Even  though  this  may  have  been  a  violation  of 
law,  it  was  in  no  sense  the  proximate  cause  of  plaintiff's 
injuries.  Had  it  been  kerosene,  doubtless  plaintiff  would 
not  have  been  injured,  although  this  is  entirely  a  matter 
of  conjecture. 

I.     The  chief  matters  relied  upon  for  a  reversal  are 

alleged  errors  in  the  admission  and  rejection  of  testimony 

and  erroneous  instructions  claimed  to  have  been,  given  by 

the  trial  court     As  to  rulings  on  evidence, 

sale  of  gaso-     WO  find  the  foUowinffi   Plaintiff's  father  and 

line:  evidence:  i.  .        i  .  i.  i    .      . «.  i 

inconsistent       noxt  friend  was  a  witness  for  plaintiff,  and 

statements.  ^     *  ' 

the  record  shows  the  following  with  refer- 
ence thereto:  "I  am  the  father  of  plaintiff  in  this  case, 
and  brought  this  action  for  her  as  her  next  friend.  I 
have  had  charge  of  this  litigation  at  all  times.  Q.  State 
whether  or  not  you  was  in  Luthmer's  Cash  Grocery  Store 
a  few  days  after  this  accident  occurred.  A.  I  was.  Q.  Do 
you  remember  a  conversation  that  you  had  with  A.  J. 
Luthmer  at  that  time  ?  A.  Yes,  sir.  Q.  Do  you  remem- 
ber of  stating  in  that  conversation  to  Mr.  Luthmer  in  the 
presence  of  Ed.  Luthmer  that  you  did  not  blame  them 
in  particular,  as  you  had  a  gasoline  can,  or  words  to  that 
effect?  (Objected  to  by  plaintiff's  coimsel  as  immaterial, 
irrelevant,  incompetent,  not  in  any  way  tending  to  con- 
tradict anything  the  witness  has  testified  to  on  the  direct 
hearsay.  Objection  sustained.  Defendant  excepts.)"  Wit- 
ness Ed.  Luthmer  was  then  called  by  defendant,  and  the 
record  shows  the  following:  "Q.  You  may  state  whether 
or  not  a  day  or  two  after  the  accident  complained  of  in 
this  case  you  overheard  a  conversation  between  Mr.   Du 


Digitized  by 


Google 


May     1910]         Dubois    v.    Luthmeks.  819 

Bois  and  your  nephew,  A.  J.  Ludimer?  A.  YeB,  sir. 
Q.  In  whicb  Mr.  Du  Boia  made  the  statemen>t  that  he 
did  not  blame  any  one  in  the  store  as  he  had  a  gasoline 
can?  A,  Yes,  Sir.  (Objected  to  by  plaintifPs  ^counsel 
as  immaterial,  irrelevant,  incompetent,  hearsay,  and  no 
proper  foundation  has  been  laid  for  its  introduction.  Ob- 
jection sustained.     Defendant  excepts.)" 

The  witness  had  already  testified  as  to  his  having  a 
can  about  his  place,  atid  that  immediately  after  the  acci- 
dent he  sent  it'  back  to  defendants,  and  that  he  had  once 
himself  purdiased  gasoline  which  was  put  into  the  said 
can.  He  further  said  that  the  can  was  painted  red.  More- 
over, there  was  testimony  tending  very  strongly  to  show 
that  this  can  was  not  sent  back  to  defendants  as  claimed, 
but  that  it  was  in  possession  of  plaintiff's  family  the 
next  day  after  the  accident,  and  that  it  had  lettering  upon 
it  In  view  of  liiis  record,  we  think  the  trial  court  was  in 
error  in  the  rulings  above  set  out  The  testimony  was 
certainly  impeaching  in  character,  and  should  have  been 
received. 

.  Again,  certain  of  plaintiff's  children  were  seen  in 
possession  of  a  gasoline  can  the  morning  after  the  acci- 
dent, and  a  witness  was  asked  as  to  their  <leclarations 
while  in  possession  of  the  can  as  to  what  they  were  going 
to  do  with  it.  The  testimony  tended  to  show  that  this 
can  was  properly  painted  and  labeled.  As  it  was  competent 
to  show  their  possession  of  this  can,  their  declarations  as 
to  what  they  were  going  to  do  with  it  was  admissible  as 
verbal  acts  explanatory  of  their  possession.  This  is  fun- 
damental law. 

IL     Within  ten  minutes  after  the  explosion  and  acci- 
dent, a  Mrs.  Hodge  appeared  upon  the  scene,  and  defend- 
ant offered  to  show  what  Mrs.  Du  Bois,  the 
dence:  res        mOthcr  of  the  plaintiff,  stated  as  to  how  the 
accident  occurred.     This  was,   as  we  think, 
part  of  the  res  gestae,  and  should  have  been  received.     It 
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is  not  necessary  to  the  admissibility  of  such  testimony  that 
the  declaration  be  made  by  a  party  to  the  action.  Other 
things  being  shown  declarations  of  a  third  party  are 
competent.  11  Ency.  of  Evidence,  337,  and  cases  cited. 
The  time  element,  while  important,  is  not  controlling  un- 
der all  circumstances.  We  think  the  testimony  should 
have  been  admitted. 

III.  Some  of  the  instructions  are  complained  of.  One, 
the  fourth,  reading  as  follows :  "Par.  4.  Negligence  consists 
in  doing  something  which  a  person  of  ordinary  prudence 

3.  Negligence:         ^^^    ^^^^  WOuld    nOt  have   doUC   Or  WOuld   UOt 

definition.  j^^^^  omitted  to  do  under  the  same  or  simi- 
lar circumstances" — is  not  as  clear  as  it  might  have  been, 
but  we  would  not  reverse  for  this  error  alone.  Other 
instructions  are  not  erroneous.  They  need  not  be  set 
out,  as  they  relate  to  elementary  principles  of  law. 

For  the  errors  pointed  out,  the  judgment  must  be, 
and  it  is,  reversed. 


Feed   S.    Coebick,    Appellant,    v.    Jonas    Dunham    and 
Geetbude  Dunham,  Appellees. 

Husband  and  wife:  alienation  of  affection:  malice:  evidence. 
A  presumption  of  malice  sufficient  to  support  an  action  for  alien- 
ation of  affection  does  not  arise  from  a  mere  showing,  as  in  this 
case,  that  defendants  were  sorrowful  and  indignant  and  mani- 
fested ill  will  towards  plaintiff  when  they  learned  of  the  fact  that 
he  had  secretly  married  their  daughter. 

Appeal  from  Tama  District  Court. — Hon.   C.   B.   Bead- 
SHAW,   Judge. 

Thuesday,  May  5,   1910. 

This  is  an  action  for  damages  for  alienation  of  affec- 
tion of  plaintiff's  wife.  There  was  a  directed  verdict  for 
the  defendants,  and  plaintiff  appeals. — Affirmed. 
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C.  E.  Walters,  for  appelknt 

C.  H.  Van-  Law,  for  ^appellees. 

Evans,  J. — The  defendants  are  the  father  and  mother 
of  the  plaintiflPs  wife.  Since  1905  the  plaintiff  had  been 
the  hired  man  of  the  defendants.  He  was  forty-seven 
years  of  age.  In  December,  1907,  he  secretly  married 
the  young  daughter  of  the  defendants;  the  ceremony  being 
performed  in  another  county  and  without  the  knowledge 
of  the  parents.  Some  weeks  after  the  marriage,  the  plain- 
tiff left  the  home  of  the  defendants  and  left  his  wife 
there,  and,  while  absent  therefrom,  wrote  a  letter  to  the 
defendants,  advising  them  of  the  fact  of  his  marriage  to 
their  daughter.  A  few  days  later  he  returned  to  the 
nearby  town  and  hired  a  livery  man  to  take  him  to  the 
defendants'  home,  where  he  arrived  in  the  evening.  His 
story  is  that,  "when  we  got  to  the  house,  we  drove  in 
the  driveway  by  the  house  and  I  hollered,  ^Hello.' ''  This 
call  brought  Mrs.  Dunham  to  the  door,  and  she  greeted 
the  plaintiff  in  terms  which  were  the  converse  of  affection- 
ate, -and  ordered  him  to  leave  the  place,  which  he  did. 
His  claim  now  is  that  he  has  lost  the  affection  of  his 
wife  through  the  machinations  and  the  malice  of  her 
parents^  and  he  asks  $10,000  as  damages  therefor.  At 
the  close  of  the  testimony  in  his  behalf,  the  trial  court 
directed  a  verdict  against  him.  His  claim  is  that  he  had 
sufficient  evidence  to  go  to  the  jury,  and  that  is  the  con- 
trolling question  for  our  consideration. 

The  plaintiff  called  his  wife  as  a  witness  in  his  be- 
half. Her  undisputed  testimony  is  sufficient  to  sustain 
the  action  of  the  court.  It  is  the  contention  of  plaintiff 
that  his  testimony  showed  harsh  conduct  and  ill  will  to- 
wards him  on  the  part  of  the  defendants,  and  that  such 
conduct  was  sufficient  show  of  malice,  and  that  the  jury 
would  have  been  warranted   in  finding  from  the  circum- 

VoL.  147  I  A.— 21. 
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stances  shown  that  defendants  had  been  guilty  of  alienat- 
ing the  affections  of  his  wife.  The  mere  fact  that  the 
defendants  manifested  ill  will  toward  the  plaintiff  would 
not.  justify  sufficient  inference  by  the  jury  to  make  a  case 
for  the  plaintiff.  The  plaintiff  was  a  man  without  means 
and  without  a  home.  According  to  his  wife's  story,  he 
had  lied  to  her  and  had  abused  her,  and  had  told  her 
he  was  going  to  leave  her  when  he  went  away,  and  that 
she  would  be  a  "grass  widow."  That  the  parents  should 
be  sorrdwful  and  indignant  when  they  learned  the  facts 
through  plaintiffs'  letter  and  from  their  daughter  raised 
no  presumption  of  malice  against  them.  They  drank  a 
bitter  eup,  and  they  were  not  bound  to  affect  that  it  was 
otherwise.  They  properly  extended  to  their  daughter  the 
protection  of  the  parental  home,  and  no  evil  presumption 
was  raised  against  them  by  reason  of  such  asylum.  The 
law  does  not  disregard  or  make  light  of  parental  affection, 
and  its  first  presumption  is  that  such  affection  will  seek 
the  best  interests  of  the  child,  whether  married  or  i!n- 
married.  Were  it  otherwise,  cruel  husbands  of  young 
wives  might  too  easily  reap  pecuniary'  profit  out  of  their 
harsh  conduct  when  resented  by  parental  affection.  .The 
marriage  relation  is  not  to  be  too  easily  converted  into  a 
money  asset  lest  such  prospective  asset  become  a  lure, 
and  conjugal  affection  be  too  willingly  lost  at  a  profit 
There  is  a  way  to  win  and  hold  the  affection  of  a  wife 
by  affectionate  conduct,  and  parental  love  or  interference 
has  not  usually  been  a  very  successful  obstacle  to  such 
method.  The  law  does  not  aim  to  dispense  with  such 
winning  and  affectionate  way  on  the  part  of  the  husband, 
nor  does  it  guarantee  to  him  wifely  affection  in  the  ab- 
sence of  it.  Nor  does  it  offer  him  any  insurance  for  the 
loss  of  such  affection  by  unworthy  conduct  on  his  own 
part. 

For  authorities  on  the  question  of  presumption  and 
tender  regard  of  the  law  for  parental  affection,  see  White 
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17.  Ross,  47  Mich.  172  (10  N.  W.  188) ;  Brown  v.  Btown, 
124  K  C.  19  (32  S.  E.  320,  70  Am.  St.  Rep.  574); 
Huicheson  v.  Peck,  5  Johns.  (N.  Y.)  196;  Beed  v.  Reed, 
6  Ind.  App.  317  (33  N.  E.  638,  51  Am.  St.  Eep.  310). 
We  have  read  the  evidence  in  this  case  with  care,  and 
find  it  clearly  insufficient  to  have  warranted  a  verdict  for 
the  plaintiff.  The  trial  court  properly  directed  a  verdict 
for  the  defendants,  and  its  order  is  affirmed. 


In  be  Estate  op  Geoboe  Phelps,  Deceased.  Petition  of 
Lillian  Phelps  Merbill  for  Payment  of  Legacies. 

Lillian  Phelps  Mebbill,  Appellant,  v.  Fbedebick  S. 
Phelps  and  Thomas  F.  Phelps,  Kesiduary  Legatees, 
and  William  A.  Sanfobd,  William  S.  Cabpenteb 
and  Thomas  F.  Phelps,  Executors. 

Wills:  construction:  death  op  legatee :  disposition  op  devise.  The 
heirs  of  a  devisee  d)ring  before  the  testator  will,  under  the  statute, 
inherit  the  property  so  devised,  unless  a  contrary  intent  is  mani- 
fest from  the  terms  of  the  will;  but  where  by  the  terms  of  the 
entire  will,  as  in  this  case,  the  manifest  intent  of  the  testator  is 
to  dispose  of  his  estate  without  the  aid  of  the  statute  and  con- 
trary thereto,  the  heirs  of  a  legatee  dying  before  the  testator  can 
not  invoke  this  statute  in  their  behalf. 

Appeal  from  Winneshiek  District  Court. — Hon.  A.  N. 
HoBsoN,  Judge. 

Tuesday,  May  10,  1910. 

The  opinion  states  the  case.     Judgment  affirmed. 

Lacy,  Brown  &  Lacy,  for  appellant. 

Hamlin  &  Boy  den  and  Albert  M.  Kales,  for  appellees. 
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Sheewin,  J.— On  the  20di  day  of  July,  1906,  George 
Phelps  executed  hia  last  will  and  testament  at  St.  Paul, 
Minn.  He  died  on  the  7th  day  of  November,  1907,  and 
his  said  will  was  duly  probated  in  Winneshiek  County, 
Iowa.  One  of  the  bequests  under  the  sixth  item  of  his 
will  was  of  $25,000  to  his  brother,  Thomas  Phelps,  of 
Chicago,  111.  Thomas  Phelps  died  on  the  25th  day  of 
December,  1906,  leaving  surviving  him  two  daughters, 
Lillian  Phelps  Merrill,  the  appellant  herein,  and  Viola 
Phelps  Carpenter,  his  only  heirs  at  law.  The  appellant 
brought  this  action  to  compel  the  executors  to  pay  to  her 
one-half  of  the  bequest  of  $25,000  to  her  father.  The 
trial  court  held  that  it  went  into  the  residue  of  the  es- 
tate, and  was  bequeathed  by  the  residuary  clause  of  the 
will.  The  correctness  of  the  ruling  presents  the  only 
question  for  our  determination. 

The  deceased,  George  Phelps,  left  a  large  estate, 
and  his  will  contained  many  substantial  bequests  to  rela- 
tives. To  the  appellant  he  gave  $10,000,  and  to  her  hus- 
band he  gave  $5,000.  He  gave  to  the  appellant's  sister, 
Viola  Phelps  Carpenter,  $20,000,  and  to  her  husband  he 
gave  $5,000.  The  specific  bequest  to  these  two  nieces 
.and  their  husbands  amounted  in  the  aggregate  to  $40,000. 
The  bequest  to  the  appellant  and  her  sister  and  to  their 
husbands  contained,  the  farther  provision  that,  in  the 
event  said  <levisee8  did  not  survive  the  testator,  the  sum 
bequeathed  to  each  should  go  to  the  heirs  of  the  original 
devisee.  In  a  bequest  to  another  niece,  and  in  bequests 
to  relatives  of  his  first  wife,  it  was  provided  that,  in  case 
they  did  not  survive  him,  the  bequests  made  to  them  were 
to  go  to  their  children.  Bequests  made  to  other  nephews, 
nieces,  and  other  relatives  contained  no  such  provision, 
but  the  will  contained  a  residuary  clause,  which  is  as 
follows: 

•  Item  Ninth.    I  give,  devise  and  l>equeath  all  the  rest, 
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residue  and  remainder  of  my  estate,  real,  personal  and 
mixed,  wheresoever  situated,  together  with  any  of  my  es- 
tate that  may  fail,  for  any  reason  to  pass  under  the  fore- 
going terms  and  conditions  of  this  my  will,  and  together 
with  all  funds  placed  in  trust  upon  the  expiration  of  said 
trusts,  to  the  following  named  persons  and  in  the  follow- 
ing shares: 

To  Viola  Phelps  Carpenter  one-half  (i/^)  thereof,  to 
Lillian  Phelps  Merrill  one-fourth  (^4)  thereof,  to  Thomas 
F.  Phelps,  son  of  my  brother  William  Phelps,  one-eighth 
iVs)  thereof,  and  to  Frederick  S.  Phelps,  son  of  my 
brother  Nathan  Phelps,  one-eighth  (%)  thereof.  Should 
any  of  said  residuary  legatees  or  devisees  above  named 
die  before  my  death  leaving  no  heirs  of  his  or  her  body, 
then  I  give,  devise  and  bequeath  the  share,  to  which  such 
residuary  legatee  or  devisee  would  be  entitled,  if  living, 
to  the  survivor  or  survivors  of  said  residuary  legatee  and 
devisee  and  in  the  proportions  above  named,  or  all  thereof 
as  the  case  may  be.  Should  any  of  my  residuary  legatees 
and  devisees  above  named  die  before  my  death  leaving 
heirs  of  his  or  her  body  surviving,  then  I  give,  devise 
and  bequeath  the  share  of  my  estate  to  which  said  resi- 
duary legatee  or  devisee  would  be  entitled,  if  living,  to 
the  heirs  of  his  or  her  body  as  the  case  may  be,  share  and 
share  alike. 

Under  the  rule  of  the  common  law  the  appellant  would 
not  take  because  the  beneficiary  named  in  the  will  died 
before  the  decease  of  the  testator.  But  section  3281  of 
the  Code  provides  that :  "If  a  devisee  die  before  his  tes- 
tator, his  heirs  shall  inherit  the  property  devised  to  him 
unless  from  the  terms  of  the  will  a  contrary  intent  is  mani- 
fest." The  appellant  contends  that,  under  this  statute, 
she  inherits  one-half  of  the  $25,000  devised  to  her  father. 
The  appellant  can  not  invoke  the  aid  of  the  statute  nor 
inherit  thereunder,  if  the  terms  of  the  entire  will  manifest 
an  intent  on  the  part  of  the  testator  to  dispose  of  his  estate 
without  the  aid  of  the  statute  and  contrary  thereto.  That 
he  did  not  rely  upon  the  statute,  whether  he  had  it  in 
mind  or  not,  is  very  evident;  for  in  the  bequest  to  which 
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we  have  called  attention  he  expressly  provided  that,  if  the 
devisee  did  not  survive  him,  the  sum  bequeathed  should 
go  to  the  heirs  or  children  of  said  devisee.  From  other  be- 
quests it  is  equally  as  plain  that  he  did  not  want  the 
heirs  of  the  devisees  to  inherit  because  he  not  only  made 
no  provision  therefor,  but  undertook  to  dispose  of  the  sum 
so  devised  in  the  residuary  clause  of  his  will.  He  gave 
to  the  residuary  legatees  all  parts  of  his  estate  which  for 
any  reason  did  not  go  directly  to  the  person  named  in 
the  will.  He  intended  the  bequest  to  his  brother  Thomas 
as  a  personal  one,  and  undertook  to  fully  provide  for  the 
appellant  and  her  sister  by  the  specific  devisees  to  them 
and  their  husbands  and  by  the  residuary  clause.  The 
statute  itself  says  that  it  shall  not  be  effective  where  by 
the  terms  of  the  will  a  contrary  intent  is  manifest,  and 
the  residuary  clause  of  the  will  says  that,,  if  any  part  of 
the  estate  shall  fail  to  pass  in  accordance  with  the  terms 
and  conditions  of  the  will,  such  part  shall  pass  under  said 
residuary  clause.  It  is  idle  to  say  that  wills  could  not 
be  made  but  for  the  law,  and  that  the  statute  in  question 
became  a  part  of  the  will.  As  we  have  already  said,  the 
aid  of  the  statute  can  not  be^  and  never  is,  invoked  where 
the  intent  of  the  will  is  manifest.  The  statute  clearly  can 
not  be  ingrafted  upon  a  will  for  the  purpose  of  making 
uncertain  the  meaning  of  language  that  would  otherwise 
be  certain.  The  will  shows  clearly  that  the  testator  in- 
tended to  have  his  estate  go  to  certain  persons,  and  that 
he  carefully  provided  for  substitution  where  it  might  be- 
come necessary,  arid  this  without  reference  to  or  regard 
for  the  statute  in  question. 

We  think  the  judgment  below  right,  and  it  is  affirmed. 
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State  op  Iowa,  Appellant^  v.  Charles  Deulhoyde  and 
Geobge  Mabx. 

Intoxicating  liquors:  sale  by  corporation:  statutes.  Under  the 
present  statutes  an  Iowa  corporation  may  lawfully  engage  in  sell- 
ing intoxicating  liquors  under  the  provisions  of  the  Mulct  Law. 

Appeal  from  Marshall  District  Court. — ^Hon.  C.  B.  Bbad^ 
•  —  SHAW,   Judge. 

Tuesday,  May  10,  1910. 

By  direction  of  the  court  the  defendants  were  acquit- 
ted of  the  crime  of  keeping  a  liquor  nuisance.  The  State 
appeals. — Affirmed. 

U.  W.  Byers,  Attorney-General,  and  Charles  W.  Lyon, 
Assistant  Attorney-General,  for  the  State. 

Bradford  &  Johnson  and  R.  B.  Alherson,  for  appellees. 

Sherwin,  J. — The  case  was  submitted  to  the  trial 
court  on  an  agreed  statement  of  facts,  from  which  it  ap- 
peared that  both  defendants  were  employees  of  the  Des 
Moines  Malting  Company  and  that  as  such  employees  they 
sold  to  certain  persons  intoxicating  liquors;  that  the  Des 
Moines  Malting  Company  was  an  Iowa  corporation  au- 
thorized by  its  articles  of  incorporation  to  buy,  sell,  and 
keep  for  sale  intoxicating  liquors  according  to  law;  that 
at  the  time  involved  herein  the  mulct  law  was  in  force 
in  Marshalltown,  Iowa,  and  that  the  Des  Moines  Malting 
Company  had  complied  with  all  of  its  requirements,  and 
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was  duly  authori^d  to  sell  intoxicating  liquors  in  Mar- 
shalltown,  if  a  corporation  can  be  so  authorized. 

The  only  question  for  our  determination  is  whether 
an  Iowa  corporation  could  at  the  time  lawfully  engage  in 
selling  intoxicating  liquors  under  the  provisions  of  the 
mulct  law.  Since  the  trial  of  this  case  below  the  L^s- 
lature  has  removed  any  doubt  as  to  the  power  of  corpo- 
rations in  the  future  by  the  enactment  of  chapter  143, 
Acts  33d  Greneral  Assembly.  The  state  contends  that  the 
sale  of  intoxicating  liquors  is  not  in  any  sense  a  lawful 
business,  and  that  a  corporation  organized  under  the  law 
of  this  state  can  engage  in  a  lawful  business  only.  While 
there  is  language  in  some  of  the  opinions  of  .this  court 
and  some  language  in  the  statute  itself  which  tends  to 
support  the  state's  claim  on  this  point,  it  is,  we  think, 
true  that  sales  of  liquor  made  under  the  protection  of  the 
mulct  law  are  legal.  Such  was  the  direct  holding  in 
McKeever  v.  Beacom,  101  Iowa,  173,  and  we  see  no  pos- 
sible escape  from  the  logic  of  that  opinion.  The  statute 
authorizes  an  incorporation  for  any  lawful  business,  and 
gives  to  such  corporations  the  same  powers  in  respect  to 
icquiring  and  transferring  property,  and  making  contracts 
n  general,  as  are  possessed  by  natural  persons.  Code, 
sections  1607-1609.  These  sections  of  the  Code  would 
ilone  authorize  a  corporation  to  engage  in  the  liquor  busi- 
less  under  the  mulct  law.  But  it  is  not  necessary  to 
•est  thereon  for  such  authority,  for  the  mulct  statute  itself 
)y  fair  implication  authorizes  the  traffic  by  corporations. 
Dode,  sections  2432,  2460. 

The  judgment  of  the  trial  court  is  manifestly  right, 
md  it  is  affirmed. 
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State  of  Iowa,  Appellee,   v.   Fred  Ottley,   Appellant 

Criminal  law:    indictment:    sufficiency.    Neither  a  failure  of  the 

1  clerk  of  a  grand  jury  to  include  in  the  minutes  of  the  evidence 
a  statement  that  the  witnesses  were  sworn  before  testifying;  nor 
failure  of  the  witnesses  to  sign  the  minutes  of  their  evidence; 
nor  failure  of  the  clerk  of  courts  to  place  a  filing  mark  upon 
the  sheets  containing  the  minutes  of  the  evidence,  where  the  in- 
dictment to  which  the  evidence  is  attached  is  marked  filed,  are 
fatal  to  the  indictment. 

Same:    failure  to  file  exhibits.     Failure  to  file  exhibits  with  the 

2  clerk  of  courts  which  were  used  before  the  grand  jury  is  not 
ground  for  setting  aside  the  indictment;  nor  will  such  failure 
render  the  exhibit  -inadmissible  upon  the  trial. 

Criminal  law:    forgery:   evidence.    The  testimony  of  an  accomplice, 

3  on  a  prosecution  for  forgery,  as  to  procuring  a  third  person  to 
sign  the  name  of  another  to  the  forged  instrument,  which  was 
shown  to  have  been  in  pursuance  of  a  previous  arrangement  be- 
tween the  witness  and  the  accused,  was  competent  as  against  the 
accused. 

Same:    reasonable  doubt  :  sufficiency  of  proof  :  instruction.    The 

4  law  does  not  require  that  every  fact  essential  to  conviction  of  a 
crime  shall  be  separately  considered,  or  proved  beyond  a  reason- 
able doubt  when  considered  separately;  as  the  State  is  not  re- 
quired to  divide  its  case  into  sections  or  to  separate  the  essen- 
tial facts  and  make  each  one  stand  alone;  but  every  material 
allegation  of  an  indictment  is  an  essential  fact  and  must  be 
proven  beyond  a  reasonable  doubt  when  considered  in  connec- 
tion with  the  whole  evidence  in  the  case  to  warrant  conviction; 
and  if  upon  a  consideration  of  all  the  evidence  in  the  case 

is  a  reasonable  doubt  as  to  any  one  of  such  material  allegs 
there  can  be  no  conviction. 


Appeal  from  Linn  District  Court. — ^Hon.  Mn-o  P.  Sm 

Judge. 


Tuesday,  May  10,  1910. 
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This  is  a  prosecution  for  forgery.  There  was  a 
verdict  of  guilty  and  judgment  thereon.  Defendant  ap- 
peals.— Reversed. 

J.  C.  Leonard,  for  appellant 

H.  Tf .  Byers,  Attorney-General,  and  Charles  W.  Lyon, 

Assistant  Attorney-General,  for  the  State. 

Evans,  J. — ^The  defendant  was  indicted  jointly  with 
one  Chrisler  for  forgery.  Chrisler  pleaded  guilty,  and 
became  a  witness  for  the  state  as  against  his  codefendant, 
Ottley.  The  alleged  forgery  consisted  of  the  making  of 
a  note  for  $80  and  signing  the  name  of  one  A.  C.  Wil- 
cox thereto.  The  actual  signing  was  done  by  Chrisler 
alone.  The  note  was  signed  for  the  purpose  of  securing 
a  loan  from  one  Lawler.  To  secure  the  note,  Chrisler 
executed  at  the  same  time  a  chattel  mortgage  on  a  buggy 
belonging  to  Ottley  and  a  horse  belonging  td  one  Heff- 
ner,  both  of  which  were  temporarily  in  his  possession 
at  the  time  the  note  and  mortgage  were  made.  Chris- 
ler testified  that  this  was  all  done  in  pursuance  of 
an  arrangement  between  him  and  Ottley,  whereby  Chris- 
ler was  to  obtain  the  money  for  Ottley  in  this  man- 
ner. He  obtained  a  check  from  Lawler  from  the  pro- 
ceeds of  the  loan,  and  turned  the  check  over  to  Ottley 
according  to  his  testimony.  Many  circumstances  were  put 
in  evidence  by  the  state  tending  to  corroborate  the  tes- 
timony of  Chrisler  in  this  respect.  Lawler  insisted 
that  the  wife  of  Wilcox  should  sign  the  mortgage. 
Thereupon  Chrisler  procured  one  Margaret  Morris  to  im- 
personate such  person,  and  to  join  with  him  in  the  exe- 
cution of  the  chattel  mortgage,  and  to  sign  the  same  as 
Margaret  Wilcox,  the  purported  wife  of  A.  C.  Wilcox. 
Chrisler  testified  that  this  also  was  done  after  a  consul- 
tation with  Ottley  on  the  subject,  and  in  pursuance  of 
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the  plan  then  mutually   agreed   upon.     The  case  is   pre- 
sented here  upon  ten  errors  relied  on  for  reversal. 

I,  The  first  five  points  relied  on  are  so  closely  re- 
lated that  we  will  consider  them  together.  It  appears 
from  the  record  that  when  the  indictment  was  returned, 
1  Ceiminal  ^®  purported  minutes  of  the  evidence  heard 

miOTt:*roffi*       bcforo  the  grand  jury  were  attached  to  the 
^^^^-  same.     The  clerk,  however,   applied  his  fil- 

ing mark  upon  the  indictment  only.  That  is  to  say,  he 
did  not  place  a  filing  mark  upon  the  particular  sheets 
of  paper  which  contained  the  minutes  of  the  evidence. 
It  also  appears  that  the  minutes  of  evidence  as  thus  re- 
turned contained  no  affirmative  statement  that  the  wit- 
nesses were  sworn,  nor  did  these  minutes  purport  to  be 
signed  by  the  witnesses.  It  is  contended  by  the  defend- 
ant, in  effect,  that  the  failure  of  the  clerk  of  the  grand 
jury  to  include  in  the  minutes  of  the  evidence  a  state- 
ment that  the  witnesses  were  sworn  was  fatal  to  the  in- 
dictment. The  same  claim  is  made  with  reference  to  the 
failure  of  the  witnesses  to  sign  the  minutes  of  their  evi- 
dence, and  also  with  reference  to  the  failure  of  the  clerk 
to  enter  a  separate  filing  mark  upon  the  minutes  of  the 
evidence  as  distinguished  from  the  indictment.  None  of 
these  points  are  well  taken.  Section  5254,  Code,  pro- 
vides tliat  an  "indictment  can  be  found  only  upon  evi- 
dence given  by  witnesses  produced,  sworn,  and  examined 
before  the  grand  jury,"  etc  Under  this  section  of  the 
.statute,  it  was  the  duty  of  the  grand  jury  to  put  all  wit- 
nesses examined  before  it  under  oath.  But  there  is  no 
provision  of  the  statute  which  requires  the  grand  jury 
to  make  an  affirmative  showing  in  the  minutes  of  evi- 
dence presented  that  the  witnesses  were  sworn.  The  omis- 
sion to  make  such  affirmative  statement  in.  the  minutes 
of  the  evidence  was  therefore  not  available  to  the  defend- 
ant as  ground  for  dismissing  the  prosecution  upon  motion 
at  the  close  of  the  evidence.     This  is  the  only  manner  iu 


Digitized  by 


Google 


332  State    v.     Ottley.  [147  Iowa 

which  the  question  was  raised.  State  v.  Boston,  113  Iowa, 
516;  State  v:  De  Groate,  122  Iowa,  661.  Nor  was  the 
fact  that  witnesses  failed  to  sign  their  testimony  fatal  to 
the  indictment.  We  have  heretofore  held  that  the  require- 
ment of  section  5258  in  this  regard  is  directory  rather 
than  mandatory.     State  v.  O'Malley,  132  Iowa,  696. 

As  to  the  point  that  the  clerk  failed  to  place  a  filing 
mark  upon  the  sheets  containing  the  minutes  of  evidence, 
this  is  also  without  merit,  as  has  been  frequently  held 
heretofore.  The  minutes  of  the  evidence  were  attadied 
to  the  indictaient,  and  one  filing  mark- was  suflScient  for 
the  whole.  State  v.  Doss,  110  Iowa,  713;  State  v.  Cross, 
95  Iowa,  629;  State  v.  Craig,  78  Iowa,  637;  State  v. 
Briggs,  68  Iowa,  416. 

II.  The  next  complaint  is  that  the  all^d  forged 
note  was  used  as  an  exhibit  before  the  grand  jury,  and 
that  it  was  not  filed  as  an  exhibit  with  the  clerk.     Section 

5258  requires  that  the  exhibits  be  filed  with 

to  file  exhi-      the  clerk.     Granting  that  the  note  in  ques- 
bits.  .  ,       , ,    ,  ,  /.I    1        .  ,       1         1     ^ 

tion  should  have  been   filed  with  the  derk 

as  an  exhibit,   and  that  it  was  not  so  filed,   this  failure 

was  not  a  ground  for  setting  aside  the  indictment     State 

V.    O'Malley,    132   Iowa,    696.      Nor   would   such   failure 

render  the  note  inadmissible  in  evidence.     State  v.  Mul- 

hem,  130  Iowa,  46;  State  v.  Mullenhoff,  74  Iowa,  271; 

State   V,   Boomer,   103    Iowa,    106.     Indeed,    it   does   not 

appear   from   this  record   whether  the  note  was   filed   by 

the  clerk  or  not.     Assuming  that  it  was  not,  no  complaint 

was  ever  made  by  the  defendant  upon  that  ground  until 

he  moved  for  a  directed  verdict  at  the  close  of  the  evidence. 

III.  Complaint  is  made  because  the  court  permitted 
Chrisler  to  testify  to  the  arrangement  made  by  him  with 

Margaret  Morris,   whereby  she  was   to   im- 

LAw:  forgery:    personato   Mrs.    Wilcox   in   the   transaction. 

The    general    ground    of    objection    is    that 

this  testimony  was  incompetent  as  against  the  defendant 
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because  it  was  evidence  of  a  conversation  between  others 
not  in  his  presence.  Chrisler  had  already  testified  that 
this  arrangement  with  Margaret  Morris  was  made  in  pur- 
suance of  a  previous  conversation  between  him  and  the 
defendant  Ottley.  The  objection  was  therefore  without 
any  merit.  The  evidence  was  admissible  under  elementary 
rules  of  evidence,  and  no  citation  of  authorities  is  needed 
in  support  of  it.  See,  however.  State  v.  McCdhill,  72 
Iowa,  111;  State  v.  Donavan,  125  Iowa,  239;  State  v. 
Crofford,  133  Iowa,  478;  State  v.  Arthur,  135  Iowa,  48. 
IV.  Defendant  complains,  also,  of  instructions  five 
and  seven  as  given  by  the  trial  court.  No  specific  error 
is  pointed  out  to  us  in  instruction  five.  The  instruction 
is  preliminary  only,  and  is  good  as  far  as  it 
able  doubt:  ^     gocs.      The  most  that   can  be  said   against 

sufficiency  of 

vTooU  in-         it  is  that  it  does  not  fully  cover  the  subject 

strucnon.  *'  • 

We  see  nothing  to  be  gained  by  entering 
into  a  discussion  of  it.  The  court  undertook  to  supplement 
this  instruction  with  instruction  No.  7,  and  we  direct 
our  attention  to  such  instruction,  which  is  as  follows: 
"(7)  The  reasonable  doubt  hereinbefore  explained  does  not 
mean  a  reasonable  doubt  that  any  one  point  or  proposi- 
tion that  it.  is  necessary  for  the  state  to  establish  has  not 
been  so  established  by  the  evidence;  but  it  means  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant  after  a  careful 
consideration  of  the  entire  case.  Though  you  may  enter- 
tain a  reasonable  doubt  of  the  sufficiency  of  the  state's 
evidence  to  establish  one  or  more  material  allegations  of^ 
the  indictment  necessary  to.be  by  it  established,  still  you 
are  not  warranted  in  acquitting  the  defendant  if  upon  a 
full  and  careful  consideration  of  the  entire  case  you  en- 
tertain no  reasonable  doubt  of  his  guilt.''  It  must  be 
said  that  the  foregoing  instruction  is  clearly  erroneous. 
It  is  not  necessary  that  every  circumstance  shown  in 
evidence  by  the  state  shall  be  proved  beyond  a  rea- 
sonable doubt,  but  it  is  necessary  that  every  fact  which 
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is  essential  to  a  conviction  of  the  defendant  must  be 
so  proved.  This  rule  has  been  frequently  announced 
by  this  court  in  cases  where  the  prosecution  is  based 
upon  circumstantial  evidence  alone.  State  v.  Cohen, 
108  Iowa,  208;  State  v.  Blydenhurg,  135  Iowa,  278; 
State  V.  Clark,  145  Iowa,  731.  This  rule  does  not  require 
that  every  essential  fact  shall  be  separately  considered,  or 
that  it  shall  be  proved  beyond  a  reasonable  doubt  as  sep- 
arately considered.  Evidence  of  an  essential  circumstance 
standing  alone  may  not  be  strong,  and  yet  it  may  derive 
such  support  from  other  circumstances  so  connected  with 
it  and  related  to  it  as  to  remove  all  reasonable  doubt 
State  V.  Cohen,  supra.  All  proper  evidence  is  to  be  con- 
sidered in  the  light  of  the  whole  case.  The  state  is  not 
required  to  divide  its  case  into  sections  or  to  separate  the 
essential  facts,  and  to  make  eadi  one  stand  alone.  The 
rule  remains,  however,  that^  when  so  supported,  the  jury 
must  find  every  fact  essemtial  to  a  conviction  established 
beyond  a  reasonable  doubt.  Otherwise  there  can  .be  no 
conviction.  Every  "material  allegation'^  of  an  indictment 
is  an  essential  fact,  and,  if  upon  a  consideration  of  all 
the  evidence  in  the  case  there  is  reasonable  doubt  as  to 
any  one  of  such  material  allegations,  there  can  be  no  con- 
viction. In  the  portion  of  the  instruction  complained  of, 
the  distinction  here  made  was  manifestly  in  the  mind  of 
the  trial  court,  but  it  failed  of  proper  expression.  The 
instruction  as  presented  to  the  jury  can  not  be  approved, 
nor  can  we  say  that  it  was  without  prejudice.  Exactly  in 
point  in  State  v,  Kimes,  145  Iowa,  346.  For  this  error, 
there  must  be  a  reversal,  and  a  new  trial  ordered. — Re- 
versed and  remanded. 
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Pbteb  Sauseb  v.  W.  S.  Keabnby,  Appellant. 

Contracts:    divisibility:    agreements   in   restraint  of  trade.     In 

1  this  action  the  plaintiff  owned  a  lot  on  which  he  contemplated 
conducting  a  lumber  business  and  had  contracted  for  a  stock  of 
lumber,  paid  the  freight,  and  placed  a  portion  of  the  lumber  on 
the  lot.  Thereafter  he  contracted  to  sell  the  lumber  so  purchased 
and  not  to  re-engage  in  the  business  at  that  place  for  a  term  of 
two  years.  Held,  that  the  contract  of  sale  was  not  mferely  of  a 
right  to  engage  in  the  business  but  was  valid  under  the  rule  per- 
mitting one  to  dispose  of  his  business  and  to  agree  not  to  re- 
engage therein  for  a  specified  time  and  was  not  divisible,  one  part 
relating  to  the  sale  of  the  Tumber  and  the  other  to  refrain  from 
re-engaging  in  the  business. 

Same:    statute  of  frauds.     The  statute  of  frauds   requiring  con- 

2  tracts  which  are  not  to  be  performed  within  a  year  to  be  ini 
writing  does  not  apply,  where,  the  _sanie^.£ontemplates  perform-/ 
amce  by  one  of  the  parties  within  a  year:    As  where  one  party 
contracts  to^lsetl  liis  stock  and  not  to  re-engage  in  the  business 
for  a  series  of  years,  the  other  party  agreeing  to  pay  the  con- 
sideration within  a  year. 

Same:    agreements  in  restraint  of  trade:    validity.     Where  one 

3  has  purchased  a  stock  of  goods  and  has  paid  for  the  same  or 
obligated  himself  to  pay  therefor,  a  portion  of  which  has  been 
delivered  and  placed  upon  the  premises  whereon  he  contemplated 
conducting  the  business,  a  contract  of  sale  of  the  goods  with  an 
agreen^ent  not  to  re-engage  in  the  business  is  not  invalid  because 
of  an  agreement  to  forego  the  mere  privilege  of  engaging  in  a 
prospective  business. 

Same:    action  for  recovery  of  consideration.    Under  a  contract  to 

4  purchase  a  stock  of  goods  and  to  pay  an  additional  sum  in  con- 
sideration that  the  seller  shall  not  re-engage  in  the  business  for 
a  series  of  years,  both  the  purchase  price  of  the  stock  and  the 
additional  sum  to  be  presently  paid,  the  seller  may  maintain  an 
action  to  recover  the  sum  agreed  upon  for  refraining  from  en- 
gaging in  the  business,  although  such  time  has  not  expired. 

Oral  contracts:    determination  upon  conflicting  evidence.     Con- 

5  flicting  oral  evidence  concerning  the  terms  of  a  verbal  contract 
presents  a  question  for  the  jury. 


Appeal  from  Dubuque  District  Court. — ^Hon.   Bobbbt 
B0N8ON9  Judge. 
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Action  to  recover  $500  as  the  amount  remaining  due 
and  unpaid,  under  a  contract  by  which  plaintiff  sold  a 
stock  of  lumber  to  defendant,  and  agreed  not  to  engage 
in  the  lumber  business  in  the  town  of  Cascade,  in  com- 
petition with  defendant,  for  the  term  of  two  years.  On 
a  trial  to  a  jury  there  was  a  verdict  for  plaintiff,  and 
from  judgment  on  such  verdict  defendant  appeals.  Pend- 
ing the  appeal  there  has  been  a  substitution  of  an  ad- 
ministrator for  the  deceased  plaintiff,  but  we  shall  allow 
the  title  of  the  action  to  remain  as  it  was  when  the  appeal 
was  taken. — Affirmed. 

William  Oraham,  J.  B.  Utt,  and  James  B.  Oraham, 
for  appellant. 

Matthews  &  Prantzen  and  T.  J.  Fitzpatrick,  for 
appellee. 

McOlain,  J. — ^The  evidence  on  the  trial  tended  to 
show  that  in  1903  defendant  was  engaged  in  the  lumber 
business  in  the  town  of  Cascade,  and  plaintiff  was  taking 
steps  to  start  a  rival  yard  on  a  lot  which  he  owned  in 
that  towTi,  and  had  proceeded  so  far  as  to  purchase  a 
stock  of  lumber,  a  considerable  portion  of  which  had 
arrived,  and  was  in  cars  ready  to  be  unloaded,  while  a 
few  wagonloads  had  in  fact  been  hauled  to  plaintiflPs  lot. 
Defendant,  having  been  advised  of  plaintiff's  purpose,  un- 
dertook to  make  a  sale  of  his  business  to  plaintiff,  but 
as  a  result  of  the  negotiations  it  was  agreed  .that  plaintiff 
should  sell  to  defendant  the  lumber  which  he  had  bought, 
and  agree  not  to  engage  in  the  lumber  business  in  the 
town  of  Cascade  for  two  years  in  consideration  of  the 
payment  to  him  by  defendant  of  $500  in  addition  to  the 
cost  price  to  plaintiff  of  the  lumber  which  he  had  already 
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bought.  The  defendant  paid  the  co^t  price  of  the  lumber 
and  took  possession  of  it,  but  failed  to  pay  the  additional 
$500,  and  soon  afterwards  sold  his  business  to  another. 
This  action  is  to  recover  the  balance  of  the  agreed  con- 
sideration for  the  contract. 

I.     The   principal    contention    for    appellant    is    that 

under  the  evidence  it  appeared  that  the  contract  involved 

a  leasing  of  plaintiffs  lot  to  defendant  for  two  years,  and 

that   such   leasing,    not   being   evidenced    in 

divisibility:        Writing,     was    void    uudcr    the    statute    of 

agreements  in 

r«traint  of  frauds,  and  that  thereby  the  whole  contract 
was  invalidated,  and  it  is  claimed  that  the 
court  erred  in  various  rulings  and  instructions  on  this 
subject.  We  think  the  court  was  justified  under  the  plead- 
ings and  evidence  in  trying  the  case  on  the  theory  that 
the  contract  did  not  involve  the  leasing  to  defendant  of 
the  use  of  plaintiffs  lot  for  two  years,  but  that  what  was 
testified  with  relation  to  the  leasing  of  the  lot  had  ref- 
erence only  to  the  fact  that  plaintiff  was  to  be  deprived, 
under  the  contract,  of  the  right  to  use  the.  lot  for  con- 
ducting a  lumber  business  thereon  for  the  period  of  two 
years.  It  seems  to  have  been  assumed  that  plaintiff  could 
not  in  fact  make  any  other  profitable  use  of  his  lot  than 
as  a  lumber  yard,  but  the  evidence  expressly  negatives 
any  understanding  that  plaintiff  was  to  surrender  posses- 
sion of  the  lot  to  defendant,  or  that  defendant  was  to  have 
anything  to  do  with  the  possession  of  the  lot,  or  any  con- 
trol over  it,  save  that  plaintiff  was  not  to  use  it  for  a 
lumber  yard.  This  view  which  the  court  evidently  took 
of  the  evidence,  and  as  we  think  was  justified  in  taking, 
eliminated  entirely  any  question  with  relation  to  the  pro- 
vision of  the  statute  of  frauds  that  no  lease  for  a  longer 
period  than  one  year  shall  be  enforceable,  unless  evidenced 
in  writing.  There  was  not  a  divisible  contract — one  part 
relating  to  the  purchase  of  lumber,  the  other  to  the  leas- 
ing of  a  lot^ — ^but  there  was  plainly  one  indivisible  con- 
VoL.  147  Ia.— 22. 
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tract,  under  which  defendant  was  to  pay  an  aggregate  sum 
to  the  plaintiff,  to  be  determined  by  adding  $500  to  the 
price  of  the  lumber,  and  plaintiff  was  to  turn  over  the 
lumber  to  defendant,  and  abstain  for  two  years  from  en- 
gaging in  the  lumber  business  in  the  town,  involving  in- 
cidentally his  use  of  his  lot  for  that  purpose. 

II.  It  is  further  contended  that  the  contract  was  one 
not  to  be  performed  within  one  year,  and  therefore  invalid 
under  the  provision  of  our  statute  of  frauds  that  no  evi- 
a.  Same:  statute     deuce  of  such  coutract  shall  be  received  un- 

of  frauds.  ^ess  in  Writing.  But  the  settled  rule  in  this 
state,  and  as  we  understand  the  authorities,  in  other  states, 
is  that  such  a  proviaiQn__jfilatfia,j!p_  contracts  not_  to  be 
performed  on  either  side  within  one  year.  That  was  the 
question  involved  in  the  case  of  Smalley  v.  Oreene,  52 
Iowa,  241,  relating  to  a  contract  not  to  engage  in  the 
practice  of  law  in  a  specified  place,  and  the  court  held 
that,  although  the  agreement  not  subsequently  to  practice 
law  in  that,  locality  could  not  be  performed  within  one 
year,  nevertheless,  as  the  payment  of  the  consideration 
was  to  be  made  at  once,  the  contract_jwas  to  be  fully  per- 
formed on  the  one  side  within  a  year,  and  the  statute  of 
frauds  did  not  prevent  the  recovery  by  the  plaintiff  of 
the  consideration  to  be  paid,  although  the  contract  was 
not  in  writing.  Our  attention  is  not  called  to  any  case 
indicating  a  departure  from  this  rule. 

III.  Some  question  is  raised  for  appellant  in  his  re- 
ply argument  as  to  the  validity  of  an  agreement  to  forego 
the  mere  privilege  of  engaging  in  a  prospective  business. 
•  c  ^.       _       It  is  sufficient   to  say  that  the  business   of 

3.  Same:  agree-  •/ 

Btraint '"of*^*  couducting  a  lumber  yard  was  not  purely 
trade:  validity,  prospective  SO  far  as  plaintiff  was  concerned. 
He  owned  a  lot  on  which  the  business  could  be  conducted, 
had  gone  to  the  trouble  and  expense  of  selecting  a  stock 
of  lumber,  for  which  he  had  paid,  or  was  under  obligation 
to  pay,  the  purchase  price,  had  paid  the  freight  for  the 
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transportation  of  the  lumber  to  the  town^  and  had  placed 
a  small  portion  of  it  upon  the  lot  He  had  therefore 
opened  the^  lumber  business  in  the  town,  and  it  can  not 
be  said  that  his  contract  not  to  engage  in  the  business 
was  merely  a  sale  of  a  prospective  right  which  any  one 
would  h^ve  to  engage  in  the  business  in  that  town  if  he 
saw  fit  Counsel  for  appellant  cite  some  authorities  as 
to  the  invalidity  of  contracts  to  suppress  competition  in 
business,  but  no  such  question  is  before  us.  The  ri^ht 
of  a  person  engaged  in  a  business  in  a  particular  locality 
to  sell  out  such  business  and  agree  not  to  engage  in  it  for 
at  least  a  limited  period  is  too  well  established  by  our 
cases  to  justify  an  elaboration  of  the  question.  Swigert 
V.  Tilden,  121  Iowa,  650;  MarshaUtown  Stone  Co,  v.  Des 
Moines  B.  M.  Co.,  114  Iowa,  674. 

The  contention  that  the  action  was  premature  because 
brought  before  the  expiration  of  the  two-year  period  dur- 
ing which  plaintiff  was  not  to  engage  in  the  lumber  busi- 
4.  Same-  action      ^®^  ^^  ^^*  applicable  to  the  evidence.    It  ap- 
of'^aJSSdS?.      pears  without  conflict  that  the  consideration 
^*^^  was  to  be  paid  at  once,  and  that  it  was  in 

ite  nature  indivisible.  The  fact  that  defendant  did  pay 
plaintiff  the  purchase  price  of  the  lumber,  and  postponed 
temporarily  the  payment  of  the  balance,  does  not  even 
tend  to  show  in  itself  that  there  was  a  divisible  contract 
We  see  no  ground  for  the  contention  therefore  that  the 
$500  which  was  agreed  to  be  paid  in  addition  to  the 
price  of  the  lumber  was  not  pajable  until  after  the  ex- 
piration of  the  two-year  period.  Surely  a  valid  contract 
can  be  made  for  the  present  payment  of  a  lump  sum  in 
consideration' of  an  agreement  not  to  engage  in  a  business 
for  a  specified  period,  and  the  payment  may  surely  be 
enforced  as  an  obligation  already  matured,  although  the 
time  during  which  the  other  party  agrees  to  remain  out 
of  business  has  not  yet  expired.  A  contract  may  be  ma- 
tured  and   enforceable  on  one  side,   although   it   involves 
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obligations  executory  in  their  nature  on  lie  other.  No 
authorities  need  be  cited  in  support  of  so  elementary  a 
proposition.  The  case  of  Norton  v.  Preston,  15  Me.  14 
(32  Am.  Dec.  128),  relied  upon  for  appellant,  relates  to 
the  effect  of  part  performance  as  taking  a  contract  for 
the  sale  of  real  estate  out  of  the  statute  of  frauds.  Un- 
der our  statute  it  would  have  no  bearing  in  this  state  in 
a  case  involving  such  a  contract,  and  it  has  no  applica- 
tion whatever  to  the  question  whether  the  contract  in 
controversy  is  one  not  to  be  performed  within  a  year  under 
our  statutory  provision. 

IV.     No  error  was  committed  by  the  court  in  failing 

to  so  instruct  the  jury  that  they  might  deduct  from  the 

amount  due  from  plaintiff  under  the  contract  the  rental 

value  of  his  lot  for  two  years.     As  already 

TEACTs:  deter-    indicated,  the  defendant  did  not  contract  for 

nunation 

ttpon  conflict,    the  posscssiou  of  the  lot,  and  therefore  had 

tng  evidence.  ^  ^  ^ 

been  deprived  of  nothing  to  which  he  was 
entitled.  He  admits  in  his  own  testimony  that  no  right 
of  possession  was  to  accrue  to  him  under  the  contract. 
The  complaint  that  the  court  improperly  left  it  to  the 
jury  to  construe  the  contract  between  the  parties  is  with- 
out foundation,  as  an  examination  of  the  instructions 
shows  that  the  jury  was  directed  only  in  this  respect  to 
determine  whether  the  contract  relied  ux)on  by  plaintiff 
was  in  fact  made,  and  to  find  the  terms  and  eonditione 
thereof.  There  was  no  occasion  for  construction;  the  only 
question  was  of  fact — ^what  the  terms  of  the  contract  really 
were,  if  any  was  made — and  that  question  was  properly 
left  to  the  jury  under  conflicting  parol  evidence  as  to  the 
various  conversations  between  the  parties.  Other  com- 
plaints as  to  instructions  given,  and  as  to  refusals  of  in- 
structions asked,  are  sufficiently  disposed  of  by  the  pre- 
vious announcement  of  our  conclusions  on  questions  of 
law  argued  for  appellant 

The  judgment  of  the  trial  court  is  affirmecL 
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W.  T.  S,  Bkab'et  al.,  A-ppellants,  v.  The  City  of  Cedar 
Kapids,  The  Mayor  and  City  Council  Thereof,  et  al., 
Appellees. 

Municipal  corporations:'  ordinances:  licenses:  sale  of  dairy  prod- 

1  ucTs:  inspection  of  dairies:  statutes.  Municipal  corporations 
can  only  exercise  such  powers  as  are  expressly  granted  by  statute, 
or  such  implied  powers  as  are  necessary  to  render  available  the 
powers  expressly  conferred  and  essential  to  carry  out  the  pur- 
poses of  the  corporation;  and  these  powers  are  to  be  strictly  con- 
strued. 

In  the  instant  case  the  statutes  are  reviewed  and  it  is  held  that 
neither  the  statutes  nor  the  rule  of  the  State  Board  of  Health 
authorize  a  city,  either  expressly  or  by  implication,  to  adopt  an 
ordinance  requiring  that  dealers  in  milk  and  cream  procure  a 
license,  or  to  require  an  inspection  of  dairies  or  dairy  cattle. 

Same.     Power  of  a  city  to  require  a  license  of  milk  dealers  is  not 

2  to  be  implied  from  power  to  punish  by  a  fine  or  to  regulate  the 
milk  business;  nor  does  such  implied  power  exist  by  reason  of 
the  fact  that  the  State  itself  has  attempted  to  regulate  the  matter 
and  has  provided  for  licensing  the  business. 

Same:    constitutional  law:   uniformity  of  operation:   delegation 

3  of  power.  Even  had  a  city  such  power  the, ordinance  in  ques- 
tion vests  a  discretion  in  the  city  Board  of  Health  to  arbitrarily 
grant  or  refuse  a  license,  thus  destroying  the  guaranty  of  equal 
opportunity,  and  is  an  unlawful  delegation  of  power. 

Injunction:    restraint  of  void  ordinance.  A  milk  dealer  affected  by 

4  a  void  ordinance  requiring  all  persons  seUing  milk  to  procure  a 
license  after  inspection  of  the  dairy  at  the  dealer's  cost,  and 
imposing  penalties  for  its  violation,  may  enjoin  the  enforcement 
of  the  ordinance. 

Appeal  from  Linn  District  Court, — Hon.  Mild  P;  Smith, 

Judge. 

Tuesday,  May  10,  1910. 

Suit  in  equity  to  enjoin  the  enforcement  of  a  city 
ordinance.      A    temporary    writ    of    injunction    issued    as 
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prayed,    which,    upon    defendants'    motion,    was    dissolved. 
Plaintiffs  appeal. — Reversed  and  remanded. 

Deacon,  Good,  Sargent  £  Spangler,  for  appellants. 

Redmond  &  Stewart  and  F.  C.  Byers,  for  appellees. 

Deemeb,  J. — The*  city  council  of  defendant  city 
adopted  an  ordinance,  whereby  it  assumed  the  power  and 
authority  to  require  toy  and  all  persons  selling  milk  or 
cream  within  the  city  limits  of  said  city  to  apply  for  a 
license  therefor  from  the  city,  and  assumed  the  power  to 
issue  such  Jicense  and  to  determine  to  whom  such  licenses 
should  be  issued.  The  city  by  said  ordinance,  also  as- 
sumed the  right  and  authority  to  inspect  the  herds  of 
such  licensees  from  time  to  time  by  their  veterinarian  or 
other  officer,  and  in  such  inspection  to  use  what  is  known 
as  the  tuberculin  test  as  a  diagnostic  agent  for  the  detec- 
tion of  tuberculosis,  and  also  the  licensees  were  prohibited 
from  selling  milk  or  cream  within  said  city  while  any 
contagious  disease  existed  in  the  family  of  the  licensee 
or  the  family  of  the  keeper  of  the  herd.  The  licensee 
was  required  to  pay  a  license  fee,  and  in  addition  to  pay 
all  costs  of  inspecting  his  herd,  including  the  cost  of  ap- 
plying the  tuberculin  test.  A  penalty  of  not  less  than 
$1  nor  more  than  $1Q0  was  provided  for  violation  of  the 
ordinance. 

Defendant  city  is  organized  under  what  is  known  as 

the  commission  plan  of  government,   and  its  city  council 

is  the  board  of  health  of  the  city.    On  March 

coipoEAVioNs:     27,   1909,  the  council  passed  the  ordinance 

licenses:  s^ie     in  qucstiou,  its  title  being:    "An  ordinance 

of  dairy  pro-  i»         •  •  i 

ducts:  inspec-     providing  for  mspcction  and  testing  of  milk 

?utJt?5.  ^^^  cream,  dairy,  dairy  herds,  and  to  license 

and  regulate  the  sale  of  milk  and  cream  in 

the  city  of  Cedar  Rapids."    This  ordinance  provided  that: 
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All  persons  desiring  to  sell  milk  or  cream  within  the 
limits  of  the  city  must  make  application  in  writing  under 
oath  to  the  board  of  health  of  said  city  for  a  license  to 
carry  on  said  business,  the  application  to  state  the  exact 
location  where  applicant's  cows  were  kept,  their  number, 
whether  owned  or  kept  by  the  applicant,  and  the  manner 
in  which  the  applicant  intended  to  dispose  of  his  milk 
and  cream;  that  by  the  filing  of  said  application,  said 
applicant  authorized  said  city  to  inspect  applicant's  dairy 
and  dairy  herd,  and  requires  the  board  of  health  of  said 
city,  through  its  veterinarian  or  other  officer,  to  make  such 
inspection,  and  to  use  in  such  inspection  what  is  commonly 
known  as  the  tuberculin  test,  and  to  tag  each  animal  in 
such  a  way  as  to  make  a  permanent  record  of  such  in- 
spection and  its  result. 

It  also  provided  that: 

Said  board  of  health,  after  investigaftion,  'whether  from 
a  consideration  of  such  report,  or  from  other  sources, 
shall  adjudge  and  determine  what  applicant  or  applicants 
may  be  entitled  to  obtain  a  license  to  sell  milk  and  cream 
within  said  city,'  and  shall  license  such  persons  so  selected, 
such  licensee  to  pay  the  cost  of  inspecting  his  dairy  and 
dairy  herd,"  and  for  one  dollar  for  such  license  and  each 
renewal  thereof;  that  all  veterinarians  and  officials  of 
said  board  of  health  shall  have  the  right  at  any  and  all 
times  to  enter  the  premises  of  any  person  so  licensed  to 
inspect  the  dairy  and  dairy  herd  of  such  licensee,  and 
said  board  is  required  to  cause  such  inspection  to  be  made 
from  time  to  time,  and  is  required  to  cause  such  inspec- 
tion and  test  to  be  made  at  least  once  in  each  year. 

The  ordinance   further  provides  that: 

No  licensee  'will  be  permitted  to  sell,  keep  for  sale, 
or  offer  for  sale,  any  milk  or  cream  from  said  designated 
cows  or  herds  when  measles,  chicken  pox,  scarlet  fever, 
diphtheria,  typhoid  fever,  small  pox  or  other  infectious 
or  contagious  disease  exists,  either  at  the  place  where  said 
cows  or  herd  are  kept  or  in  the  family  of  the  keeper  of 
the  same,  until  permitted  so  to  do  by  the  board  of  health, 
after  proper  fumigation  under  supervision  of  said  board/ 


Digitized  by 


Google 


344  Bear  v.  City  of  Cedar  Rapids.     [147  Iowa 

and  provides  that  a  violation  of  any  of  the  provisions  of 

+lio  ordinance  shall  be  punishable  as  a  misdemeanor  and 

iject  the  person  so  violating  it  to  a  fine  not  to  exceed 

)0    and    imprisonment,    and    to    a    cancellation    of    his 

inse  at  the  discretion  of  said  board  of  health. 

We  have  not  set  forth  the  entire  ordinance,  for  it  is 
g,   and  many   parts   of  it   are  unimportant,    and   need 

be  considered  in  this  opinion.  Appellants  contend 
t  this  ordinance  is  invalid  for  the  following  reasons: 
L)  No  authority  to  enact  said  ordinance  has  ever  been 
ferred  upon  the  city  of  Cedar  Rapids  by  the  Legisla- 
8  of  Iowa,  but  on  the  contrary,  the  authority  to  license 
1  milk  dealers  and  dairymen  is  conferred  by  diapter  13 
the  Code  of  Iowa  of  1897  upon  the  Dairy  Commis- 
aer  of  the  State  of  Iowa.  (2)  That  the  ordinance  is 
?«asonable  in  its  provisions.     (3)  That  the  ordinance  is 

of  a  general  character,  but  grants  to  the  board  of 
Ith  discretion  to  determine  who  of  the  applicants  who 
iply  with  its  provisions  shall  receive  licenses.     (4)    That 

ordinance  is  void  because  in  violation  of  article  14 
the  Constitution  of  the  United  States,  and  section  6, 
icle  1,  of  the  Constitution  of  Iowa." 

The  statutes  of  the  state  do  not  confer  express  powers 
m    a    city    to    regulate,    license,    suppress,    or    restrain 

sale  of  milk,  and  the  only  sections  which  are  relied 
m  by  appellee  are  680,  2568,  2525,  and  4989  of  the 
ie,  and  sections  4999a22  and  6028j  of  the  Code  Sup- 
ment  of  1907.  There  is  also  a  rule  of  the  State  Board 
Health  upon  which  some  reliance  is  placed,  to  which 

will  hereafter  make  reference.  Section  680  reads  as 
lows:  "Municipal  corporations  shall  have  power  to 
ke  and  publish,  from  time  to  time,  ordinances,  not 
onsistent  with  the  laws  of  the  state,  for  carrying  into 
3ct  or  discharging  the  powers  and  duties  conferred  by 
8  title,  and  such  as  shall  seem  necessary  and  proper 
provide  for  the  safety,  preserve  the  health,  promote  the 
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prosperity,  improve  the  morals,  order,  comfort  and  con- 
venience of  such  corporations  aad  the  inhabitants  thereof, 
and  to  enforce  obedience  to  such  ordinances  by  fine  not 
exceeding  one  hundred  dollars,  or  by  imprisonment  not 
exceeding  thirty  days."  Whilst  this  statute  is  very  gen- 
eral in  its  terms,  it  does  not  give  the  city  power  to  do 
more  than  impose  fines.  Thereunder  it  can  not  license 
or  provide  any  other  remedy  than  that  authorized  by  the 
statute  itself.  D^s  Moines  v.  Gilchrist,  67  Iowa,  212; 
Foster  v.  Brown,  55  Iowa,  686;  Henhe  v.  McCord,  55 
Iowa,  378;  City  of  Mt.  Pleasant  v.  Breeze,  11  Iowa,  399; 
Burlington  v.  Keelar,  18  Iowa,  59;  City  of  Burlington 
V.  Bumgardner,  42  Iowa,  673;  City  of  Chariton  v.  Bar- 
ber, 64  Iowa,  360;  Keokuk  v.  Scroggs,  39  Iowa,  447. 
So  that  we  find  no  authority  under  this  section  for  the 
passage  of  the  ordinance  in  question. 

Chapter  13,  title  12  of  the  Code  provides  for  the 
appointment  of  a  dairy  commission,  and  section  2525, 
which  is  found  in  that  title,  reads  in  this  wise:  "Any 
person  or  corporation  who  shall  sell  milk  or  cream  from 
a  wagon,  depot  or  store,  or  sell  or  deliver  milk  or  cream 
to  a  hotel  or  restaurant  or  boarding  house,,  or  any  public 
place  in  any  such  city,  shall  be  considered  a  city  milk 
dealer.  No  such  city  milk  dealer  shall  sell  milk  or  cream 
from  a  wagon,  depot  or  store  in  any  such  city  without  a 
written  permit  from  the  commissioner  for  each  wagon, 
for  which  he  shall  pay  annu-ally  one  dollar.  All  permits 
shall  expire  on  the  fourth  day  of  July  of  each  year,  and 
no  permits  shall  be  issued  for  less  than  one  dollar.''  As 
the  nexft  section  is  important,  we  copy  it  here,  although 
somewhat  out  of  order.  It  is  as  follows:  "He  or  his 
agent  may  open  any  can  or  vessel  containing  xnilk  or  cream 
offered  for  sale  in  such  city,  and  inspect  its  contents  and 
take  samples  therefrom  for  testing  or  analysis,  and  any 
city  milk  dealer  or  employee  of  such  milk  dealer,  or  any 
other  person  who  shall  resist  or  interfere  with  the  commis- 
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sioner  or  his  agent  in  the  performance  of  his  duties  in 
executing  any  of  the  requirements  of  this  chapter,  shall  be 
guilty  of  a  misdemeanor  and  punished  as  provided  in  this 
chapter."     Code,  section  2526. 

In  the  same  connection  we  here  quot^/  sections  2522 
and  2524,  reading  as  follows: 

Section  2522.  Every  city  milk  dealer,  or  every  per- 
son furnishing  milk  or  cream  to  such  dealer,  or  to  employe 
of  such  milk  dealer,  and  every  person  or  corporation  or 
the  employee  of  such  person  or  corporation,  who  operates 
a  creamery,  cheese  or  condensed  milk  factory,  or  reworks 
or  packs  butter,  shall  maintain  his  premises  and  utensils 
in  a  clean  and  hygienic  condition,  and*  shall  make,  upon 
blanks  furnished  by  the  dairy  commissioner,  such  reports 
and  statistics  as  may  be  required  for  the  purpose  of  com- 
piling statistics  authorized  by  this  chapter,  and  such  deal- 
er, owner,  operator  or  business  manager  shall  make  such 
returns  and  reports  in  the  manner  and  in  the  time  pre- 
scribed by  the  commissioner,  and  certify  to  the  correctness 
thereof. 

Section  2524..  The  commissioner  may  appoint  agents 
in  any  city  having  over  ten  thousand  inhabitants  to  col- 
lect from  each  dealer,  not  more  than  four  times  eadi 
month,  samples  of  milk  offered  for  sale  therein.  The 
agent  shall  make  an  accurate  test  of  each  sample  received 
by  him,  and  keep  a  true  record  thereof,  with  the  name 
and  location  of  the  person  from  whom  it  was  obtained, 
and  report  his  work  in  detail  to  the  commissioner,  the 
compensation  therefor  not  to  exceed  three  dollars  for  each 
day  actually  employed  therein. 

It  is  manifest  that  there  is  nothing  in  these  sections 
authorizing  the  passage  of  such  an  ordinance  as  the  one 
now  before  us: 

Section  4989  reads  as  follows: 

If  any  person  shall  sell,  exchange,  or  expose  for  sale 
or  exchange,  or  deliver  or  bring  to  another,  for  domestic 
or  potable  use,  or  to  be  converted  into  any  product  of 
human  food,  any  unclean,  impure,  unhealthy,  adulterated, 
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unwholesome  or  skimmed  milk,  or  milk  from  which  has 
been  held  back  what  is  commonly  known  as  strippings,  or 
milk  taken  from  an  animal  having  disease,  sickness,  ulcers, 
abscess  or  running  sore,  or  which  has  been  taken  from  an 
animal  within  fifteen  days  before  or  five  days  after  par- 
turition; or  if  any  person,  having  cows  for  the  purpose 
of  producing  milk  or  cream  for  sale,  shall  stable  them 
in  an  unhealthy  place  or  crowded  manner,  or  shall  know- 
ingly feed  them  food  which  produces  impure,  unwholesome 
milk,  or  shall  feed  them  distilled  glucose  or  brewery  waste 
in  any  state  of  fermentation,  or  upon  any  substance  in 
a  state  of  putrefaction  or  rottenness  or  of  an  unhealthy 
nature,  or  shall  sell  or  offer  for  sale  cream  which  has 
been  taken  from  milk  the  sale  of  which  has  been  prohib- 
ited, or  who  shall  sell  or  offer  for  sale,  as  cream,  an 
article  which  shall  contain  less  than  the  amount  of  butter 
fat  as  prescribed  in  this  chapter:  or  if  any  -person  shall 
sell  or  offer  for  sale  any  cheese  manufactured  from  skimmed 
milk,  or  from  milk  that  is  partly  skimmed,  without  the 
same  being  plainly  branded,  stamped  or  marked  on  the 
side  or  top  of  both  cheese  and  package,  in  a  durable  man- 
ner in  the  English  language,  the  words  'skimmed-milk 
cheese'  the  letters  of  the  words  to  be  not  less  than  one 
inch  in  height  and  one-half  inch  in  width.     .     .     . 

This  confers  no  authority  whatever  upon  the  city. 
It  is  a  penal  statute  pure  and  simple,  and  does  not  under- 
take to  confer  power  upon  any  department  or  subdivision 
of  the  state. 

Section  4999a22  of  the  Code  Supplement  of  1907 
is  a  paragraph  of  the  pure-food  law,  and  simply  defines 
adulteration.  It  has  no  possible  reference  to  the  question 
before  us.     Section  6028j  of  the  same  Supplement  reads: 

That  the  importation  of  registered  cattle  or  cattle  eli- 
gible to  registry  for  breeding  and  dairy  purposes  into  this 
state  is  hereby  prohibited,  except  when  such  cattle  are 
accompanied  with  a  certificate  from  an  inspector  whose 
competency  and  reliability  are  certified  to  by  the  authority 
charged  with  the  control  of  domestic  animals  in  the  state 
from  whence  the  cattle  came,   certifying  that  said  cattle 
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have  been  examined  and  subjected  to  the  tuberculin   test 
«„%i,;«  "'^ty  days  next  preceding  the  date  of  such  impor- 
1  are  free  from  disease. 

mifestly  confers  no  powers  upon  a  city. 

ave  already  referred  to  a  resolution  of  the  State 

Health.     That  resolution  reads  as  follows: 

Asiatic  cholera,  epidemic  cerebro-spinal  men- 
mallpox,  diphtheria-  (including  membranous 
larlet    fever,    measles    or    tuberculosis    exists    in 

or  dwelling  occupied  by  a  dealer  or  seller  of 
her  dairy  products,  he  shall  discontinue  to  give, 
:ribute  such  products  to  any  person,  or  to  cream- 
Jtter  factories,  and  such  milk  or  dairy  products 
be  removed  from  the  infected  or  quarantined 
ntil  a  written  permit  is  granted  therefor  by  the 
township  clerk,  and  countersigned  by  the  health 
o  person  who  attends  cows,  or  does  the  milking, 
s  care  of  milk  vessels,  or  who  manufactures  or 
Ltter  or  other  dairy  products,  or  has  for  sale  or 
a  butter,  milk,  or  other  dairy  products,  shall 
:ed  to  enter  a  premises  wherein  exists  any  of 
?s  named  herein,  nor  shall  he  come  in  contact 
«tly  or  indirectly  with  any  person  who  resides 
►n  or  is  an  occupant  of  such  infected  or  quar- 
lace  or  premises.  Rule  21,  State  Board  of 
)07. 

seeme  to  be  complete  and  perfect  in  itself,  and 
no  powers  upon  the  city  acting  as  such  or  as 
f  health, 
n  696  of  the  Code  provides  that: 

shall  have  power  to  prevent  injury  or  annoy- 
anything  dangerous,  offensive  or  unhealthy,  and 
my  nuisance  to  be  abated;  to  provide  for  the 
of  weeds  and  other  noxious  growths  upon  any 
;  therein ;  to  provide  for  the  immediate  seizure 
ctiion  of  tainted  or  unsound  meat  or  other  pro- 
establish  all  needful  regulations  as  to  the  man- 
f  packing  and  slaughter  houses,   renderies,   tal- 
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low  chan-dleries  and  soap  factories,  bone  fa<?tories,  tan- 
neries, and  manufactories  of  fertilizers  and  chemicals, 
within  the  limits  of  such  cities  or  towns;  to  regulate  and 
restrain  the  deposit  and  removal  of  all  offensive  material 
and  substance,  and  the  engendering  of  offensive  odors 
and  sights  therefrom,  so  as  to  protect  the  public  against 
the- same;  to  establish  and  regulate  slaughter  houses;  and, 
in  cities  having  five  thousand  or  more  inbabitants,  to 
buiH  and  control  the  same. 

These  are  all  the  provisions  of  the  written  law  ap- 
plicable to  the  case,  and  it  is  manifest  that  none  of  them 
give,  either  to  the  city  or  to  the  board  of  health,  power 
to  license  milk  dealers.  That  power  seems  to  be  conferred 
on  the  dairy  commissioner;  and  the  matter  of  tuberculin 
•tests  seems  to  be  reposed  upon  the  state  veterinarian.  The 
universal  rule,  not  only  for  this  state  but  everywhere,  is 
that:  "Municipal  corporations  can  exercise  such  powers 
only  as  are  expressly  granted,  and  such  implied  ones  as 
are  necessary  to  make  available  the  powers  expressly  con- 
ferred and  essential  to  effectuate  the  purposes  of  the  cor- 
poration, and  these  powers  are  strictly  construed."  Or,  ae 
stated  in  other  cases,  cities  of  this  state  have  these  pow- 
ers: First,  those  granted  by  the  Legislature  in  express 
words;  second,  those  necessarily  or  fairly  implied  or  in- 
cident to  the  powers  expressly  conferred;  and,  third,  those 
essential  to  the  declared  objects  and  purposes  of  the  cor- 
poration— Tiot  simply  convenient,  but  indispensable.  Heins 
V.  Lincoln,  102  Iowa,  77;  Burroughs  v.  Cherokee,  134 
Iowa,  429. 

Even  if  the  city  has  power  to  punish  by  fine  or  to 
regulate  tiie  milk  business,  this  would  not  authorize  it 
to  exact  a  license.  City  v,  Bumgardner,  supra,  No  im- 
plied power  exists,  for  the  reason  that  tlie 
state  itself  has  attempted  to  regulate  the  mat- 
ter, and  has  provided  for  licensing  the  business.  Iowa 
City  V.  Mclnerey,  114  Iowa,  692.  Moreover,  the  matter 
of  tuberculin  tests  seems  to  be  covered  by  section   6028j 
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of  the  Code  Supplement,  and  this  does  not  in  any  manner 
refer  to  cities. 

Again,  even  if  it  were  permissible  for  either  the  city 

or  the  board  of  health  to  exact  a  license,  attempt  is  made 

by  the  ordin-ance  to  vest  a  discretion  in  the  board  of  health 

which  the  law  does  not  permit,   and  which 

3.  Same:  con-  ^  ^       ^     ^  '^ 

ia!i^*'2Sfforin-  ^^^^^^  bo  intolerable  in  its  operation.  Under 
tion°^dc?cga-  ^^^  ordinance  the  board  might  arbitrarily 
tion  of  power.  ^^^  without  rcason  refuse  a  license  to  some 
and  grant  it  to  others.  All  are  not  placed  on  an  equality, 
and  the  guaranty  of  equal  opportunity  in  the  law  and 
under  the  law  is  disregarded.  If  the  city  had  the  power 
to  license,  it  could  not  delegate  this  power  to  another 
body,  leaving  to  that  body  a  discretion  in  the  matter.  This* 
is  in  effect  the  holding  in  State  Center  v.  Barenstein, 
66   Iowa,  249. 

In  Lumber  Co.  v.  Cicero,  176  111.  27  (61  N.  E.  764, 
42  L.  R.  A.  704,  68  Am.  St.  Rep.  163),  the  Supreme 
Court  of  Illinois  said:  "It  prohibits  that  which  is  in  it^ 
self  and  as  a  general  thing  perfectly  kwful  and  leaves  the 
power  of  permitting  or  forbidding  the  use  of  traffic  teams 
upon  the  boulevard  to  an  unregulated  official  discretion, 
when  the  whole  matter  should  be  regulated  by  permanent 
local  provisions  operating  generally  and  impartially.  The 
ordinance  is  not  general  in  its  operation.  It  does  not 
affect  all  citizens  alike  who  use  traffic  vehicles.  It  is  only 
persons  driving  traffic  vehicles  upon  the  boulevard  without 
the  permission  of  the  board  of  trustees  who  are  subjected 
to  the  penalties  of  the  ordinance.  The  ordinance  in  no 
way  regulates  or  controls  the  discretion  vested  thereby  in 
the  board.  It  prescribes  no  conditions  upon  which  the 
special  permission  of  the  board  is  to  be  granted.  Thus 
the  board  is  clothed  with  the  right  to  grant  the  privil^e 
to  some  and  to  deny  it  to  others.  Ordinances  which  thus 
invest  the  city  council  or  a  board  of  trustees  with  a  dis- 
cretion which  is  purely  arbitrary,  aawi  which  may  be  exer- 
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cised  in  the  interest  of  a  favored  few  are  unreasonable 
and  invalid."  See,  also,  Yick  Wo  r.  Hopkins,  118  U.  S. 
359  (6  Sup.  Ct.  1064,  30  L.  Ed.  220);  City  v.  Dudley, 
129  Ind.  112  (28  N.  E.  312,  13  L.  R.  A.  587,  28  Am. 
St  Rep.  180). 

If  it  were  necessary  to  a  disposition  of  the  case  we 
diould  be  inclined  to  hold  that  the  ordinance  is  so  unrea- 
reasonable  in  its  provisions  that  it  can  not  be  upheld,  but 
we  do  not  find  it  necessary  to  pass  upon  that  question; 
nor  do  we  consider  the  question  of  its  constitutionality. 
It  is  enough  to  aay  that  we  find  no  authority  in  law  for 
such  an  ordinance,  and  that  if  there  were  such  delegation 
of  arbitrary  power  to  the  board  of  health  to  grant  or  re- 
fuse licenses  in  its  discretion  it  could  not^be  upheld.  We 
are  also  constrained  to  hold  that,  as  the  Legislature  has 
provided  for  licensing  and  inspecting  the  business  by 
other  officers  or  bodies,  and  there  is  no  express  power 
in  the  city  to  do  so,  no  implied  power  should  be  held  to 
exist. 

That  plaintiffs  may  enjoin  the  enforcement  of  a  void 
ordinance  under  the  faots  shown  should  not  be  a  question 
of  doubt.     Such  remedy  has  frequently  been  upheld.     This 
iNTUMCTioN-       ^^  ft.  day  of  prevention — preventive  medicine, 
vSd"o?di.°^       preventive     law,     and     preventive     jurispru- 
'***^'  dence.     City  of  Austin  v.  Austin  City,  etc., 

87  Tex.  330  (28  S.  W.  528,  47  Am.  St.  Rep.  114),  up- 
holds the  remedy  here  adopted,  amd  it  cites  a  number* 
of  supporting  cases.  This  case  is  referred  to  with  ap- 
proval in  Ewing  v,  Wehster  City,  103  Iowa,  226,  and  is 
not  in  conflict  with  that  decision.  The  ordinance  involves 
somethijig  more  than  a  penalty.  If  enforced,  it  may  mean 
the  destruction  of  plaintiff's  business. 

Our  final  conclusion  is  that  the  trial  court  was  in 
error  in  dissolving  the  injunction.  The  case  will  therefore 
be  reversed  and  remanded,  for  a  decree  in  harmony  with 
this  opinion. — Reversed  and  remanded. 


Digitized  by 


Google 


362  Fmtz   v.    Snidee.  [147  Iowa 


William  Fritz,  Trading  as  Interstate  Nursery  Co.,  Ap- 
pellee, V.  George  W.  Snider,  Appellant 

Appeal:  review  on  certificate:  sufficiency  of  certificate.  The 
certification  of  a  cause  to  the  Supreme  Court  for  review  in- 
volving less  that  one  hundred  dollars  must  cover  the  entire  record 
upon  which  the  questions  to  be  reviewed  arise;  a  certification 
merely  of  questions  as  to  the  admissibility  of  evidence  is  not 
sufficient  to  authorize  a  review  thereof. 

Appeal  from  Jefferson  District  Court. — Hon.  D.  M. 
Anderson,   Judge. 

Thursday,  May  12,  1910. 

Appeal  dismissed. 

Bollin  J.  Wilson,  for  appellant* 

Tisdale  £  Heindel,  for  appellee. 

Ladd,  J. — The  amount  in  controversy  was  less  than 
$60.  The  evidence  was  not  taken  down  in  shorthand, 
and  np  bill  of  exceptions  filed.  The  trial  judge,  at  the 
time  judgment  was  entered,  filed  a  certificate,  reciting 
the  issues,  certain  rulings  on  the  "admissibility  of  evidence, 
saying  had  they  been  the  other  way,  judgment  would  have 
been  for  defendant,*  and  added  that:  "It  is  thought  of 
substantial  interest  in  the  administration  of  law  governing 
such  a  contract  to  have  the  decision  of  the  Supreme  Court 
upon  the  admissibility  of  evidence  offered  by  the  plaintiff 
and  received  by  the  court,  and  the  questions  relating  thereto 
are  hereby  certified  to  the  appellate  court  by  the  judge  sit- 
ting as  the  district  court  in  and  for  Jefferson   County." 
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The  certificate  is  not  such  as  is  exacted  by  statute  to  confer 
jurisdiction  on  this  court  in  a  suit  for  breach  of  contract 
wherein  the  amount  in  controversy,  as  appears  from  the 
pleadings,  does  not  exceed  $100.  There  can  be  no  review 
"unless  the  trial  judge  shall,  during  the  term  in  which 
judgment  is  entered,  certify  that  the  cause  is  one  in  which 
the  appeal  should  be  allowed,  and,  upon  such  certificate 
being  filed,  the  same  shall  be  appealable  regardless  of  the 
amount  in  controversy."  Section  4110,  Code.  The  cer- 
tificate required  is  of  the  cause,  and  not  of  the  questions, 
to  be  decided.  The  latter  must  arise  in  the  record  as  in 
causes  appealable  without  certificate,  and  upon  appeal  are 
to  be  presented  and  disposed  of  in  pursuance  of  like  pro- 
cedure. Kistner  v.  Conery,  109  Iowa,  439;  Percival  v. 
Strathman/ 112  Iowa,  747;  Wood  v.  Oriffith,  141  Iowa, 
314. 

What  questions  are  presented  by  the  record,  and  the 
influence  of  any  errors  discovered  on  the  outcome,  is  for 
this  court  alone  to  determine.  In  the  absence  of  such  a 
certificate  as  required  by  statute,  and  of  any  record  evi- 
dencing the  rulings  complained  of,  the  appeal  must  be, 
and  it  is,  dismissed. 


John  H.  Cox,  Appellant,  v.  James  K.  Clinb,  M.  S. 
Maxin,  Joe  Dbakeb,  Frank  Amish,  Herman  Vogel, 
W.    Frederick    Cline,    Frank    W.    Hora,    Frank 

PRIZLER. 

Negotiable  instruments:  fraud  in  execution  of  the  same.  Where 
I  signatures  to  a  contract  for  the  joint  purchase  of  property,  and 
to  a  joint  note  given  in  settlement  therefor,  were  procured  in 
reliance  upon  the  genuineness  of  the  signature  of  the  first  signer 
and  his  joint  interest  therein  and  liability  therefor,  but  who  was 
subsequently  released  from  liability  on  the  note  according  to  a 
previous  arrangement  with  him,  a  fraud  was  committed  upon  his 
associates  and  the  note  was  thus  rendered  unenforceable  in  the 
hands  of  the  original  payee. 
Vol.  147  Ia.— 23. 
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Same:    rescission:   pleading:  waiver:  appeal.    To  render  fraud  in 

2  the  execution  of  a  note  given  for  the  purchase  price  of  property 
a  complete  defense  to  an  action  thereon,  rescission  of  the  contract 
should  be  pleaded;  but  where  the  action  was  tried  on  the  theory 
of  rescission  and  without  objection  to  evidence  bearing  thereon 
because  rescission  was  not  filleged,  and  the  plaintiff  requested 
an  instruction  on  the  theory  that  rescission  was  an  issue,  there 
was  a  waiver  of  the  defect  in  pleading,  and  the  omission  can  not 
be  urged  on  appeal  as  a  ground  of  reversal. 

Evidence:    conversation  by  telephone:   identity  of  person  talked 

3  WITH.  The  identity  of  a  person  speaking  through  a  telephone 
may  be  established  not  alone  by  the  sound  of  his  voice,  but  from 
other  circumstances  as  well;  as,  from  the  fact  that  he  appeared 
at  the  telephone  in  response  to  a  call  for  a  person  by  his  name, 
admitted  that  such  was  his  name  and  was  familiar  with  the  trans- 
actions inquired  about. 

In  the  instant  case  the  evidence  of  identity  is  held  sufficient  to 
take  that  question  to  the  jury  and  to  admit  the  testimony  con- 
cerning the  conversation  over  the  telephone. 

Sale  contract:    rescission:    waiver.    Where  one  is  informed  of  an 

4  election  to  rescind  his  contract,  but  by  his  own  act  precludes  the 
other  party  from  stating  the  ground  of  rescission,  there  is  a  waiver 
of  the  necessity  of  stating  the  reason  for  rescission,  and  the 
party  seeking  to  rescind  may  urge  any  tenable  cause  therefor. 

Same:    notice  of  rescission:  reasonable  time.    The  rescission  of  a 
.5    contract  for  fraud  must  be  within  a  reasonable  time  after  ascer- 
taining the  fraud;  and  what  is  a  reasonable  time  depends  upon 
the  circumstances  of  the  case. 
In  the  instant  case  the  evidence  is  held  sufficient  to  take  the  ques- 
tion of  notice  of  rescission  within  a  reasonable  time  to  the  jury. 

Evidence:    harmless    error.     The   admission    of   evidence   bearing 

6  only  upon  matters  concerning  which  no  issue  was  submitted  to  the 
jury  was  not  prejudicial. 

Instructions:    statement  of  issues.    Where  the  jury  is  plainly  told 

7  that  unless  a  certain  defense  is  established  the  verdict  should  be 
for  plaintiff,  it  was  not  error,  in  stating  what  was  essential  to 
make  out  such  defense,  to  omit  doing  so  in  the  alternative  form. 

Appeal  from  Johnson  District   Court. — ^Hon.   R.   P. 
Howell,  Judge. 

Thursday,  May  12,  1910. 
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Action  on  a  promissory  note  resulted  in  the  dis- 
missal of  the  petition.     The  plaintiff  appeals. — Affirmed. 

Wade,  Butcher  &  Davis,  for  appellant. 

Holbert  <6  Kimball  and  Milton  Bemley,  for  appellees. 

Ladd^  J. — I.     The  note  sued  on  was  executed  by  de- 
fendants  and  one  Stover  to  William  T.   Tracy,   and  by 
him  indorsed  to  plaintiff,  "Without  recourse.^'     With  two 
others  of  like  amounts,  it  was  executed  May 
'"  ^SSS^MTs:     24,   1904,   for  $666.66.     These  were  given 

fraud  in  exc-  , 

ctttion  of  the  in  pursuauco  of  a  contract  signed  by  the 
parties  thereto,  by  the  terms  of  which  each 
subscriber  agreed  to  pay  $200  for  a  share  in  a  stallion 
(there  being  ten  shares),  payable  in  cash  or  "one-third 
in  one  year,  one-third  in  two  years  and  one-third  in  three 
years  after  July  1,  1904,  secured  by  joint  and  severable 
n^otiable  notes  with  interest.^'  W.  P.  and  John  Bradley 
acted  as  agents  for  Tracy,  and,  as  a  help  to  obtaining 
subscribers  for  shares,  proposed  to  Joe  E.  Stover  that  he, 
head  the  list  on  the  subscription  pa}>er  and  join  in  the 
execution  of  the  notes,  and  promised  that,  if  he  would 
do  so,  a  share  in  the  horse  would  be  transferred  to  him 
without  cost,  and  that  he  would  be  released  from  pay- 
ment of  the  notes.  Stover  yielded  to  the  temptation, 
though  apparently  unconscious  that  in  so  doing  he  was 
assisting  in  the  perpetration  of  a  fraud  on  his  neighbors, 
and,  in  pursuance  of  the  arrangement,  headed  the  list 
of  subscribers  as  well  as  the  signers  of  the  notes.  The 
day  after  the  execution  of  the  latter  the  Bradleys  indorsed 
on  each  note  "May  26,  1904,  Joe  Stover,  released,  credited 
by  $66.66.'^ 

On  the  representation  that  Stover  had  subscribed  for 
a  share,  and  would  join  in  the  execution  of  the  notes, 
becoming  liable  thereon,  the  other  defendants  subscribed, 
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when,  had  they  known  he  was  to  receive  a  share  for  the 
use  of  his  name  merely,  and  to  be  released  from  the  note, 
they  would  not  have  done  so.  Th-at  this  was  a  fraud  on 
his  associates  appears  from  the  opinion  on  the  former 
appeal.     139  Iowa,  128. 

The  plaintiff  acquired  the  note  June  21,  1906,  nine 
days  prior  to  maturity,  and  it  is  insisted  that  the  evidence 
was  insufficient  to  sustain  the  finding  of  the  jury  that  he 
was  not  a  holder  in  good  faith.  We  held  otherwise  on 
the  former  appeal,  and  an  examination  of  the  record  as 
made  on  the  last  trial  has  confirmed  the  correctness  of 
that  conclusion. 

II.     To  avail  themselves  of  the  fraud  mentioned  as  a 
complete  defense,  the  contract  must  have  been  rescinded, 
and  appellant  contends  that  rescission  was  neither  pleaded 
2  Same-  rcscis-     ^^^  provcn.     It  may  be,  as  said  by  appellee, 
wSFvc?/""*^*^'   that  the  allegations  in  the  answer  were  suffi- 
appcai.  cient,    but    these    were    withdrawn    by    the 

amended  and  substituted  answer,  which,  though  specifically 
alleging  the  fraud,  omitted  any  reference  to  rescission. 
.The  trial,  however,  proceeded  on  the  theory  that  whether 
there  had  been  a  rescission  was  in  issue.  No  objection 
to  the  evidence  bearing  thereon  because  not  alleged  was 
interposed,  and  the  plaintiff  requested  an  instruction  that, 
"in  order  to  rescind  a  contract,  the  party  seeking  to  do 
so  must  return  to  the  other  party  everything  of  value 
which  he  received  under  and  by  virtue  of  said  contract. 
You  are  instructed,  therefore,  that  unless  you  find  from 
the  evidence  that  defendants  returned  to  said  Tracy,  or 
offered  to  return  to  him,  everything  of  value  which  they 
received  under  and  by  virtue  of  said  contract,  they  will 
be  deemed  to  have  accepted  the  terms  of  said  contract, 
and  be  bound  thereby,  and  your  verdict  must  be  for  the 
plaintiff."  Though  there  were  other  representations  said 
to  have  been  fraudulent,  none  of  these  were  submitted  to 
the  jury,  but  plaintiff  requested  that  the  jury  be  instructed 
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that^  unless  the  representations  with  re&pect  to  Stover  were 
material  and  operated  as  a  fraud  on  defendants,  the  ver- 
dict should  be  for  plaintiff,  thereby  treating  that  issue 
as  properly  raised  when  this  were  not  possible  under  the 
pleadings  in  the  absence  of  rescission  being  alleged.  We 
are  satisfied  that  the  defect  in  the  amended  and  substi- 
tuted answer  was  overlooked  at  the  trial  which  proceeded 
as  though  rescission  of  the  contract  had  been  averred 
therein.  In  these  circumstances  the  omission  can  not  bo 
urged  as  a  ground  of  reversal.  McLeod  v.  Thompson, 
138  Iowa,  304;  Sanson  v.  Kline,  136  Iowa,  101;  Marengo 
Savings  Bank  v.  Kent,  135  Iowa,  386;  Fenner  v.  Crips, 
109  Iowa,  455. 

III.     Nor  can  it  be  said  that  the  evidence  was  insuffi- 
cient to  support  a  finding  that  a  rescission  was  effected. 
Letters  written  by  Maxin  to   Tracy   in    1904   related   to 
a  breach  of  the  contract,  and  not  to  fraud 

3.  Evidence: 

by°teirph^ne-  ^^  procuring  it.  Maxiu,  acting  for  defend.- 
mZiktd^''  a^ts,  wrote  a  letter  in  April,  1905,  saying 
^^***  the  purchasers  chose  to  rescind  the  contract, 

and  that  they  held  the  horse  as  his  property.  But  there 
was  no  evidence  showing  how  or  to  whom  the  letter  was 
addressed,  nor  where  Tracy  then  resided.  He  had  pre- 
viously written  Maxin  that  he  had  changed  his  location 
from  Galesburg,  111.,  to  Martin,  Tenn.,  but  about  this 
time  Holbert  ascertained  that  he  had  left  there  and  had 
gone  to  southeastern  Missouri  and  was  'Moving  from  place 
to  place."  Evidently  the  circuonstances  were  not  such  as 
to  raise  a  presumption  that  this  letter  was  ever  received 
by  Tracy.  In  a  prior  communication,  the  date  of  which 
does  not  appear,  Maxin  had  written  that  the  horse  was 
not  up  to  the  contract,  and  inquired  what  was  to  be  done 
with  him.  To  this  Tracy  had  responded  by  offering  to 
furnish  another  horse,  but  advising  that  the  stallion  be 
tried  another  year.  This  -did  not  purport  to  be  a  rescis- 
S'ion,  and  there  was  none  unless  effected  through  defend- 
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ants'  attorney,  Holbert*  As  to  this  appellant  says:  "(1) 
That  the  testimony  of  Holbert  was  not  admissible;  (2)  that 
the  ground  of  rescission  was  not  stated;  and  (3)  that  it 
was  not  made  within  a  reasonable  time.'*  It  appears  th«t 
Holbert  was  employed  by  the  defendants  to  visit  Tracy 
and  arrange  a  settlement  if  possible,  and  for  the  purpose 
went  to  Martin,  Tenn.,  in  the  forepart  of  April,  1905. 
Upon  reaching  there,  he  foimd  Tracy's  name  on  the  hotel 
register,  but  learned  that  he  had  gone  to  a  place  in  south- 
eastern Missouri,  and  proceeded  there.  ^  Again  his  name 
appeared  on  the  hotel  register,  and  a  horse  in  a  livery 
was  said  to  be  his,  but  the  attorney  was  informed  that  he 
was  out  in  the  country  some  twenty-eight  miles  distant. 
Thereupon^  Tracy  was  called  over  the  telephone,  and  Hol- 
bert testified  that  upon  inquiry  the  person  at  the  other 
end  said  his  name  was  Wm,  T.  Tracy,  and  that  he  had 
sold  a  horse  to  some  parties  at  Hills  (the  location  of  de- 
fendants). Holbert  then  informed  him  that  he  represented 
said  parties,  and  would  like  to  talk  about  the  matter,  and 
inquired  whether  he  would  return  to  town.  The  answer 
was  that  he  did  not  know.  The  attorney  then  asked  if 
he  could  meet  him  in  the  country.  The  response  was 
that  he  was  moving  from  place  to  place,  and  did  not  know 
where  he  would  be,  and  could  not  fix  a  time.  Holbert 
then  told  him  ;that  the  company  had  elected  to  rescind 
the  contract,  that  the  horse  would  be  held  from  that  time 
on  as  his  property,  and  asked  where  the  notes  were.  The 
answer  was  that  he  did  not  know  just  where  they  were. 
The  attorney  inquired  where  he  would  have  the  horse 
sent,  and  the  party  at  the  other  end  of  the  line  hung  up 
the  receiver.  This  testimony  was  taken  subject  to  objec- 
tion as  incompetent^  immaterial,  irrelevant,  and  the  mo- 
tion to  strike  on  these  grounds  was  subsequently  overruled. 
The  objection  raised  is  not  that  the  conversation  was  over 
the  telephone  (Shawyer  v.  Chamberlain,  113  Iowa,  742), 
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but  that  the  party  with  whom  it  occurred  was  not  iden- 
tified as  Tracy. 

Ordinarily  identity  of  one  speaking  through  a  tele- 
phone is  by  sound  of  voice.  But  it  may  appear  by 
circumstances  quite  as  certainly.  From  the  circumstances 
that  Tracy  had  been  located  at  Martin,  Tenn.,  had 
been  traced  to  a  particular  place  in  Missouri,  had 
appeared  at  the  telephone  in  response  to  a  call  for  a  per- 
son of  that  name,  admitted  that  such  was  his  name,  and 
was  familiar  with  the  transaction  of  the  defendants,  the 
jury  might  well  have  concluded  that  he  was  the  identical 
person  of  whom  the  stallion  had  been  purchased  and  who 
was  named  as  payee  in  the  note.  The  situation  was  some- 
what analogous  to  that  of  a  person  responding  to  a  letter 
or  telegram  addressed  to  him  at  his  usual  place  of  resi- 
dence; the  presumption  being  that  the  individual  respond- 
ing is  the  person  to  whom  the  letter  or  telegram  had  been 
sent.  Where  a  call  is  transmitted  over  a  telephone  for 
a  named  person  and  one  of  that  name  responds  to  the 
call,  it  would  seem  that  he  may  be  assumed  to  be  the 
identical  person  who  has  been  called.  As  seen,  other  cir- 
cumstanced tended  to  confirm  such  inference  in  the  case 
at  bar,  and  the  evidence  of  identity  was  sufficient  to  jus- 
tify submitting  to  the  jury  whether  the  person  with  whom 
Holbert  conversed  was  William  Tracy,  and  therefore  the 
testimony  of  Holbert  concerning  the  conversation  was 
properly   admitted. 

IV.     The   ground    for   rescinding   the   contract    does 

not  appear  to  have  been  stated  to  Tracy  by  Holbert.     But 

Tracy  was  advised  of  the  defendants'  election  to  rescind, 

and,  in  view  of  his  conduct  in  hanging  up 

tiact:  resets-     the  telephone  receiver,  we  are  not  inclined  to 

sion:  waiver.        ,     ,  ,     ,  -     , 

hold  that  a  statement  of  the  ground  therefor 
was  essential.  The  knowledge  his  agents  acquired  in  the 
transaction  was  imputed  to  him,  and  in  cutting  off  further 
conversation  he  may  be  assumed  not  to  have  cared  for  in- 
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formation  as  to  the  occasion  of  defendants'  action.  Had 
a  particular  ground  been  stated,  as  in  Donley  v.  Porter, 
119  Iowa,  645;  Hawes  v.  Swanzey,  123  Iowa,  51,  and 
like  cases,  a  different  question  would  arise.  But,  as  none 
was  mentioned,  the  defendants  may  urge  any  tenable 
cause  that  existed  for  rescissidn. 

V.  The  defendants  were  bound  to  notify  Tracy  of 
their  election  to  rescind  within  a  reasonable  time  after 
ascertaining  the  fraud  practiced.     What  was  a  reasonable 

5.  Same:  notice  ^^®  ncccssarily  depends  on  circumstances. 
JiaJ^wi''"'  Stover  testified  he  informed  them  about  two 
**™*'  months  after  the  purchase.     Maxin  fixes  the 

date  four  months  thereafter,  one  of  the  Clines  at  six  or 
eight  months,  and  the  others  at  some  time  in  the  fall  of 
1904.  That  there  were  nine  purchasers  is  entitled  to 
consideration,  as  several  persons  can  not  be  expected  to 
act  as  promptly  ^as  one.  The  fact  that  Tracy  was  a  non- 
resident apparently  without  a  permanent  place  of  abode 
also  should  be  taken  into  account.  That  conditions  did 
not  change  subsequent  to  the  discovery  of  the  fraud  should 
have  some  influence.  Because  of  these  facts,  it  can  not 
be  said  as  a  matter  of  law  that  the  delay  in  advising 
Tracy  of  their  election  to  rescind  was  unreasonable.  That 
issue  was  for  the  jury. 

VI.  The  admission  in  evidence  of  a  letter  written 
by  an  attorney  to  Tracy  and  affirmatively  appearing  not 
to  have  been  received  by  him  was  without  prejudice,   as 

6.  EviDiNci:  ^*'  Dierely  inclosed  a  tally  sheet,  and  sug- 
harmiess  error,  g^^^^  ^^  possibility  of  the  horse  not  being 

a  sure  foal  getter.  So,  too,  was  the  secondary  evidence 
of  the  pedigree  without  prejudice,  as  no  issue  relating 
thereto  was  submitted  to  the  jury.  The  loss  of  letters 
received  in  evidence  was  sufficiently  proven. 

The  attorney  concerning  whose  conversations  with 
Cline  and  Stover  testimony  was  received  had  been  sent 
by  plaintiff  to  talk  with  them,  and,  for  this  reason,  such 
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testimony  was  competenit.  Evidence  that  the  fees  col- 
lected for  the  service  of  the  horse  were  insufficient  to 
meet  the  expense  of  handling  was  received,  but,  as  this 
had  no  bearing  on  the  issue  submitted,  the  ruling  admittihg 
the  same  oughit  not  to  be  denounced  as  prejudicial. 

The    instructions    as    a    whole   clearly    presented    the 

issues  to  the  jury.     The  seventh  paragraph  in  its  entirety 

correctly  stated  the  law.     The  jury  was  plainly  told  that, 

unless  the  defense  was  made  out,  a  verdict 

statement  of'     should  be  returned  for  plaintiff,  and,  in  view 

issues. 

of  this,  it  was  not  error  in  stating  what 
was  essential  to  make  out  such  defense  to  omit  -doing  so 
in  alternative  form.  Instruction  seven  and  one-half  was 
in  harmony  with  the  opinion  on  the  former  appeal. — 
Ajjirmed, 


Joseph  Tuffree,  Appellee,  v.  John  Q.  Saint,  Appellant. 

Documentary  evidence:    admissibility.    A  memorandum,  kept  by  a 

1  party  in  a  book  for  that  purpose,  showing  the  terms  of  a  con- 
tract and  made  in  the  presence  of  the  adverse  party,  read  over 
to  him  and  acquiesced  in  by  him  is  admissible  in  evidence  for 
the  purpose  of  showing  the  agreement,  over  the  objection  that 
it  is  not  competent  because  not  signed  by  the  adverse  party,  and 
not  a  memorandum  used  to  refresh  the  memory  of  the  witness. 

Brokers:    recovery  of  commission:   evidence:   instruction.    A  real 

2  estate  agent  seeking  to  recover  commission  under  an  alleged  con- 
tract providing  for  the  same,  on  condition  that  he  urge  a  cer- 
tain person  to  purchase  the  property,  need  not  show  that  his 
urging  such  party  was  an  inducement  or  the  procuring  cause  of 
a  sale,  but  he  may  recover  on  proof  that  he  urged  such  person 
to  buy  and  that  he  purchased  the  property. 

Same:    instruction:   when  non-prejudicial.    An  instruction  which 

3  requires  of  the  successful  party  a  stronger  showing  than  is 
necessary  for  his  recov.ery  is  not  prejudicial  to  the  defeated 
party. 

Same:    instructions.    Plaintiffs  version  of  the  commission  contract 

4  in  the  instant  case  was  that  defendant  agreed  to  pay  a  commis- 
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sion  if  plaintiff  would  see  a  certain  person  and  urge  him  to  buy 
the  property,  and  that  he  saw  and  urged  such  person,  who  pur- 
chased the  same.  The  defendant's  version  of  the  agreement 
was  that  the  plaintiff  should  induce  such  person  to  purchase, 
and  under  either  version  of  the  contract'  the  evidence  justified 
a  finding  for  plaintiff.  Held,  that  an  instruction  requiring  plain- 
tiff to  show  that  he  had  a  contract  with  defendant  requiring  him 
to  urge  such  person  to  purchase  the  property,  and  that  if  he 
failed  to  do  so  he  could  not  recover,  was  not  in  conflict  with 
another  instruction  regarding  defendant's  claim  that  plaintiff  should 
induce  a  sale,  so  as  to  justify  a  reversal  of  the  judgment  for 
plaintiff. 

Appeal  from  Marshall  District  Court. — Hon.   J.   M. 
Pabkeb,  Judge. 

Thuesday,  May  12,  1910. 

Action  at  law  to  reoover  a  commission  for  finciing  a 
purchaser  of  defendant's  real  estate.  Trial  to  a  jury, 
verdict  and  judgment  for  plaintiff,  and  defendant  ap- 
peals.— Affirmed. 

J.  M.  Whitaker,  for  appellant. 

F.  L.  Meeker  and  Bumham  &  Egermayer,  for  ap- 
pellee. 

Dbemee,  C.  J. — ^Plaintiff  alleged  that  defendant 
agreed  to  pay  him  a  commission  of  $150  if  he  would  see 
one  Hole  and  urge  him  to  buy  defend«ant'8  property,  that 
he  did  see  Hole,  urged  him  to  buy,  and  that  he  did  pur- 
chase the  property  from  defendant.  Defendant  admitted 
that  he  agreed  to  pay  plaintiff  one-half  the  regular  com- 
mission for  the  sale  of  the  real  estate  provided  he  (plaintiff) 
would  see  Hole  and  urge  and  induce  him  to  purchase  the 
property  on  or  before  July  1,  1907.  He  claims,  however, 
that  plaintiff  did  not  induce  Hole  to  buy,  and  that  the 
9ale  was  not  made  until  after  July  1st,  the  time  fixed  for 
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the  sale.     On  these  issues  the  case  was  tried,  the  testimony 
being  in  conflict^  resulting  in  a  verdict  for  plaintiff. 

L  Plaintiff  was  permitted  to  introduce  on  the  trial 
of  the  case  a  memorandum  entered  upon  his  book  in  which 
he  listed  the  property  left  with  him  for  sale,  made  by  his 
(plainitiff's)  daughter  at  the  time  when  it  is  claimed  the 
arrangements  were  made  with  defendant  This  memo-, 
randum  reads  as  follows: 

1907.  J.  Q.  Saint 

May  31  412  N.  4th  St  60x196 

$200  8  rooms,  closets,  bath,  etc 

22x24  bam,  electric  light  in  bam. 
Wood  house  and  chicken  house  combined. 
Sold  to 
D.  E.  Hole    All  modem  (fine  basement) 

'07  $150.00  $6,400 

Defendant  interposed  the  following  objection  thereto: 
"The  defendant  objected  to  the  introduction  of  this  paper, 
as  it  did  not  appear  to  be  a  contract  signed  by  John  Q. 
Saint,  nor  ie  it  a  memorandum  used  to  refresh  the  mind 
of  the  witness,  and  for  the  further  reason  that  it  is  incom- 
petent, immaterial,  and  irrelevant."  These  objections  were 
overruled,  and  exception  taken. 

Plaintiff's  daughter  testified  that  she  made  this  entty 
upon  a  book  kept  for  that  purpose,  in  defendant's  pres- 
ence, and  that  after  it  was  made  it  was  read  over  to  de- 
fendant, and  that  he  assented  thereto.  This  made  the 
entry  competent  testimony.  It  may  be  that  the  part  of 
it  referring  to  the  sale  to  Hole  should  not  have  been 
admitted  because  it  must  have  been  entered  after  it  had 
been  read  to  defendant;  but  no  objection  was  made  on 
this  ground.  There  was  no  error*  in  admitting  the  entry 
in  evidence. 

IL  The  trial  court  gave  the  jury  the  following, 
among  other,  instructions: 
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(4)  In  order  to  plaintiff's  recovery  in  this  action  it 
is  incumbent  upon  him  to  establish  by  a  preponderance 
of  the  evidence  the  following  material  allegations  of  his 
petition,  to  wit:  First.  That  the  defendant  listed  with 
the  plaintiff  for  sale,  or  to  find  a  purchaser,  the  real  es- 
tate named  in  the  petition.  Second.  That  it  was  orally 
agreed  between  these  parties  that  the  plaintiff  should  see 
one  Hole  and  urge  that  said  Hole  to  purchase  defendant's 
property  upon  such  terms  and  conditions  as  defendant 
and  said  Hole  could  agree.  Third.  That  the  plaintiff 
did  so  urge  said  Hole  to  purchase  defendant's  property 
in  issue,  and  the  said  Hole  did  purchase  the  same  accord- 
ingly upon  the  terms  and  conditions  agreed  upon  by  him 
and  the  defendant.  Saint.  Fourth.  That  tbe  plaintiff 
was  to  have  and  receive  for  his  services  iti  bringing  about 
the  sale  to  said.  Hole  the  sum  of  $150. 

(6)  If  you  find  by  a  preponderance  of  the  evidence 
that  the  plaintiff,  Tuffree,  had  an  oral  contract  with  the 
defendant,  Saint,  substantially  as  follows,  to  wit,  that  the 
plaintiff  would  see  Hole  and  urge. him  to  purchase  said 
property  upon  terms  and  conditions  satisfactory  to  Saint 
and  Hole,  and  Hole  did  so  purchase  of  Saint,  then  in 
that  case  the  plaintiff  was  to  have  as  commission  for  his 
services  $150,  and  you  further  find  that  in  pursuance  to 
this  agreement  the  plaintiff  saw  said  Hole,  urged  him  to 
buy  the  property  in  issue,  and  Hole  did  buy  it  of  said 
Saint  upon  the  terms  agreed  upon  between  Saint  and  Hole, 
then  the  plaintiff  would  be  entitled  to  recover  in  this 
action  $150,  with  interest  at  six  percent  from  June  9, 
1907. 

(7)  You  are  instructed  that,  although  you  may  find 
that  the  plaintiff,  Tuffree,  had  the  contract  with  said 
Saint  that  he  claims  to  have  had,  yet  if  you  further  find 
that  plaintiff,  Tuffree,  did  not  induce  the  said  D.  E. 
Hole  to  purchase  Saint's  property,  and  that  said  Hole 
purchased  the  same  independently  of  anything  that  Tuffree 
did  or  said  and  without  regard  thereof,  the  plaintiff 
can  not  recover  in  this  action. 

(8)  You  are  instructed  that  if  you  find  from  the 
evidence  that  the  sale  and  transfer  of  the  property  in 
question  from  Saint  to  said  D.  E.  Hole  was  not  induced 
or  brought  about  by  the  efforts  of  the  plaintiff,  Tuffree, 
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for   the   reason  that  Tuffree  did  not  urge  Hole  to  buy, 
then  he  can  not  recover  in  this  action. 

(9)  The  plaintiff^s  right  to  recover  in  this  action  de- 
pends upon  the  performance  on  'his  part  of  the  contract 
he  says  he  had  with  the  defendant  Saint,  and  his  part 
was  to  urge  the  said  D.  E.  Hole  to  purchase  Saint's  prop- 
erty upon 'the  terms  and  conditions  to  be  agreed  upon 
by  Saint  and  the  purchaser  Hole.  If  you  find  from  the 
evidence  that  the  plaintiff  Tuffree,  had  no  such  contract 
with  Saint,  then  he  can  not  recover  in  this  action. 

(10)  If  you  find  by  the  evidence  as  claimed  by  the 
defendant  that,  in  case  the  said  plaintiff  should  induce 
the  said  Hole  to  purchase  the  said  premises,  the  plaintiff 
^ould  receive  but  one^half  of  the  regular  commission, 
your  verdict  should  be  for  the  plaintiff  for  one-half  of  the 
r^ular  commission;  that  is,  should  you  find  the  plaintiff 
entitled  to  recover  under  the  contract  as  claimed  by  the 
defendant,  and  not  under  the  contract  as  claimed  by  the 
plainitiff. 

The  complaint  made  of  these  instructions  is  in  the 
indiscriminate  iise  of  the  words  "urge'^  and  "induce." 
That  there  is  a  difference  in  these  terms  is  clear;  but, 
as  plaintiff  claimed  that  his  contract  provided  a  commis- 
sion for  urging  Hole  to  purchase  the  property,  he  was 
not  required  to  show  that  this  urging  was  an  inducement 
or  the  procuring  cause  of  the  sale.  Two  instruotions, 
Nos.  seven  and  eight.,  required  a  showing  on  the  part  of 
plaintiff  that  his  part  in  the  transaction  induced  the  sale 
to  Hole;  but  this  was  not  prejudicial  to  defendant,  for  it 
required  of  plaintiff  a  stronger  showing  than  was  nec- 
essary. 

Instruction  nine  told  the  jury  that  plaintiff  was  re- 
quired to  show  that  he  had  a  contract  with  defendant 
whereby  he  (plaintiff)  was  to  urge  Hole  to  purchase  the 
property,  and  that  if  he  failed  to  do  so  he  could  not 
recover.  Instruction  ten  refers  to  defendant's  claim  as 
to  the  nature  of  the  conrt:ract,  which  was  that  plaintiff 
should  induce  the  siale.     There  was,  as  we  think,  no  such 


Digitized  by 


Google 


366  Shea   v.    Cutler.  [147  Iowa 

conflict  in  the  instructions  as  would  justify  a  reversal. 
If  the  contract  was  as  plaintiff  claims,  he  was  not  re- 
quired to  show  that  what  he  did  induced  the  sale.  If 
the  contract  was  as  defendant  contends,  then  doubtless 
it  was  necessary  to  show  that  what  plaintiff  did  was  the 
procuring,  or  one  of  the  procuring,  causes  of  the  sale. 
The  court  instructed  that^  if  plaintiff  had  failed  to  make 
out  the  contract  as  claimed  by  him,  he  could  not  recover, 
and,  in  addition,  it  was  stated  that,  even  if  he  had  made 
out  such  a  contract,  it  was  necessary  to  show  that  what 
he  did  induced  the  sale.  In  this  there  was  no  error  pre- 
judicial to  defendant.  Even  if  there  be  a  ooniflct,  as  the 
jury  was  justified,  under  either  theory,  in  finding  for 
plaintiff,  defendant  can  not  complain. 

There  is  no  claim  that  any  of  the  instructions  an- 
nounces an  incorrect  rule  of  law  as  an  abstract  proposi- 
tion, nor  is  there  any  contention  made  that  the  verdict 
is  without  support  in  the  testimony. 

No  prejudicial  error  appears,  and  the  judgment  must 
be,  and  it  is,  affirmed. 


T.  J.  Shea,  Appellant,  v.  Edwin  Outxbb. 
J.  P.  Steels,  Appellant,  v.  Edwin  Cutleb. 

Contracts:    genuineness  of  signature:   alteration:   evidence:   ac- 

1  COUNTING.  In  this  action  for  an  accounting  and  judgment  for 
a  certain  percent '  of  the  profits  of  business  done  by  defendant 
under  an  alleged  written  contract,  in  which  plaintiff  was  to  work 
for  defendant  and  recover  such  profits  as  part  compensation  for 
his  services,  the  evidence  is  held  insufficient  to  show  that  the* 
contract  relied  upon  was  executed  by  defendant;  and  insufficient 
to  show  that  certain  erasures  and  interlineations  in  the  copy  of 
the  claimed  contract  held  by  plaintiff  and  relied  upon  by  him  were 
made  by  defendant  or  with  his  knowledge  and  consent. 

Same:    oral  evidence:    admissibility.     In  this  action  one  plaintiff 

2  seeks  to  recover  for  services  performed  under  a  claimed  written 
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substitute  for  a  prior  written  contract  voluntarily  abandoned  by 
him,  but  conceded  as  binding  if  it  had  been  carried  out  An- 
other plaintiff  is  attempting  to  recover  on  a  written  contract 
which  by  material  alterations  made  by  him  was  rendered  invalid, 
if  in  fact  they  were  executed  so  as  to  be  binding.  Held,  that 
neither  plaintiff  can  rely  upon  oral  conversations  preceding  and 
referring  to  the  attempted  execution  of  the  written  contract, 
in  the  absence  of  a  showing  of  fraud  or  imposition  on  the  part 
of  the  defendant  resulting  in  the  failure  to  execute  a  binding 
written  agreement. 

Appeal  from  Polk  District  Court. — Hon.  James  A.  Howe, 

Judge. 

Thubsdat,  May  12,  1910. 

These  are  two  aetions  in  equity,  tried  together  in 
the  lower  court,  in  each  of  which  plaintiff  asked  an  ac- 
counting by  defendant  as  to  the  'business  done  by  him 
as  contractor  and  jobber  of  steam,  water,  and  gas  fittings, 
plumbing,  sewer  work,  and  pipe  covering  in  Des  Moines, 
in  the  one  case  from  September  1,  1904,  to  January  1, 
1906,  and  in  the  second  case  from  January  2,  1905,  to 
January  1,  1906,  and  for  judgment  in  each  case  against 
the  defendant  for  two  percent  of  the  profits  of  his  business 
during  the  period  specified  under  an  alleged  contract,  by 
which  plaintiff  in  each  case  was  to  work  for  defendant 
during  the  specified  period  at  a  fixed  rate  of  compensa- 
tion, and  receive  in  addition  thereto  said  two  percent  on 
the  profits  of  his  business.  In  the  Steele  case  plaintiff 
also  asked  reformation  of  the  written  contract  Defendant 
in  each  case  denied  the  execution  of  the  contract  relied 
upon,  and  by  stipulation  of  the  parties  evidence  was 
introduced  on  the  question  whether  the  contracts  sued 
upon  were  in  fact  executed;  evidence  introduced  in  either 
case  to  be  considered  in  the  other  so  far  as  applicable. 
By  further  stipulation  it  was  agreed  that,  before  evidence 
as  to  the  accounting  was  introduced,  the  trial  court  should 
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make  a  finding  in  each  case  whether  plaintiff  had  estab- 
lished such  contract  as  to  entitle  him  to  have  an  account- 
ing of  defendant's  business.  After  hearing  the  evidence 
the  court  found  that  in  the  Shea  case  the  defendant  did 
not  execute  the  contract  relied  upon^  and  'in  the  Steele 
case  that  the  contract  relied  upon  by  plaintiff  bearing 
the  defendant's  signature  had  been  materially  altered  with- 
out the  knowledge  or  assent  of  defendant,  and  was  there- 
fore invalid.  Thereupon  each  plaintiff  filed  an  amendment 
to  his  petition,  in  which  he  alleged  an  oral  contract  sub- 
stantially in  the  terms  emibodied  in  his  alleged  written 
contract,  which  oral  contract  had  not  been  reduced  to 
writing,  and  asked  the  same  relief  as  had  been  asked  on 
the  alleged  contract  in  writing.  The  defendant  in  each 
case  answered  the  amended  petition,  in  substance  denying 
the  allegations  thereof,  and  the  court  entered  a  decree 
denying  plaintiff  in  each  case  any  relief,  and  entered  judg- 
ment against  plaintiff  in  each  case  for  costs.  From  these 
findings  and  judgments  the  plaintiff  in  each  case  appeals. — 
Affirmed. 

Read  &  Read,  for  atppellantd. 

Blake  &  Blahe,  for  appellee. 

McClain,  J. — The  only  direct  testimony  as  to  the 
transactions  between  the  parties  was  that  of  the  defendant 
and  of  these  plaintiffs,  and  tihey  are  in  substantial  agree- 
ment to  the  effect  that  during  the  fall  of  1904  there  were 
conversations  between  the  defendant  and  both  Shea  and 
Steele  with  reference  to  their  continuing  in  the  employ- 
ment of  defendant  in  his  general  business  of  plumbing 
and  steam  and  gas  fitting  during  the  year  1905,  at  a  fixed 
rate  of  compensation,  with  the  additional  inducement  of 
some  percentage  on  the  profits  of  the  business.  Defendant 
testified  that  two  percent  of  the  profits  of  the  business, 
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after  deducting  losses  by  bad  accounts,  etc.,  was  to  be 
divided  equally  between  the  plaintiffs.  On  the  other  hand, 
plaintiffs  substantially  agreed  in  their  testimony  that  each 
was  to  have  two  percent  of  the  profits  in  the  entire  busi- 
ness, and  that^defendant  represented  that  on  the  amount 
of  business  which  he  had  been  doing  this  would  amount 
to  at  least  $600  for  each  of  them.  Each  of  the  witnesse^k 
testified  as  to  efforts  made  towards  reducing  this  arrange- 
ment to  writing  by  means  of  two  separate  contracts;  de- 
fendant's account  being  that  in  'the  latter  part  of  December, 
1904,  at  the  suggestion  of  plaintiffs,  he  wrote  out  two 
coiitracts,  one  for  each  of  them,  with  duplicates,  signed 
the  four,  and  delivered  one  each  to  Shea  and  Steele,  that 
Shea  signed  his  contract  and  returned  it  to  defendant, 
and  that  Steele  retained  his,  expressing  the  desire  to  con- 
aider  the  matter  further.  There  was  inrtroduced  in  evi- 
dence an  instrument  in  defendant's  handwriting  on  one 
of  his  letter  heads,  purporting  to  be  such  a  contract  as 
tliat  above  described,  dated  January  2,  1905,  and  signed 
by  both  defendant  and  Shea.  Buit  Shea's  action  is  based 
on  another  instrument  written  by  himself,  purporting  to 
be  dated  September  1,  1904,  signed  by  himself,  and  pur- 
porting to  have  the  signature  of  defendant  attached  there- 
to, which  instrument  differs  in  material  respects  from 
the  one  written  by  defendant  and  confessedly  signed  by 
both  of  them.  Shea's  explamation  as  to  these  two  instru- 
ments is  that,  some  days  after  he  had  signed  the  instru- 
ment drawn  by  defendant,  he  expressed  io  defendant  his 
dissatisfaction  with  its  terms,  on  the  ground  that  they 
were  not  in  accordance  with  the  previous  negotiations, 
whereupon  defendant  told  him  to  draw  such  a  contract 
as  he  wanted,  and  defendant  would  sign  it,  whereupon 
Shea  wrote  out  at  defendant's  desk,\on  one  of  his  letter 
heads,  the  contract  on  which  he  sues,  and  handed  it  to 
defendant,  who  after  oasually  inspecting  it  affixed  his 
signature  thereto  and  returned  it  to  Shea.  As  between 
Vol.  147  Ia.— 24. 
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Shea  and  defemdajxt  tbe  principal  ooatroyersy  is  aB  to  the 
genuineness  of  defendant's  signature  to  this  alleged  seoond 
oontraoty  the  execution  of  which  defendant  unequivocally 
denies  in  hie  testimony. 

The  trial  court  had  before  it  not  only  the  first  con- 
tract between  Shea  and  defendant  with  defendant's  genu- 
iae  signature  thereto,  but  also  the  instrument  delivered  to 
CoMTiA  Steele   with    defendant's   genuine   signature, 

of^siJSSSfe:  ^^^  ^  large  number  of  bank  checks  bearing 
SnS-*T<>  *^'  defendant's  signature,  conceded  to  be  genu- 
~"'*'^«-  ine.      Expert   witnesses    as    to   handwriting, 

after  examining  the  signatures  conceded  to  be  genuine, 
differed  in  opinion  as  to  whether  the  alleged  signature  of 
defendant  to  the  contract  drawn  by  Shea  was  genuine. 
As  we  read  the  testimony  of  these  witnesses  we  are  in- 
clined to  the  conclusion  that  those  for  the  defendant  deny- 
ing the  genuineness  of  the  signature  are  entitled  to  greater 
credence.  Those  testifying  for  the  plaintiff  admit  that 
the  signature  in  question  is  quite  unlike  the  other  sig- 
natures of  the  defendant,  and  their  explanations  as  to 
how  they  reach  the  conclusion  that  it  is  that  of  the  same 
person  who  wrote  the  signatures  conceded  to  be  genuine 
are  far  from  persuasive.  But  as  the  instruments  have 
been  transmitted  to  us  for  examination,  we  are  inclined  to 
give  greater  weight  to  the  appearance  of  these  signatures 
than  to  the  testimony  of  the  experts.  It  is  to  us  perfectiy 
plain  that  if  the  signatures  of  defendant  conceded  to  be 
genuine  represent  his  ordinary  and  natural  method  of 
signing  his  name,  then  the  signature  in  question  is  not 
his,  unless  it  was  written  in  an  assumed  or  unnatural 
manner.  Counsel  for  plaintiffs  practically  concede  that 
the  signature  in  question  does  not  appear  to  be  that  of 
the  same  person  who  wrote  the  signatures  conceded  to  be 
genuine,  but  they  attempt  to  account  for  the  discrepancy 
by  the  claim  that  defendant  wrote  his  name  in  an  un- 
natural and  unusual  way,  with  the  purpose  of  afterward 
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denying  the  execution  of  the  contract.  As  defendant  al- 
ready had  a  comtract  signed  by  Shea^  it  does  not  seem 
reasonable  to  suppose  that,  while  the  occasion  for  having 
a  valid  contract  existed,  he  should  have  conceived  the 
purpose  of  pretending  to  execute  a  contract  which  he 
might  afterwaTds  deny.  There  is  notiiing  in  the  evidence 
to  support  this  theory,  unless  it  be  a  statement  of  de- 
fendant's stenographer  as  a  witness  that  during  the  latter 
part  of  the  year  1905  defendant  said  to  her  that  plaintiffs 
might  think  they  had  contracts  with  him,  but  they  would 
find  out  that  they  were  mistaken.  This  testimony  is  not 
very  persuasive,  for  the  same  witness  testified  that  Steele 
told  her  in  the  fall  of  1905  that  "Cutler  did.  not  know 
that  he  (Steele)  was  going  to  bring  a  contract  and  make 
him  hold  to  it,  but  he  was  when  the  time  came." 

We  reach  the  conclusion,  which  was  that  reached  by 
the  trial  court,  that  there  is  not  sufficient  evidence  to 
support  Shea's  claim  that  the  contract  in  his  handwriting 
was  signed  by  defendant.  Some  of  the  circumstances 
supporting  this  conclusion  are:  First,  that  the  instrument 
written  'by  him  is  antedated  September  1st,  and  Shea 
does  not  pretend  that  there  wtfis  any  conversation  between 
him  and  defendant  with  reference  to  this  very  material 
change,  which  would  give  him  two  percent  on  the  business 
for  practically  three  months  preceding  the  execution  of 
Ihe  contract,  which  both  of  them  had  already  signed;  and, 
second,  that  during  his  subsequent  employment  with  de- 
fendant he  constantly  received  compensation  for  extra 
hours'  work  beyond  the  $4  per  day  stipulated  in  the  con- 
tract, although  one  of  the  stipulations  in  the  contract 
which  they  had  both  signed  was  that  Shea  must  render 
good  and  faithful  services  to  the  best  of  his  ability,  and 
"must  be  willing  to  be  at  store  to  help  check  out  and  in 
the  men,  and  help  take  stock  account,  land  in  other  work 
pertaining  to  the  store  to  be  done  after  work  hours."  Shea 
testified  that  he  had  rendered  such  services  to  defendant 
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before  and  after  the  usual  hours  for  work,  but  claimed 
that  the  extra  pay  he  had  received  was  for  working  after 
hours  and  on  Sundays  out  of  the  shop,  and  that  he  re- 
ceived no  extra  pay  for  the  additional  services  he  was  to 
render  under  the  contract  in  carrying  on  the  general  busi- 
ness. A  further  discrepancy  bet\^^een  the  contract  which 
both  signed,  and  the  one  on  Vhich  plaintiff  relies,  is  that 
the  former  provides  for  an  allowance  to  Shea  of  two  per- 
cent of  the  gross  eaimings  of  the  plumbing  business  of 
defendant,  while  the  contract,  written  by  Shea  specifiee 
this  additional  compensation  as  two  percent  of  all  busi- 
ness done  by  the  defendant.  As  to  this.  Shea's  testimony 
was  that  he  understood  the  term  "plumbing  business"  to 
include  all  of  defendant's  business,  although  he  was  in 
fact  only  a  plumber,  and  under  the  rules  of  the  unions, 
to  one  of  which  he  belonged,  was  not  allowed  to  do  steam 
or  gas  fitting,  or  other  kinds  of  wdrk  within  the  scope 
of  defendant's  business  than  that  of  plumbing.  Shea  did 
not  testify  that  he  objected  specifically  to  defendant  that 
the  contract  which  they  had  signed  was  not  in  accordance 
with  their  agreement  in  any  of  the^  particular  respects, 
but  only  that  in  some  ways  not  pointed  out  such  contract 
did  not  correspond  to  their  agreement.  It  does  not  seem 
reasonable  that  defendant  would  have  agreed,  without  dis- 
cussion or  protest,  to  these  material  modifications  of  a  con- 
tract already  fully  executed,  unless,  as  already  suggested, 
he  had  at  that  time  formed  a  purpose  of  pretending  to 
affix  to  the  contract  written  by  Shea  a  signature  which 
he  might  afterwards  deny,  and  the  circumstances  lend  no 
color  whatever  to  any  such  purpose  on  his  part  in  volun- 
tarily writing  his  name  at  once  and  without  objection  to 
a  writing  materially  different  from  the  instrument  for 
which  it  was  proposed  as  a  substitute.  There  is  no  other 
testimony  than  that  of  Shea's  to  the  actual  affixing  of 
defendant's  signature  to  the  contract  on  which  Shea  has 
sued;  for,  while  both  Shea  and  Steele  testify  to  the  cir- 
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cumstances,  Steele  only  says  that  defendant  signed  the 
paper  which  Shea  presented  to  him  without  pretending  to 
identify  this  contract  as  the  -one  which  defendant  thus 
signed.  We  are  satisfied  on  the  whole  record  that  Shea 
has  failed  to  prove  the  execution  by  defendant  of  the  con- 
tract on  which  he  sues. 

As  to  the  contract  relied  upon  by  Steele,  it  is  suffi- 
cient to  say  that  it  shows  several  erasures  and  interlinea- 
tions which  do  not  appear  in  the  duplicate  which  defendant 
retained.  The  only  question  is  whether  these  erasures 
and  interlineations  were  made  by  the  defendant  or  with 
his  knowledge  and  consent,  and  we  think  on  this  question 
Steele  has  not  sustained  his  burden  of  proof.  We  have 
in  the  record  the  testimony  of  an  attorney  to  whom  Steele 
presented  his  copy  of  this  contract  for  the  purpose  of 
consulting  him  as  to  its  meaning  and  effect,  and  the  wit- 
ness testified  that  it  did  not  then  show  the  erasures  and 
interlineations  complained  of.  Steele  ddd  not  testify  that 
after  the  contract  was  delivered  to  and  taken  away  by  him 
he  had  any  further  negotiations  with  defendant  as  to  the 
making  of  changes,  nor  that  after  he  himself  signed  this 
contract  it  was  presented  to  the  defendant  and  acquiesced 
in  by  him  as  the  contract  between  them.  Indeed,  Steele 
does  not  testify  that  he  ever  advised  defendant  that  he 
had  signed  the  contract  after  having  retained  it  for  con- 
sideration. It  is  true  that  in  one  portion  of  his  testimony 
he  said  that  he  signed  it  after  these  erasures  and  inter- 
lineations had  been  made  by  defendant,  but  this  statement 
seems  to  be  inconsistent  with  his  other  statement  as  to 
what  took  place  with  reference  to  the  execution  of  this 
contract  We  reach  the  conclusion  therefore  that  Steele 
is  not  entitled  to  recover  on  the  contract  on  which  he 
sues,  and  this  conclusion  makes  it  unnecessary  to  consider 
the  question  whether  he  is  entitled  to  have  the  contract 
reformed  so  as  to  show  that  his  two  percent  should  be 
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oamputed  on  the  entire  businese,  and  not  solely  on  the 
plumbing  business. 

There  is  not  enough  evidence  in  the  record  to  justify 
the  granting  of  relief  to  either  of  plaintiffs  on  an  orai 
contract  which  through  mistake  or  inadvertence  was  not 
reduced  to  writing.  The  conversations,  as 
evidence:  ad-  Stated  bv  all  the  witnesses,  contemplated 
written  contracts.  There  was  unquestionably 
some  attempt  to  execute  written  contracts.  If  written  con- 
tracts binding  on  the  partie©  were  not  executed,  unless 
the  failure  of  execution  resulted  from  some  fraud  or  im- 
position on  the  part  of  defendant,  plaintiffs  can  not  re- 
cover. No  such  fraud  or  imposition  appears^  Shea  vol- 
untarily abandoned  a  written  contract  which  was  confesa- 
edly  binding  if  it  had  been  carried  out,  and  now  attempts 
to  recover  on  a  written  suibstdtute  for  such  contract  Steele 
attempts  to  recover  on  a  contract  which  he  has  rendered 
invalid  by  material  alterations,  if  in  fact  it  was  ever  exe- 
cuted on  his  part  so  as  to  become  binding  on  him.  We 
can  see  no  ground  for  allowing  either  of  these  parties 
to  now  rely  upon  oral  conversations  preceding  and  having 
reference  to  the  attempt  to  execute  written  contracts. 

If  we  should  concede  good  faith  to  plaintiffs,  there 
is  nothing  in  the  case  to  show  any  imposition  practiced 
upon  them.  Shea  has  received  payment  for  all  his  time^ 
and  for  much  extra  time  at  the  rate  of  $4  per  day,  al- 
though, as  he  himself  testified,  the  usual  rate  of  compen- 
sation for  plumbers  was  $3.75  per  day.  And  Steele,  who 
was  qualified  only  as  a  bookkeeper,  has  received  pay  at 
the  same  rate  which  he  was  previously  receiving  from 
defendant  for  the  same  bind  and  amount  of  work. 

On  the  whole  case,  we  are  satisfied  that  the  decree 
and  judgment  of  the  trial  court  in  each  was  right,  and 
it  is  affirmed. 
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Joseph  Tbettbb  v.  Chioaoo  Geeat  Western  Rt.  Co., 

Appellant 

Injury  to  growing  crops:  measure  of  damages.  The  damage  to 
growing  crops  where  no  injury  to  the  land  is  claimed  may  be  de- 
termined by  estimating  the  damage  to  the  crop  directly,  rather 
than  indirectly  by  estimating  the  value  of  the  land  with  the  crops 
before  and  after  the  injury,  by  determining  the  value  of  the  crop 
in  the  field,  or  on  the  market,  with  proper  deductions  for  the 
cost  of  maturing  and  marketing  of  the  same. 

Same:  instruction  :  assumption  of  fact.  In  this  action  the  court 
3  instructed  that  recovery  was  sought  for  damage  to  growing  <:rops 
and  not  to  the  land,  and  that  in  arriving  at  the  amount  of  dam- 
age the  jury  should  consider  the  cost  of  production  up  to  the 
time  of  loss,  the  market  value  in  the  field  or  in  the  market  place, 
and  proximity  to  the  market,  and  should  consider  all  evidence 
of  damage  or  loss  and  the  opinion  of  witnesses  as  to  the  value 
of  the  crops  and  cost  of  production.  Held,  not  objectionable  as 
assuming  a  right  of  recovery,  since  there  is  no  occasion  for 
the  jury  to  apply  an  instruction  as  to  damages  unless  the  other 
issues  are  found  for  the  .plaintiff,  as  to  which  the  jury  was  else- 
where instructed;  nor  was  it  objectionable  as  proceeding  on  the 
theory  that  all  the  crops  were  destroyed;  nor  because  unsupported 
by  evidence  of  the  cost  of  production. 

Same:    measure  of  damages:   instruction.    In  an  action  to  recover 

3  for  injury  to  a  growing  crop  the  jury  should  be  told  whether 
plaintiff  should  be  allowed  the  market  value  of  the  crop  in  the 
field  or  in  the  market  place,  and  if  in  the  market  place  whether 
deductions  should  be  made  for  the  cost  of  maturing  and  placing 
it  upon  the  market,  or  whether  such  expense  was  to  be  elimin- 
ated. The  instruction  in  this  action  is  held  to  have  been  insuffi- 
cient in  these  respe^s. 

Drainage  of  surface  water:    obstruction  to  natural  flow.    A  rail- 

4  way  company  is  bound  to  use  ordinary  care  in  filling  a  passage 
way  for  surface  water,  usually  and  naturally  flowing  under  its 
tracks,  so  as  not  to  unnecessarily  dam  up  and  throw  the  water 
back  onto  an  adjoining  land  owner,  thus  causing  him  unneces- 
sary inconvenience  and  damage. 

Growing  crops:    evidence  of  value.     In  an  action  for  damage  to 
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5    crops  evidence  as  to  the  value  of  the  crop  should  be  confined  to 
such  a  crop  as  plaintiff  had. 
It  is  also  held  that  an  exclusion  of  a  price  list  which  gave  the 
same  prices  for  growing  plants  that  plaintiff  had  testified  to  was 
not  prejudicial. 

Appeal  from  Marshall  District  Court. — ^Hon.  J.  M. 
Paekek,  Judge. 

Fkiday,  May  13,  1910. 

Action  for  damages  resulted  in  judgment  against  de- 
fendant>  from  whidh  it  appeals. — Reversed. 

Carr,  Carr  &  Evans  and  Carney  £  Carney,  for  ap- 
pellant 

Bradford  &  Johnson,  for  appellee. 

Ladd,  J. — The  two  lots  belonging  to  plaintiff  and  con- 
taining about  five  acres  of  land  are  bounded  on  the  south- 
east by  the  right  of  way  of  the  Chicago  &  Northwestern 
Railway  Company,  parallel  with  which  and  immediately 
beyond  is  the  right  of  way  of  the  Chicago  Great  Western 
Rlulway  Company.  These  lots  are  lower  than  the  land 
surrounding  them,  and  the  Vater  gathering  on  them  flows 
through  a  natural  depression  from  the  northwest  to  the 
southeast,  passing  tiherefrom  beneath  a  bridge  sixteen  or 
eighteen  feet  long  in  the  roadbed  of  the  Chicago  &  North- 
western Eailway  Company,  and  prior  to  July,  1907,  im- 
der  a  similar  bridge  in  the  roadbed  ol  the  Chicago  Great 
Western  Eailway  Company.  A'bout  that  time  a  car  load 
of  earth  was  dumped  into  the  way  beneath  the  latter 
bridge,  obstructing  the  passage  of  water,  to  plaintiff's  in- 
jury. Later  on  seven  or  eight  gravel  cars  were  emptied 
at  the  same  place,  filling  the  space  beneath  the  bridge, 
and  this  so  obstructed  the  passage  of  water  that  upon  a 
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heavy  fall  of  rain  in  the  fore  part  of  August  the  water 
was  thrown  back  on  plaintiff's  land  where  it  stood  for  sev- 
eral days,  destroying  about  four  hundred  heads  of  cabbage, 
three  hundred  tomato  plants,  and  about  two  thirds  of 
thirteen  thousand  celery  plants.  The  cabbages  were  ma- 
ture. The  clery  appears  to  have  been  ready  for  bleaching, 
but  whether  this  process  is  to  be  regarded  as  essential  to 
maturity  or  merely  as  a  preparation  for  market  we  are 
not  advised.  The  tomato  vines,  though  large,  had  no  to- 
iDatoes  on. 

Recovery  for  the  value  of  these,  and  not  for  injury 

to  the  knd,  was  dermanded.     Their  value  in  the  field  or 

else  on  the  market  with  deductions  of  the  reasonable  cost 

of  maturing  and  marketing  was  the  correct 

GROWING  measure   of   damages.      Blunck   v.   Railway, 

CKOFs:   mca-  ,  , 

tare  of  142  lowa,  146.    See,  also,  Smith  v.  Railway, 

38  Iowa,  518,  and  McMahon  v.  Dubuque, 
107  Iowa,  63.  In  Drake  v.  Railway,  63  Iowa,  302,  re- 
lied on  by  'appellant,  perawment  damages  to  the  premises 
were  claimed  in  connection  with  the  loss  of  crop,  and 
this  accoimts  for  the  approval  of  a  different  rule  in  that 
ease.  The  same  is  true  of  Harvey  v.  Railway,  129  Iowa, 
465.  Where  damage  to  the  crop  only  is  claimed,  and  not 
to  the  soil,  either  because  of  injury  to  it  in  connection 
w4th  a  permanent  or  perennial  growth  thereon,  there  is 
no  good  reason  for  not  estimating  the  damage  to  such 
crop  directly,  rather  than  indirectly,  by  estimating  the 
values  of  land  with  it  before  and  after  the  injury.  Neces- 
sarily such  difference  is  the  difference  between  the  values 
of  the  growing  crops  thereon  before  and  after  the  injury, 
and  the  same  result  is  reached.  The  circumstance  that  grow- 
ing crops  ordinarily  are  regarded  as  part  of  the  realty  is 
not  oo»trolling.  These  may  be  disposed  of  apart  from  the 
land  (StrawhacJcer  v.  Ives,  114  Iowa,  661),  and  in  meas- 
uring damages  thereto  the  value  of  the  land  is  not  in- 
volved.    The  cause  was  tried  on  this  theory,  and  the  ob- 
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jections  to  the  evidence  because  not  presenting  the  proper 
measure  of  damages  were  rightly  overruled. 

II.     It  is  contended,  however,  that^  even  though  the 
measure  of  damages  be  as  stated,  the  instructions  did  not 
90  inform  the  jury.     In  -the  ninth  instruction  the  court 
c  w,   •   *        stated  that  the  action  was  "to  recover,  not 
XumptiSn'o?"     f^^  damages  done  to  his  land,  but  for  dam- 
'**^*  age    done    to   his    celery,    cabbage^    and    to- 

matoes.^^  The  tenth  instruction  may  be  set  out:  "In  ar^ 
riving  at  the  amount  you  find  the  plaintiff  entitled  to 
recover,  you  should  take  into  consideration  the  labor,  care, 
and  attention  and  expense  you  find  he  bestowed  upon  hie 
celery,  cabbage,  and  tomatoes  up  to  the  time  of  the  loss; 
or,  in  other  words,  an  element  to  be  considered  by  you 
is  the  cost  of  production.  You  may  consider  the  market 
value  of  said  crop  in  the  field  or  in  the  market  place  upon 
the  streets  and  how  near  they  were  ready  for  the  market 
in  either  place,  or  what  further  was  necessary  to  be  done 
to  make  them  ready  for  the  market  in  either  place.  The 
main  thing  is  to  take  into  consideration  everything  in  the 
evidence  that  will  aid  you  in  arriving  at  a  fair  and  just 
verdict.  To  whatever  amount  you  find  add  interest  at  the 
rate  of  six  percent  from  time  of  loss."  This  was  all  that 
was  said  bearing  on  the  measure  of  damages,  save  a  remark 
in  the  eleventh  instruction  "that,  in  ascertaining  and  fix- 
ing the  'amount  of  plaintiff's  damage  or  loss,  consider  all 
the  evidence  upon  that  point,  and  -also  consider  and  weigh 
the  opinion  of  witnesses  who  have  testified  as  to  the  value 
of  such  crops  and  the  cost  of  producing  them."  The  crit- 
icisms of  the  instruction  quoted  are  (1)  that  it  assumes 
that  plaintiff  will  recover;  (2)  it  allows  the  cost  of  pro- 
duction, though  no  evidence  thereof  was  introduced;  (3)  it 
allows  recovery  for  market  value  without  requiring  de- 
ductions for  cost  of  miaturing  and  marketing;  and  (4)  it 
proceeds  on  the  theory  that  all  the  plants  were  destroyed. 
Taking  these  up  separately,  it  is  to  be  said  of  the  first 
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that  there  is  no  occasion  for  the  jury  to  resort  to  an  in- 
etruction  on  the  measure  of  damages,  unless  the  finding 
on  tiie  other  issues  is  for  the  plaintiff.  Only  in  that 
event  is  such  -an  instruction  made  use  of,  'and  this  is  quite 
as  manifest  to  the  jury  as  to  the  court.  Prior  instructions 
had  clearly  stated  that  proof  of  specified  allegations  by 
a  preponderance  of  the  evidence  was  essential  to  plaintiff's 
recovery,  and,  in  view  of  this,  it  is  inconceivable  that 
the  jury  could  have  inferred  from  the  above  that  they  were 
to  find  for  plaintiff  in  any  event.  Consideration  of  the 
instructions  as  a  whole  obviates  any  such  inference, 

Next,  it  is  said  there  was  no  evidence  of  the  cost 
of  production.  This  is  not  so.  It  appeared  that  plan-ts 
were  started  from  seed  in  a  hothouse,  and  then  trans- 
planted. The  value  of  plants  before  being  transplanted 
was  proven.  One  of  defendant's  witnesses  testified  to  the 
cost  of  labor  on  an  acre  of  celery  up  to  ihe  time  of  hill- 
ing and  bleaching,  and  from  then  on,  and  it  appeared 
that  the  plaintiff  had  about  three-fourths  of  an  acre  in 
that  crop.  From  this  evidence  the  cost  of  production  might 
have  been  inferred. 

The  fourth  criticism  is  equally  without  foundation, 
but,  as  to  the  third,  it  must  be  conceded  that  no  definite 
measure  for  damages  was  stated  to  the  jury.  Considera- 
tion of  the  cost  of  production  as  well  as  the 
of  dama^^      market  price  in  the  field  or  in  the  market 

instruction.  ■■  i  <•    i   i  -i 

place,  and  cost  of  labor  necessary  yet  to  be 
done  was  authorized,  but  the  purpose  of  so  doing  was  not 
stated,  and  no  intimation  was  given  as  to  any  rule  by 
which  the  jury  should  be  guided  in  determining  the 
amount  of  damages  to  be  awarded.  Was  plaintiff  to  be 
allowed  the  market  v«alue  of  the  plants  in  the  field  or  in 
the  market  place,  and,  if  the  latter,  were  deductions  to 
■  be  made  of  the  reasonable  cost  of  maturing  the  crop, 
preparing  for  and  placing  it  on  the-  market,  or  was  such 
co0t  to  be  eliminated  as  plaintiff  seems  to  have  done  in 
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testifying  for  that  in  any  event  he  would  have  done  the 
work?     On  what  theory  did  the  jury  proceed?     The  rec- 
ord leaves  these  inquiries  unanswered,  and  the  conclusion 
necessarily   follows   that   there   was   error   in    omitting   to 
instruct  the  jury  the  measure  of  damages  to  be  awarded. 
III.     Compkint  is  made  of  the  ^charge  of  .the  court 
with  reference  to  defendant's  liability  for  obstructing  the 
flow  of  surface  water.     The  argument,  in  so  far  as  based 
on  the  assumption  that  defendant's  right  of 
SURFACE  way  was  taken  from  plaintiffs  land,  requires 

•truction  to       no  attention,  as  there  is  not  the  slightest  wer- 

natural  flow.  '  ^^ 

rant  in  the  record  for  such  assumption.  The 
instruction  proceeded  on  the  theory  that  defendant  in 
filling  the  passageway  beneath  the  bridge  and  where  sui> 
face  water  was  wont  to  flow  in  the  usual  and  natural  way, 
according  to  the  lay  of  the  land,  owed  plaintiff  the  duty 
not  to  unnecessarily  dam  up  and  throw  back  said  water, 
to  the  injury  of  neig'hboring  landowners,  but  was  bound 
to  exercise  ordinary  care  in  what  it  did,  so  as  not  to 
occasion  unnecessary  inconvenience  and  damage  to  such 
owners.  This  is  in  harmony  with  the  golden  maxim  of 
the  law,  that  one  must  so  use  his  own  property  as  not 
to  injure  the  rights  of  another,  which  also  is  the  funda- 
mental principle  on  which  all  the  decisions  of  this  state 
relating  to  surface  water  are  based.  In  Livingston  v. 
McDonald,  21  Iowa,  160,  the  right  of  each  to  do  with  his 
own  as  he  pleases  was  recc^ized,  but  with  the  qualifica- 
tion that  each  should  so  use  his  own  as  not  to  injure  his 
neighbor,  and  it  was  there  said  that  "he  can  not  make  his 
estate  more  valuable  by  an  act  which  unnecessarily  renders 
his  neighbor's  less  valuable.''  In  Willitts  v.  Railway,  88 
Iowa,  281,  after  referring  to  previous  holdings,  it  was 
said  to  be  the  rule  in  this  state  that  each  proprietor  in 
improving  his  land  must  do  so  in  a  careful  and  prudent 
manner  so  as  to  occasion  no  unnecessary  inconvenience 
or  damage  to  his  neighbor,   and   in  Sullens  v.  Railway, 


Digitized  by 


Google 


May  1910]  Teetteb  v.  Chicago  &  G.  W.  Ry.  Co.        381 

74  Iowa,  -659,  the  rule  was  declared  to  be  just,  and  that 
"the  reasons  for  requiring  that  improvements  on  land  be 
so  made  as  to  do  no  imnecessary  injury  to  other  lands 
apply  with  especial  force  to  the  construction  of  railways." 
See,  also,  Wilson  v.  Duncan,  74  Iowa,  491;  Wharton  v. 
Stevens,  84  Iowa,  107;  Matteson  v.  Tucker,  131  Iowa, 
511 ;  Hume  v.  City  of  Des  Moines,  —  Iowa,  — .  Un- 
doubtedly there  are  cases  to  the  contrary,  but  these  are 
from  states  where  the  common-law  nile  prevails,  though 
even  in  such  states  decisions  are  to  be  found  announcing 
the  doctrine  above.  The  evidence  without  dispute  dis- 
closed that  surface  water  after  rainfalls  usually  flowed 
from  the  surrounding  territory  down  several  streets  into 
that  along  plaintiff's  land,  and  from  there,  as  so  collected 
on  said  street,  onto  plaintiff's  land  at  one  place,  and  then 
along  a  depression  from  the  northeast  corner  to  the  open- 
ing under  the  bridges  of  the  two  railways.  That  the 
water  after  a  rainfall  gathered  in  a  stream  was  the  only 
inference  to  be  drauTi  from  the  evidence  and  as  such 
flowed  through  a  depression  or  swale  beneath  the  bridges, 
and  there  is  no  ground  for  the  suggestion  that  the  water 
was  in  a  diffused  state  and  not  so  gathered  in  a  course 
or  stream  as  to  exact  the  duty  of  defendant  in  making  the 
improvement  to  avoid  unnecessary  injury  to  plaintiff's  crop. 
IV.  The  ruling  by  which  Ford  was  not  permitted 
to  testify  to  the  value  of  a  field  of  celery  is  approved  on 
the  groimd  that  the  limitation  was  not  to  such  a  crop  of 
celery  as  plaintiff  had.  The  price  list  of- 
**  c«oM:"cvi.        fered   in   evidence  gave  the  price  of  plants 

dence  of  value.  ./»     i     i  i    •      •«•  i 

the   same   as   testitied    by   plamtm,    so   that 

its  exclusion  was  without  prejudice,  regardless  of  whether 

the  proper  foundation  for  its  introduction  had  been  laid. 

We  discover  no  error  in  the  record  save  the  omission 

to  instruct  on  the  measure  of  damages. — Reversed. 
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Rudolph  Wuelitzek  Compant,  Appellee,  v.  J.  L.  Rhsa, 

AppeUant 

Sales:    REsassioN:    notice:    evidence.     The  statement  by  the  pur- 

1  chaser  of  property,  upon  presentation  for  payment  of  the  chattel 
mortgage  note  given  for  the  purchase  price,  made  to  a  collector 
having  no  authority  to  represent  the  payee  in  any  other  way,  that 
the  purchaser  would  return  the  property  if  the  seller  would  cancel 
and  deliver  the  note  and  mortgage  and  repay  the  amount  paid  on 
the  purchase  price,  was  not  an  objection  by  the  purchaser  to 
the  condition  of  the  property  binding  upon  the  seller. 

Same:    rescission:    pleadings.     A  pleading  setting  out  a  warranty 

2  in  the  sale  of  property  and  breach  thereof,  and  offering  to  return 
the  property  to  plaintiff  in  as  good  condition  as  when  it  was 
delivered  to  defendant,  for  the  reason  that  it  is  unfit  for  the  pur- 
pose for  which  it  was  sold,  but  failing  to  aver  any  prior  offer 
to  return  or  to  rescind  the  contract,  is  insufficient  as  a  plea  of 
rescission  for  a  breach  of  warranty,  although  perhaps  sufficient 
as  a  plea  of  failure  of  consideration. 

Same:    failure  of  consideration:    evidence.     Where  the  evidence 

3  conclusively  shows  that  property  purchased  was  not  worthless 
but  did  have  a  substantial  value,  a  plea  of  failure  of  consider- 
ation is  not  sustained.  Such  evidence  is  only  available  in  support 
of  a  claim  of  rescission  or  for  damages  for  breach  of  warranty 
or  misrepresentation. 

Same:    breach  of  warranty:   damages:   evidence.    Where  the  pur- 

4  chaser  of  property  warranted  to  be  in  first  class  repair  keeps 
the  same  for  some  time  after  discovering  that  it  is  not  in  good 
condition,  and  with  the  seller's  consent  selects  his  own  time  for 
sending  the  same  away  for  repair,  and  it  does  not  appear  that 
the  time  consumed  in  making  the  repairs  is  unreasonable,  he  can 
not  recover  for  loss  of  business  during  the  time  reasonably  con- 
sumed in  making  the  repairs,  because  deprived  of  the  use  of  the 
property. 

Appeal  from  Cedar  Rapids  Superior  Court. — ^How.  Jamxs 
H.  RoTHROcK,  Judge. 
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Friday,  May  13,  1910. 

This  is  an  action  of  foreclosure  of  a  chattel  mort- 
gage. The  mortgaged  property  consists  of  a  harp,  and 
the  mortgage  was  given  to  secure  the  purchase  price  thereof. 
There  was  an  affirmative  answer  and  counterclaim  setting 
u-p  a  breach  of  warranty  in  the  sale  of  such  harp.  There 
was  a  judgment  and  decree  for  the  plaintiff  for  the  full 
amount  claimed.     Defendant  appeals. — Affirmed. 

Barnes  &  Chamberlain,  for  appellant. 

JJ.  C.  Blake  and  Redmond  &  Stewart,  iosr  appelleei. 

• 
Evans,  J. — The  original  transaction  out  of  which 
this  action  has  arisen  was  had  in  October,  1906.  The 
plaintiff  company  was  a  dealer  in  musical  instruments  at 
Cincinnati,  Ohio.  The  defendent  was  a  musician  engaged 
in  orchestral  work  in  and  about  Cedar  Rapids,  Iowa. 
The  defendant  wrote  to  the  plaintiff  requesting  prices 
on  orchestral  harps.  In  response  thereto,  the  plaintiff 
sent  him  a  list  of  "secondhand"  orchestral  harps,  with  a 
quotation  of  prices  on  each  one.  The  letter  in  which  such 
list  was  inclosed  contained  the  following  representation: 
"These  harps  are  all  in  first-class  repair."  In  the  quo- 
tation of  prices  the  particular  harp  which  was  afterwards 
selected  by  the  defendant  was  quoted  at  $800,  with  a  dis- 
count of  33  1-3  percent.  Replying  to  this  letter,  the  de- 
fendant offered  $500  for  this  particular  harp,  to  be  payable 
$100  C.  O.  D.,  and  the  balance  in  installments  of  $25 
per  month.  This  offer  was  accepted  by  the  plaintiff,  and 
the  harp  was  shipped  by  express  and  received  by  the  de- 
fendant and  the  notes  and  chattel  mortgage  in  suit  were 
executed  at  the  time  of  the  delivery.  The  first  three  in- 
stallment notes  were  paid  substantially  according  to  their 
terms,  but  no  other  payment  has  ever  been  made.     The 
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action  is  brought  by  plaintifF  to  recover  the  balance.  The 
defendant's  answer  is  in  two  counts.  In  the  first  count 
defendant  sets  up  a  warranty  consisting  of  the  repre- 
sentation above  quoted  from  plain tiifs  letter,  and  allies 
a  breach  of  such  warranty  in  that  the  harp  when  received 
was  not  in  first-class  repair.  It  is  averred  therein  that 
the  harp  "is  worthless  and  of  no  account  to  the  defendant,'* 
and  "defend'ant  hereby  offers  to  return  said  harp  to  plain- 
tiff in  as  good  condition  as  it  was  when  it  was  delivered 
to  him  for  the  reason  that  said  harp  is  unfit  for  the 
purpose  for  whidi  it  was  sold."  The  second  count  of  the 
answer  consists  of  a  counterclaim.  It  embraces  all  the 
allegations  of  the  first  count,  "and  in  addition  thereto 
states  that  at  the  time  he  purchased  the  said  harp  from 
the  plaintiff  he  was  engaged  in  teaching  music  and  con- 
ducting an  orchestra  at  Cedar  Rapids,  Iowa;  that  at  the 
time  he  puitehased  the  harp  from  the  plaintiff,  and  before 
he  ascertained  that  it  was  entirely  unfit  for  orchestral 
use,  he  entered  into  various  contracts  to  furnish  music  at 
divers  times  and  places ;  that  by  the  failure  of  the  plaintiff 
herein  to  furnish  this  defendant  with  a  harp  in  first- 
ckss  repair,  and  by  reason  of  their  negligence  in  repair- 
ing, and  their  failure  to  repair,  said  harp  within  a  rea- 
sonable time,  defendant  was  forced  and  did  abandon  his 
contracts  to  furnish  music,  as  aforementioned,  in  all  to 
his  damage  in  the  sum  of  $250."'  The  prayer  of  the 
answer  and  counterclaim  is  that  the  defendant  recover 
$425,  being  $250  damages  and  $175  paid  op  the  pur- 
chase price. 

It  appears  without  dispute  that  within  three  days 
after  receiving  the  harp  the  defendant  wrote  to  plaintiff, 
complaining  of  the  "action"  of  the  harp.  He  also  wrote 
•that  he  had  "gone  over  it  thoroughly,  and  found  it  a 
beautiful  toned  instrument  in  good  repair  with  the  ex- 
ception of  the  action."  Replying  to  this  complaint,  the 
plaintiff  suggested  that  defendant  have  the  same  repaired 
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if  possible  at  Cedar  Rapids,  at  Ihe  expense  of  plaintiff; 
otherwise  that  it  be  sent  to  the  Chicago  office  of  the  plain- 
tiff. Thereupon  defendiant  wrote  to  plaintiff  that  he 
*Tiad  it  fixed  up  temporarily,  and  as  soon  as  my  work 
gives  me  an  opportunity  I  shall  send  it  to  your  house  at 
Chicago,  as  it  is  far  from  being  satisfactory."  The  de- 
fendant used  the  harp  in  hid  work  until  about  the  middle 
of  Fefcroaiy.  On  February  11th,  he  wrote  to  the  plain- 
tiff that  the  harp  "is  getting  so  badly  out  of  shape  that 
it  Deeds  going  over  by  expert  repairers."  The  plaintiff 
suggested  that  the  harp  be  sent  to  one  Schimmeyer  of 
Chicago  for  the  purpose  of  repair.  On  February  19th, 
in  pursuance  of  this  suggestdon,  the  defendant  sent  the 
harp  to  Schimmeyer.  On  May  3d,  he  received  it  back 
from  Schimmeyer  in  apparently  first-class  repair.  On 
May  4tih,  he  wrote  to  the  plaintiff  company  that  "the, 
harp  is  now  in  good  condition  such  as  it  Aould  have  been 
when  shipped  to  me  from  Cincinnati."  In  this  letter, 
however,  he  claimed  damages  of  $200  as  being  the  amount 
lost  by  him  during  this  "period  of  waiting,"  and  "having 
no  instrument  to  fill  engagements." 

The  trial  court  made  the  following  finding  of  facts: 

(1)  That  at  the  time  the  defendant  first  received 
the  harp  in  controversy  from  the  plaintiff  the  same  was 
not  in  first-class  repair. 

(2)  That  when  the  harp  was  received  by  the  defend- 
ant after  the  same  had  been  shipped  by  him  to  one  Schim- 
meyer to  be  repaired  the  same  was  in  first-class  repair. 

(3)  That  at  the  time  of  the  trial  the  harp  was  not 
in  first-class  repair. 

(4)  That  shortly  after  the  harp  was  received  from 
Schimmeyer  the  sharping  fingers  did  not  work  properly. 
Some  of  the  strings  gave  forOi  a  buzzing  sound,  and  tlie 
action  was  not  good.  That  such  condition  continued  to 
the  time  of  the  trial. 

(6)  That  after  the  harp  had  been  received  from 
Schimmeyer  the  defendant,  upon  discovering  that  the 
sharping  fingers  did  not  work  properly,  that  some  of  the 
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strings  gave  forth  a  buzzing  sound,  and  that  the  action 
was  ^ot  good,  did  not  notify  the  plaintiff  of  those  facts, 
but  continued  to  use  the  harp  without  objection  to  its 
condition,  and  so  oontinued  to  use  the  same  for  several 
months. 

A  decree   was   entered   for   the   plaintiff   disallowing 
all  claim  and  counterclaim  of  the  defendant. 

I.     The   defendant   makes  no  complaint   of  the  first 
four  paragraphs  of  the  finding  of  facts.     He  claims,  how- 
ever,   that  the   fifth    finding   of   fact   is   contradictory    to 
undisputed  testimony,  and  he  urges  upon  us 
sion:  notice:      that   the    trial    court   must   have    overlooked 

evidence.  .  mi  .  i-  i 

such  testimony.     The  testimony  so  referred 
to  by  the  defendant  as  it  appears  in  the  record  is  that 
the  notes   were   sent  for  collection   to   the   Cedar  Rapids 
National  Bank,  and  that  they  were  presented  for  payment 
by  the  cashier  of  the  bank,   and  that  the   defendant  told 
the  circumstances  to  the  cashier,  and  said  that  he  would 
"send  the  harp  hack  to  the  Wurlitzer  people  if  they  would 
return   the  money   and   cancel   the   notes   and   mortgage." 
This  is  the  only  testimony  relied  on  by  defendant  at  this 
point.     It  is  manifestly  inadequate.     The  cashier  of  the 
^  ank  had  no  authority  from  the  plaintiff  to  represent  it 
1  any  way  except  in  the  collection  of  the  notes,  nor  did 
ie  cashier  assume  such  authority.     On  the  general  mer- 
is  of  the  case  we  would   be  slow  to   interfere  with  the 
ndings  of  the  trial  court  in  the  state  of  the  record  before 
s.    It  appears  that  the  instrument  in  question  was  brought 
ito  court,  and  expert  witnesses  made  experiments  thereon 
a  the  presence  of  the  court  as  illustrating  the  testimony, 
mother  instrument  also  was  brought  in  for  the  purpose 
f   illustration   and   comparison.      The   trial   court,    there- 
ore,   had   some   advantage   over   us   in  the   ascertainment 
f  the  facts  of  the  case.     Nor  does  the  state  of  the  record 
s  presented  to  us  raise  any  serious  question  in  our  minds 
s  to  the  correctness  of  the  trial  oourt^s  findings. 
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II.     It  is  urged  by  appellant  in  argument  tliat^  even 
tiiough  the  fifth  finding  of  fact  be  sustained,  the  appellant 
defendant  was  nevertheless  entitled  to  recover.     It  is  ar- 
gued that  the  court  was  misled  by  this  find- 
won:*  pica-        ing  of  fact  into  an  erroneous  view  of  the 

dings. 

law,  and  that  he  assimied*  that  notice  of 
defect  was  essential  to  defendant's  ri^t  of  recovery  for 
breach  of  warranty.  Assuming  the  correctness  of  defend- 
ant's position  "at  this  point  as  a  general  proposition,  it  is 
insufficient  to  carry  him  home. 

Turning  to  the  first  count  of  the  answer  for  our  first 
consideration,  it  is  difficult  to  determine  therefrom  whether 
it  is  intended  thereby  to  plead  a  rescission  of  the  contract 
for  a  breach  of  warranty,  or  whether  it  is  intended  to 
plead  a  mere  failure  of  consideration.  This  count  sets 
out  the  warranty  and  the  breach  thereof.  Its  final  aver- 
ment is  that  "defendant  hereby  offers  to  return  said  harp 
to  plaintiff  in  as  good  condition  as  it  was  when  -it  was 
delivered  to  him,  for  the  reason  said  harp  is  unfit  for 
the  purpose  for  which  it  was  sold.''  There  is  no  aver- 
ment that  the  defend«ant  had  made  such  offer  prior  to  the 
filing  of  his  answer.  Nor  is  there  any  averment  that  the 
defendant  did  at  any  time  prior  to  the  filing  of  his  answer 
rescind,  or  offer  to  rescind,  the  contract  We  think,*  there- 
fore, that  this  count  is  quite  insufficient  as  a  plea  of  re- 
scission of  the  contract  by  reason  of  the  alleged  breach  of 
warranty.  This  count,  however,  does  aver  that  the  harp 
is  worthless  and  of  no  account  to  the  defendant.  This 
is  perhaps  sufficient  in  view  of  other  allegations  as  a  plea 
of  failure  of  consideration. 

Treating  this  count   as   sufficient  plea  of  failure  of 
consideration,   we   are  confronted  with   the   fact   that   the 
evidence   fails   to   sustain   it.      On   the  con- 
^  of  consldera-     trary,  the  testimony  on  the  part  of  defend- 
ant  shows   conclusively   that   the   harp   was 
not  worthless,  but  that  it  did  have  substantial  value.     This 


Digitized  by 


Google 


388  WuELiTZER  Co.  V.  Rhea.  [147  Iowa 

particular  defense  can  not  be  sustained  by  a  mere  showing 
that  the  value  was  less  than  the  consideration  paid.  Such 
a  showing  is  available  to  the  purchaser  only  in  support  of 
a  claim  of  rescission  or  of  a  claim  for  damages  based  upon 
a  breach  of  warranty  or  of  false  representations.  Our 
conclusion,  therefore,  is  that  the  first  count  of  defendant's 
answer  does  not  plead  a  rescission,  and  that  its  plea  of  fail- 
ure of  consideration  is  not  sustained  by  the  evidence. 

III.     In  the  second   count  of  the  answer,   which   is 
denominated  a  counterclaim,  the  defendant  claims  damages 
in  the  sum  of  $250,  in  the  words  which  we  have  already 
Same-  breach     qu<>t®d   herein.      The   alleged   warranty   was 
diiS'«S\"e^i-     *^^   ^®   ^^n>    was    in    "first-class    repair." 
dence.  When  the  defendant  discovered  that  the  harp 

was  not  in  such  repair,  he  elected  to  call  upon  the  plaintiff 
company  to  put  it  in  such  repair,  to  which  the  plaintiff 
company  agreed.  He  also  kept  and  used  the  harp  for 
over  three  months  before  sending  the  same  to  Chicago, 
as  proposed  by  the  plaintiff  company.  He  selected  his 
own  convenient  time,  with  the  consent  of  the  plaintiff, 
for  the  purpose  of  sending  back  the  harp  for  repair.  He 
did  send  it  to  Schimmeyer.  His  letter  to  Schimmeyer 
requested  that  he  take  the  necessary  time  "to  do  a  per- 
fect j(5b."  His  claim  for  damages  is  based  upon  the  al- 
leged loss  of  business  by  reason  of  unreasonable  delay 
in  repair  and  returning  the  harp.  Inasmuch  as  he  vol- 
untarily entered  into  the  above  arrangement,  it  is  clear 
that  he  could  not  recover  for  alleged  loss  of  business  for 
the  time  reasonably  consumed  in  making  tlie  repair.  He 
offers  no  evidence  to  show  what  would  have  been  a  rea- 
sonable time,  nor  that  the  time  actually  consumed  was 
unreasonable.  The  only  testimony  on  that  point  is  that 
of  the  witness  Schimmeyer,  who  testified  on  behalf  of 
the  plaintiff,  which  tends  to  show  that  the  time  consumed 
was  reasonably  necessary;  the  nature  of  the  work  being 
such  as  to  require  it  for  drying  and  setting. 
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On  the  question  of  damages,  the  evidence  on  behalf 
of  defendant  was  directed  principally  to  damages  measured 
by  the  difference  between  the  value  of  the  harp  in  the 
condition  in  which  it  was  and  such  value  as  it  would  have 
had  if  it  had  been  in  first-class  repair.  And  this  is  the 
measure  of  damages  principally  urged  upon  our  attention 
on  this  appeal.  We  see  no  way  to  grant  this  relief  upon 
this  record.  Defendant's  counterclaim  is  so  framed  as  to 
specify  the  nature  of  the  damages  claimed,  as  we  have 
already  pointed  out.  There  is  the  further  consideration 
that  the  second  finding  of  fact  by  the  trial  court  was  that 
the  harp  was  in  first-class  repair  when  the  defendant  re- 
ceived it  from  Schimmeyer.  This  was  a  fulfillment  of 
the  warranty,  and  left  no  ground  for  damages,  unless  it 
be  for  unreasonable  delay,  as  before  indicated.  Defend- 
ant has  assumed  in  his  argument  here  that  the  condition 
of  the  harp  as  received  from  Schimmeyer  was  a  mere  ap- 
pearance of  good  repair,  and  was  not  such  in  fact  because 
of  the  subsequent  condition  of  the  instrument.  The  find- 
ing of  fact  is  against  the  defendant  in  that  respect.  If 
the  harp  was  in  first-class  repair  when  the  defendant  re- 
ceived it  from  Schimmeyer,  as  found  by  the  trial  court, 
the  plaintiff  company  was  under  no  obligation  under  its 
warranty  to  maintain  such  repair.  If  the  repair  by 
Schimmeyer  was  a  mere  appearance  or  pretense,*  a  differ- 
ent question  would  be  presented.  But  there  is  no  testi- 
mony to  that  effect,  unless  it  be  the  mere  fact  that  the 
harp  afterwards  became  out  of  repair.  How  it  became 
out  of  repaii*,  and  what  «are  was  exercised  by  the  de- 
fendant himself,  does  not  in  any  manner  appear  in  the 
testimony. 

We  think  it  must  be  said,  therefore,  that  the  defendant 
has  neither  maintained  his  defense  of  failure  of  consider- 
ation nor  his  counterclaim  for  damages,  and  the  decree  of 
the  trial  court  must  be  affirmed. 
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J.   W.   BuMMELHART,   Appellant,   v.   William   Boone, 
Emekson  Walmeb  and  Herbert  Walmer. 

Replevin:    venue:    execution   of  writ.     The   venue  in  a  replevin 

1  action  is  properly  laid  in  the  county  where  the  property  is  situ- 
ated at  the  time  of  filing  the  petition  and  issuance  of  the  writ, 
and  where  one  of  the  defendants  resides,  although  a  codefendant 
may  reside  in  another  county;  and  the  fact  that  subsequent  to 
issuance  of  the  writ  the  property  or  part  thereof  is  removed  to 
another  county  will  not  defeat  the  action,  but  the  officer  may 
follow  the  property  and  execute  the  writ  in  any  county  of  the 
State  where  the  property  may  be  found. 

Actions:    general  appearance:    service  of  notice.    General  appear- 

2  ance  to  an  action  in  replevin  is  effected  by  the  filing  of  a  motion 
assailing  the  writ  for  insufficiency  of  the  petition  and  attacking 
plaintiff's  claim  to  possession  of  the  property,  rendering  service 
of  an  original  notice  unnecessary. 

Replevin:    petition:    sufficiency.     A  petition  in   replevin  alleging 

3  that  the  property  was  obtained  from  plaintiff  by  conspiracy 
and  fraud,  that  one  of  defendants  first  obtained  possession  and 
transferred  the  property  to  his  codefendant  in  perpetration  of 
the  fraud,  also  alleging  rescission  of  the  oral  arrangement  under 
which  possession  was  obtained  and  demanding  return  of  the  prop- 
erty, was  in  conformity  with  the  statute  defining  the  requisites 
of  a  oetition  in  replevin. 

Replevin:    dismissal  of  action.     Where  the  sheriff  seized  part  of 

4  the  property  in  the  county  in  which  the  replevin  action  was  prop- 
erly brought,  and  the  balance  in  another  county  to  which  it  was 
removed  after  commencement  of  the  action,  the  court  erred  in 
dismissing  the  action  and  quashing  the  writ,  even  though  the 
seizure  in  the  latter  county  might  have  been  illegal. 

Appeal  from  Linn  District   Court. — Hon.  Milo.   P. 
Smith,  Judge. 

Friday,  May  13,  1910. 

A  petition   in   replevin  was  filed   in  Linn   County 
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September  11,  1908,  in  which  plaintiff  prayed  for  the 
possession  for  two  span  of  mules.  Upon  approval  of  the 
bond,  a  writ  of  replevin  was  issued  and  the  property 
seized  by  the  sheriff  and  delivered  to  plaintiff's  attorney. 
Five  days  later  one  of  the  defendants,  Emerson  Walmer, 
filed  a  motion  to  quash  the  writ,  and  after  service  of  the 
original  notice  on  the  other,  William  Boone,  he  filed  a 
like  motion,  also  asking  that  the  cause  be  dismissed  and 
Walmer  filed  an  amended  and  substituted  motion.  On 
leave  the  petition  was  amended,  and,  by  agreement,  the 
motions  were  to  stand  as  though  subsequently  filed.  The 
court  then  sustained  Walmer's  motion  to  quash,  and  or- 
dered possession  of  the  mules  to  be  restored  to  him,  and 
also  sustained  Boone's  motion  to  dismiss  and  taxed  $55 
against  plaintiff  as  Boone's  expenses  in  attending  court 
io-  Ihe  wrong  county.      The  plaintiff   appeals. — Reversed. 

Wade,  Dutcher  &  Davis  and  Samuel  D.  Whittig,  for 
appellant. 

Randall,  Courtney  &  Harding^,  for  appellees. 

Ladd,  J. — The  petition  in  replevin  was  filed  Septem- 
ber 11,  1908,  and  the  writ  issued  on  the  same  day.  At 
that  time,  according  to  the  amendment  to  the  petition, 
and  for  ten  or  twelve  hours  thereafter,  the  two  span  of 
mules  in  controversy  were  in  Linn  County,  and  the  de- 
fendant Emerson  Walmer  was  a  resident  thereof.  The 
venue  then  was  rightly  laid,  even  though  defendant  Boone 
was  a  resident  of  Johnson  County,  for  section  *4163  of 
the  Code  provides  that  such  an  action  may  be  brought 
"in  any  county  in  which  the  property  or  some  part  thereof 
is  situated." 

And  this  conclusion  is  not  obviated  by  the  circum- 
stance that  one  team  of  mules  had  been  taken  a  few  rods 
across  the  line  between  Linn  and  Cedar  Counties   after 
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the  writ  bad  been  placed  in  tbe  bands  of  tbe  sberiff, 
tbougb  prior  to  its  service.  Section  4169  of  tbe  Code 
provides  tbat:  "Wben  any  of  tbe  property  is  removed 
to  anotber  county  after  tbe  commencement  of  tbe  action, 
tbe  oflScer  to  wbom  tbe  writ  is  issued  may  follow  tbe  same 
and  execute  tbe  writ  in  any  county  of  tbe  state  wbere  tbe 
property  is  found.  For  tbe  purpose  of  following  tbe  prop- 
erty, duplicate  writs  may  be  issued,  if  necessary,  and 
served  as  tbe  original."  Tbe  expression,  "commencement 
of  tbe  action,"  is  not  bere  employed  in  a  tecbnical  sense, 
but  bas  reference  to  tbe  issuance  of  tbe  writ  of  replevin, 
as  plainly  appears  from  tbe  section  following,  wbicb  au- 
tborizes  tbe  officer  to  follow  tbe  property  and  take  it 
from  any  person  receiving  it  from  'tbe  defendant  subse- 
quent to  tbe  issuance  of  tbe  writ. 

Four  days  subsequent  to  tbe  filing  of  tbe  petition, 
Walmer  filed  a  motion  to  quasb  tbe  writ.  In  so  doing 
be  assailed  tbe  writ  because  of  tbe  alleged  insufficiency 
of  tbe  petition.  Tbe  sole  issue  was  tbe  rigbt  of  posses- 
sion, and  tbe  motion  directly  assailed  tbe  plaintiff's  claim 
tbereto.  Manifestly,  tbqn,  tbe  appearance  was  for  a  "pur- 
pose connected  witb  tbe  cause,"  and  rendered  tl^e  service 
of  an  original  notice  on  Walmer  unnecessary.  Section 
3541,  Code. 

Tbat  petition,  as  amended,  contained  all  tbe  require- 
ments of  section  4163  of  tbe  Code,  and  alleged,  in  sub- 
stance, tbat  tbe  property  was  obtained  from  plaintiff 
tbrougb  conspiracy  and  fraud  practiced  on  bim  by  tbe 
tbree  defendants;  Boone  first  obtaining  possession  of  tbe 
property  and  afterwards  transferring  tbe  same  to  tbe 
Walmers  in  tbe  perpetration  of  tbeir  fraudulent  enter- 
prise. It  also  alleged  a  rescissioji  of  tbe  oral  arrangement 
under  wbicb  possession  was  obtained  and  a  demand  on 
Emerson  Walmer  and  William  Boone  for  tbe  property. 
Tbe  rescission  was  because  of  tbe  fraud  alleged  to  bave 
been  practiced  as  well  as  of  ^e  -defendant's  inability  to 
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perform,  and  not  owing  to  the  last  alone,  as  assumed  by 
counsel  for  appellee  in  argument.  If  possession  was  ob- 
tained by  Boone  as  alleged  and  transferred  to  Walmer  in 
the  execution  of  a  scheme  to  defraud,  it  is  not  perceived 
on  what  theory  the  action  was  dismissed  as  to  the  former 
and  the  writ  quashed  as  to  the  latter.  Even  if  it  were 
to  be  conceded  that  the  sheriff  illegally  seized  the  team 
in  Cedar  County,  there  could  be  no  question  as  to  his 
authority  under  the  writ  to  take  that  in  Linn  County. 
In  any  event,  the  latter  was  in  issue,  and  the  ruling  must 
have  been  based  on  the  thought  that  moving  to  quash  did 
not  constitute  an  appearance  to  the  merits  in  virtue  of 
section  3541  of  the  Code. 

As  our  conclusion  is  otherwise,  the  ruling  on  both 
motions  are  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  -with  this  opinion. — Reversed, 


J.  J.  Owen  v.  National  Hatchet  Company,  Appellant. 

Judgments:    when  appealable.     While  there  must  be  an  entry  of 

1  judgment  before  an  appeal  can  be  taken,  and  a  mere  memorandum 
upon  the  judge's  calendar  or  the  filing  of  a  written  form  of  entry 
not  in  fact  spread  upon  the  record  is  not  a  judgment  or  decree; 
still,  an  entry  by  the  court  upon  the  journal  dated  and  signed 
by  the  judge,  showing  the  commencement  and  conclusion  of  argu- 
ment, decree  granted  for  plaintiff  as  prayed,  judgment  against 
defendant  for  cost  and  that  defendant  excepts,  is  an  appealable 
judgment,  although  the  formal  judgment  or  decree  was  not  en- 
tered until  after  the  appeal  was  taken. 

Contracts:    cancellation:    fraud:    evidence.     In  this  action  to  re- 

2  scind  a  contract  and  cancel  notes  given  for  an  exclusive  agency 
to  sell  a  patent  device,  the  evidence  is  reviewed  and  held  insuffi- 
cient to  show  that  the  execution  of  the  same  was  induced  by 
fraud  or  misrepresentation. 

Bills  and  notes:    consideration.     A  failure  to  properly  execute  a 

3  collateral  agreement  as  a  consideration  for  which  notes  are  given 
does  not  necessarily  render  the  notes,  when  properly  executed  and 
delivered,  void  for  want  of  consideration. 
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Contracts:    unilateral  agreements.    Where  a  contract  is  made  in 
4    duplicate  failure  of  one  of  the  parties  to  sign  both  papers  does 
— it  render  the  agreement  unilateral. 

acts:  REVOCATION.  Where  one  party  to  a  contract  made  with 
agent  of  the  other  fails  to  repudiate  the  agreement  until 
ter  notice  of  revocation  by  the  principal,  he  can  not  then  with- 
aw  from  the  same  except  on  grounds  entitling  him  to  a  re- 
ission. 

rescission:  fraud:  evidence.  In  this  action  to  cancel  a 
ntract  for  an  agency  to  sell  a  patented  article  in  a  specified 
rritory,  the  evidence  of'  fraudulent  representations  as  to  patents 
vering  the  article,  or  of  failure  of  consideration,  is  held  in- 
fficient  to  justify  rescission. 

t  evidence:  proof  of  patent  laws.  The  patent  laws  of  the 
lited  States  are  not  the  laws  of  a  foreign  country  and  are  not 
srefore  subject  to  proof  by  expert  evidence. 

ts:  presumption  as  to  validity.  There  is  a  presumption  in 
vor  of  the  regularity,  and  validity  of  a  patent  issued  by  the 
vemment. 

rescission.  The  fact  that  the  purchaser  of  the  right  to  sell 
patented  article  in  a  specified  territory' paid  too  much  therefor 
not  ground  for  rescission  of  the  contract,  in  the  absence  of 
lud. 

peal  from  Marshall  District  Court — ^Hon.   C.  B. 
Bbadshaw,  Judge. 

FRIDAY,  July  2,  1909. 

ELEMENTAL    OPINION,    SATURDAY,    MaY    14,    1910. 

Action  in  equity  for  the  cancellation  of  certain  prom- 
notes  and  rescission  of  contract.     Decree  for  plain- 
ind   defendant   appeals. — Reversed. 

3oardman  &  Lawrence,  for  appellant 

^esse  Oouge  and  J.  M.   Whitaher,  for  appellee. 
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Weaver,  J. — The  plaintiff  alleges  that  on  May  5, 
1906,  one  Smith,  an  oflScer  and  agent  of  the  defendant, 
induced  him  to  execute  and  deliver  to  the  defendant  seven 
promissory  notes  for  $100  each  without  any  consideration 
therefor.  The  substance  of  the  claim,  as  stated,  is  that 
defendant,  through  its  agent,  represented  that  it  had  a 
valuable  patent  right  for  the  manufacture  and  sale  of  a 
combined  "hatchet,  hammer,  wire  cutter,  wire  splicer, 
pinchers,  leather  punch,  staple  and  nail  puller,  screw- 
driver, hoof  trimmer,  and  pruning  knife,"  and  that  the 
same  was  protected  by  valid  letters  patent,  and  was  a 
valuable  and  marketable  device;  that  plaintiff,  believing 
and  relying  upon  said  representations,  executed  and  de- 
livered the  notes  in  consideration  of  the  promised  transfer 
to  him  of  the  exclusive  right  to  sell  said  device  in  certain 
named  counties  of  the  state  of  Iowa ;  that  said  represen- 
tations were  untrue,  and  were  known  by  the  agent  acting 
for  the  defendant  to  be  untrue;  and  that  the  rights  and 
interests  pretended  to  be  transferred  in  consideration  for 
the  notes  were  of  no*  value  whatever.  He  claims,  also, 
that  a  written  or  printed  contract  signed  by  him  at  the 
same  time  for  the  purchase  of  said  rights  was  never,  in 
fact,  consummated,  and  that,  upon  learning  the  truth  of 
the  situation,  he  at  once  repudiated  the  agreement,  and 
demanded  the  return  of  the  notes,  for  the  cancellation  of 
which  he  asks  a  decree.  Defendant  admits  the  making 
and  delivery  of  the  notes,  but  denies  all  other  allegations 
of  the  petition.  This  issue  being  tried  to  the  court,  a 
decree  was  entered  for  the  plaintiff,  and  defendant  ap- 
peals; notice  thereof  being  served  April  15,   1907. 

I.  On  November  1,  1908,  while  the  foregoing  ap- 
peal was  still  pending  in  this  court,  the  appellee,  claiming 
that  the  decree  appealed  from  had  not  in 
whc^^appeai-  fact  been  entered  by  the  clerk  at  the  date 
of  the  service  of  the  notice  of  appeal,  made 
application  to  the  trial  court  to  correct  the  record  to  show 
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that  fact.  On  a  hearing  of  this  application,  the  court 
found  that  the  decree  was  not  spread  upon  the  record 
until  some  time  during  the  month  of  May,  1907,  and  di- 
rected the  clerk  to  "note  on  the  record  of  said  decree  the 
exact  date  of  such  record,  and,  if  he  can  not  do  so,  note 
thereon  that  by  the  ruling  of  the  court  it  has  been  ad- 
judged that  such  decree  was  not  spread  upon  the  record 
until  some  time  after  April  15,  1907."  From  this  order 
defendant  has  also  appealed.  The  appellee  in  reliance 
upon  the  same  order  has  moved  this  court  to  dismiss  the 
appeal  because  it  now  appears  that  the  notice  was  pre- 
maturely served.  Concerning  this  branch  of  the  contro- 
versy, we  will  say  that  the  following  facts  are  shown  with- 
out substantial  dispute:  The  cause  having  been  submitted 
for  decision,  the  trial  court  announced  its  finding  in  favor 
of  plaintiff  on  April  12,  1907,  and  at  the  same  time  made 
an  entry  in  its  calendar  as  follows:  "Arguments  com- 
menced and  concluded.  Decjee  for  plaintiff  as  prayed. 
Judgment  against  defendant  for  costs.  Defendant  ex- 
cepts." On  the  same  day  the  clerk  made  in  the  journal 
of  his  oflSce  under  the  title  of  this  case  the  following 
entry:  "Now,  to  wit,  April,  12,.  1907,  the  arguments  of 
counsel  are  commenced  and  concluded.  Decree  is  granted 
for  plaintiff  as  prayed  and  judgment  is  rendered  against 
defendant  for  costs.  Defendant  excepts."  This  record 
was  duly  signed  by  the  judge  presiding  at  the  term.  On 
the  same  day  the  clerk  entered  in  a  book  of  his  office 
known  as  the  "combination,  appearance  and  judgment 
docket,"  a  memorandum  of  the  judgment  against  the  de- 
fendant for  costs.  A  formal  decree  was  prepared  by  the 
counsel  and  signed  by  the  judge  under  date  of  April 
12th,  and  filed  with  the  clerk  on  the  following  day,  April 
13,  1907.  On  the  question  whether  the  formal  decree 
was  actually  spread  upon  the  record  prioc  to  April  15, 
1907,  there  is  some  uncertainty  in  the  record.  One  of 
plaintiff's   counsel   testifies   that   he   examined   the   record 
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twice  within  thirty  days  after  the  notice  of  appeal  was 
served,  and  on  neither  occasion  hacl  the  record  been  made. 
The  clerk,  who  himself  copied  the  decree  into  th6  record, 
testified  that  it  was  the  invariable  rule  of  his  oflSce  to 
make  the  brief  entries  first  above  referred  to  on  the  same 
day  on  which  the  memorandum  order  of  the  court  for 
a  judgment  or  decree  was  entered  in  the  calendar,  but, 
owing  to  the  pressure  of  work,  the  actual  copying  of  the 
formal  or  extended  decree  was  not  always  done  at  once, 
but  it  was  attended  to  as  quickly  as  possible  under  the 
circumstances.  He  is  not  able  to  state  the  exact  date 
when  the  entry  was  extended,  or  whether  it  was  done  be- 
fore the  close  of  the  day  of  April  15,  1907.  His  deputy's 
testimony  is  to  the  same  eflFect.  Giving  to  this  testimony 
the  construction  most  favorable  to  plaintiff,  it  still  shows 
the  existence  of  an  appealable  judgment  or  decree  on 
April  15,  1907.  Let  us  suppose  that  no  formal  decree 
had  ever  been  presented  to  or  signed  by  the  judge  and 
ever  spread  upon  the  clerk's  books,  and  that  the  appeal 
had  been  taken  as  it  was  taken  on  April  15,  1907,  would 
a  motion  in  this  court  to  dismiss  the  appeal  for  want  of 
suflScient  showing  of  an  appealable  judgment  be  well 
taken?  Again,  let  us  suppose  that  no  other  record  of  the 
trial  court's  decision  had  ever  been  made  than  is  contained 
in  the  record  of  April  12,  1907,  "Trial  concluded;  decree 
granted  for  plaintiff  as  prayed;  judgment  entered  against 
defendant  for  costs,"  and,  no  appeal  being  taken  there- 
from, defendant  had  thereafter  brought  suit  against  plain- 
tiff upon  the  promissory  notes  in  controversy — could  it  be 
sucessfully  contended  on  its  part  that  the  judgment  so 
entered,  brief  and  informal  as  it  may  be,  was  not  a  com- 
plete and  final  adjudication  against  its  right  to  maintain 
such 'action?  In  our  opinion  both  these  inquiries  must 
be  answered  in  the  negative.  While  the  entry  does  not 
set  out  in  detail  the  relief  granted,  it  does  declare  plain- 
tiff entitled  to  the  relief  prayed  for,  and  this  may  be  ascer- 
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tained  by  reference  to  the  pleadings.  If,  upon  the  trial 
of  divorce  proceedings  in  which  the  plaintiff  asks  for  an 
absolute  dissolution  of  the  marriage  contract,  the  court 
takes  a  submission  of  the  case  upon  its  merits  and  makes 
the  simple  entry,  **Decree  is  granted  as  prayed;  judgment 
against  defendant  for  costs,"  and  plaintiff  upon  the  strength 
of  this  record  marries  another  than  the  defendant,  would 
he  be  liable  to  a  charge  of  bigamy?  Or,  upon  his  death, 
would  the  defendant  be  entitled  to  demand  dower  in  his 
estate  simply  because  an  extended  formal  decree  had  never 
been  written  into  the  record?  The  mere  statement  of  the 
proposition  is  its  sufficient  refutation.  The  rights  of  par- 
ties litigant  are  not  to  be  sacrificed  by  such  technical 
niceties.  True,  we  have  often  held  in  cases  on  which 
appellee  here  relies  that  a  judgment  must  be  entered  be- 
fore it  is  appealable,  and  that  a  mere  memorandum  upon 
the  judge's  calendar  or  the  filing  of  a  written  form  of 
entry' not  in  fact  spread  of  record  is  not  a  judgment  or 
decree,  but  in  none  of  these  cases  has  it  been  held  that 
entry  such  as  is  here  presented  actually  entered  of  record 
is  not  an  appealable  adjudication.  See  Kuhlman  v.  Wie- 
ben,  129  Iowa,  188;  Cameron  v.  Railroad  Co.,  8  N".  D. 
124  (77  N.  W.  1016).  The  appellee's  motion  to  dismiss 
the  appeal  is  therefore  denied,  and  the  order  of  the  trial 
court  correcting  the  record  is  reversed. 

II.     Coming   now   to   the   appeal    in   the   main   case, 
it  appears  that  plaintiff  is  sixty-one  years  of  age,  and  is 
a  farmer  whose   activities   have  not  been   confined  exclu- 
CoNTRACTs-         sively    to    farm    work.      He    can    read    and 
f?aud"^cv?"      write,    has    executed    written    contracts    and 
<J«n<^«-  leases,  kept  a  checking  account  at  the  bank, 

and  has  bought  and  sold  live  stock.  Prior  to  the  transac- 
tion in  controversy,  he  purchased  the  right  to  sell  a  pat- 
ent wagon  jack  in  seven  Iowa  counties,  and  was  engaged 
in  promoting  that  venture.  From  some  source  he  heard 
that  defendant  was  manufacturing  or  about  to  begin  the 
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manufacture  of  the  combination  tool  above  mentioned,  and, 
thinking  that  he  could  profitably  handle  the  same  in  con- 
nection with  the  wagon  jack,  wrote  to  the  defendant  at 
Marshalltown  concerning  it.  This  correspondence  was 
opened  early  in  the  year  1905.  Later  he  went  to  Mar- 
shalltown, visited  the  factory,  examined  the  device,  and 
had  some  further  talk  concerning  the  purchase  of  the 
rights  thereto  in  the  same  counties  for  which  he  held  the 
right  to  the  viragon  jack.  He  was  told  that  the  company 
was  not  yet  ready  to  sell  the  hatchet  or  territory  under 
the  patent.  None  of  the  tools  had  yet  been  finished  ex- 
cept perhaps  a  few  samples,  though  some  of  the  parts 
had  been  made,  and  were  shown  the  plaintiff  in  the  rough. 
He  was  told,  also,  that  defendant  contemplated  making 
a  somewhat  different  pattern  of  the  same  device,  which 
is  spoken  of  as  a  "solid-jaw  hatchet."  In  May,  1906, 
Smith,  defendant's  agent,  went  to  Waterloo,  where  he  met 
plaintiff,  and  the  negotiations  were  renewed.  According 
to  the  plaintiff's  version  of  the  interview.  Smith  impressed 
upon  him  the  merits  and  value  of  the  combination  tool, 
and  pictured  in  glowing  terms  the  profits  to  be  made  out 
of  its  sale  and  the  sale  of  territory  under  the  patent. 
Plaintiff  hesitated  somewhat,  but  in  the  end,  being  com- 
pelled to  meet  another  appointment,  the  parties  went  to 
Smith's  room,  where  the  notes  and  contract  were  hur- 
riedly executed  and  delivered.  Smith  agreeing  to  have  a 
duplicate  contract  prepared  and  executed  by  the  company 
and  forwarded  to  plaintiff  by  mail.  So  far  as  shown 
by  the  record,  there  was  no  stratagem  or  trick  made  use 
of  by  Smith  to  mislead  the  plaintiff  or  prevent  his  read- 
ing and  knowing  the  terms  of  the  contract,  unless  it  be 
found  in  the  hypnotic  eloquence  which  bubbles  with  se- 
ductive spontaneity  from  the  lips  of  all  patent  right  can- 
vassers and  book  agents.  We  have  studied  plaintiff's  own 
testimony  with  considerable  care,  and  fail  to  find  any 
suggestion  of  a  false  representation  on  the  part  of  Smith, 
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unless  it  be  claimed  that  his  assertion  that  the  device 
was  "all  covered  up  with  patents"  was  untrue.  He  does 
say  that  Smith  told  him  that  the  company  had  sold  five 
thousand  to  seven  thousand  of  the  solid-jaw  hatchets  and 
about  one  thousand  five  hundred  of  the  other  variety, 
but  as  he  concedes  he  had  but  a  short  time  before  visited 
the  factory,  and  there  learned  that  the  tools  v^ere  not 
ready  for  the  market,  we  think  he  could  have  been  in  no 
manner  deceived  by  the  statement,  if  it  was  in  fact  made. 
Shortly  after  the  meeting  in  Waterloo  and  the  delivery 
of  the  notes  to  Smith,  the  defendant  signed  and  executed 
a  duplicate  of  the  contract,  and  mailed  it  to  the  plaintiff. 
By  this  time  the  enthusiasm  of  the  latter  had  naturally 
cooled,  and,  upon  reading  the  instrument,  he  discovered, 
as  he  says,  that  "it  was  all  one-sided,"  and  then  for  the 
first  time  consulted  his  attorney.  Thereupon  either  in 
person  or  by  attorney  he  wrote  defendant  repudiating 
any  obligation  under  the  contract,  or,  to  use  his  expres- 
sion, "refusing  to  accept  it"  and  demanding  a  surrender 
of  his  notes.  The  demand  was  refused,  and  this  action 
was  instituted  December  26,  1906. 

By  the  terms  of  the  contract  the  plaintiff,  in  consid- 
eration of  the  sum  of  $700,  is  given  an  exclusive  agency 
to  sell  the  National  Combination  device  for  a  term  of 
three  years  in  seven  named  counties,  subject  to  a  con- 
dition by  which,  in  case  he  fails  for  a  period  of  six  months 
to  apply  himself  to  the  business  of  selling  said  device  or 
appointing  subagents  for  that  purpose,  the  contract  may 
be  forfeited.  It  was  further  agreed  that,  as  soon  as  the 
company  should  have  manufactureli  and  have  ready  for 
introduction  the  solid- jaw  hatchet,  the  plaintiff  should  be 
entitled  to  an  agency  therefor  during  the  remainder  of 
the  term  without  further  charge.  It  will  be  observed  that 
this  contract  does  not  profess  to  sell  territory  under  the 
patent,  but  to  give  the  plaintiff  an  exclusive  agency  for 
the  sale  of  a  described  tool  which  the  writing  says  is 
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manufactured  under  patents  No.  607,448  and  No.  784,960, 
and  that  his  authority  in  the  premises  consisted  in  the 
right  to  sell  the  tool  and  appoint  subagents  for  such  sales 
within  certain  counties.  To  sustain  the  decree  below  the 
appellee  relies  upon  the  fqllowing  propositions: 

First.  It  is  said  that  the  written  contract  was  never 
properly  executed,   and  is  of  no  force  or  validity.     This 

might  be  conceded,  and  yet  it  would  not  nec- 
NOTEs:  con-       essarily    follow    that    the    promissory    notes 

which  were  executed  and  delivered  in  due 
form  are  without  consideration.  But  the  objection  is  not 
well  founded. 

It  appears  that  in  drawing  the  contract  Smith  used 
a  printed  form,  at  the  bottom  of  which  were  printed  the 
words:    "The  National  Hatchet  Company,  By  , 

Gen.    Soliciting    Agent.      — ,    Party 

^  unilateral  *        of  the  Sccoud  Part.^'    The  blank  in  the  body 

agreements. 

for  the  name  of  the  agent  appointed  was 
also  left  unfilled.  In  subscribing  this  paper,  plaintiff  ap- 
pears to  have  written  his  name  in  the  first-mentioned  blank. 
On  the  following  day  the  instrument  was  ratified  by  the 
defendant  by  attaching  thereto  the  following  words:  "Ap- 
proved May  16,  1906.  The  National  Hatchet  Company 
by  E.  E.  Valentine,  President.  By  G.  A.  Smith,  Sec- 
retary." And  a  duplicate  form  was  made,  signed  by  the 
company,  and  forwarded  to  the  plaintiff.  We  see  nothing 
in  these  irregularities  to  affect  the  sufficiency  of  the  con- 
tract. The  two  instruments,  taken  together,  leave  no  doubt 
as  to  the  meaning  and  intent  of  the  parties.  Plaintiff 
does  not  deny  that  he  signed  the  instrument  as  the  second 
party  to  the  agreement,  and  all  the  essential  matters  of 
agreement  are  clearly  and  fully  expressed.  The  failure 
of  both  parties  to  sign  both  papers  makes  it  none  the  less 
their  mutual  contract.  It  is  not  a  unilateral  contract, 
and  it  requires  no  reformation  to  be  made  intelligible  or 
to  conform  it  to  the  intention  of  the  parties,  nor  does 
Vol.  147  Ia.— 26. 
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plaintiff  make  any  claim  to  the  contrary  in  his  testimony. 
2  Page  on  Contracts,  sections  571,  572. 

Had  plaintiff  recanted  and  notified  defendant  of  his 
withdrawal  from  the  deal  before  the  contract  had  been  rat- 
ified,  there  would  be  fair   room  for  the  contention  that 
5.  coNTiACTs:        ^^  agreement  had  ever  been  perfected,  but 
revocation.*        ^le  Waited  uutil  he  was  notified  of  the  ratifi- 
cation^ and  it  was  clearly  too  late  to  declare  the  deal  off 
unless  there  be  ground  on  which  he  is  entitled  to  rescind. 
Second.    It  is  said  that  there  was  such  fraud  on  de- 
fendant's part  and  such  failure  of  consideration  as  will 
justify  a  rescission  by  the  plaintiff.     Though  the  allega- 
tions of  fraud  made  in  the  petition  are  ex- 
siiJn"*  fr*aSd^      trcmcly  broad,  yet  practically  the  sole  ground 

evidence.  i  •     i  •  •         i  c 

relied  upon  m  argument  is  the  fact,  as 
claimed,  that  Smith  told  the  plaintiff  that  the  combined 
tool  was  "all  covered  up  with  patents,"  when,  in  truth, 
the  only  thing  covered  by  the  defendant's  patents  was  the 
device  by  which  the  various  parts  entering  into  the  com- 
bination were  attached  to  the  arms  by  which  they  were 
operated.  It  is  impossible  to  believe  that  plaintiff  sup- 
posed that  the  patent  could  cover  all  the  separate  tools 
entering  into  the  combination.  Hatchets,  hammers,  screw- 
drivers, and  other  similar  appliances  have  been  in  com- 
mon use  in  all  civilized  lands  since  the  day  of  Tubal 
Cain,  and  the  novelty,  if  any,  in  the  device  in  question, 
was  in  the  manner  and  means  by  which  they  were  sup- 
posed to  be  combined  into  a  single  tool.  Had  the  agent 
convinced  the  plaintiff  that  this  most  versatile  and  conven- 
ient instrument  could  be  utilized  for  milking  his  cows, 
churning  his  butter,  or  playing  his  piano,  he  would  cer- 
tainly have  understood  that  the  patent,  if  any,  covered 
the  operating  device  by  which  these  results  were  obtained, 
and  not  that  any  patent  was  claimed  upon  the  cow,  the 
chum,  or  the  piano. 

The  claim  that  the  patent  covered   nothing  of   any 
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material  value,  and  that  the  combined  tool  is  not,  in  fact, 

patentable,   is  supported  principally  by  the   testimony   of 

the  witness  Kennedy,  who  is  a  patent  law- 

demce!  ^l^f     yer,  and  has  had  experience  in  practice  be- 

of  patent  laws.  i         -r^  -r^/r»  tt  •         -i 

fore  the  Patent  Office.  He  was  permitted 
to  testify  over  proper  objections  as  to  the  "rule  of  the 
Patent  Office  under  the  law  relative  to  the  breadth  and 
scope  of  a  patent  and  what  it  is  governed  by,"  and  that 
"the  effect  of  describing  an  invention  in  specifications 
and  omitting  to  make  a  claim  covering  any  part  of  the 
specifications"  would  be  "that  such  matter  would  be 
abandoned  to  the  public — ^become  public  property."  He 
was  allowed  to  state  what  the  patents  in  the  present  in- 
stance cover,  'and  what  they  do  not  cover,  and  that  certain 
features  of  the  combined  tool  are  not  covered  by  said  pat- 
ents, and  that  still  others  are  not  'patentable.  We  are 
well  satisfied  that  this  testimony  or  the  greater  part  there- 
of is  wholly  incompetent.  The  patent  laws  of  the  United 
States  may  not  be  familiar  to  the  state  courts  and  to  law- 
yers not  practicing  before  the  department  at  Washington, 
but  Ihey  are  not  th^  laws  of  a  foreign  country  to  be  proved 
by  the  testimony  of  experts.  The  sources  from  which 
experts  learn  the  law  are  open  to  the  court,  and  it 
is  its  duty  to  hear  all  the  testimony,  and  determine  for 
itself  the  law  applicable  thereto,  as  well  as  the  breadth 
and  scope  of  the  patent. 

Assuming  for  the  sake  of  the  argument  the  correct- 
ness of  appellee's  position  that  it  is  within  the  province 
of  the  state  courts   to   determine   the   patentable   or  non- 
patentable  character  of  the  device   in  ques- 
preramption       tiou,  there  is  at  least  a  -presumption  in  fa- 

as  to  validity.  1.1  i      .  1         i .  1 .  ^ 

vor  of  the  regularity  and  validity  of  a  pat- 
ent granted  and  issued  by  the  proper  department  of  the 
government,  and  we  find  no  competent  evidence  in  the 
record  to  rebut  that  presumption.  Nor  do  we  find  any- 
thing fairly  tending  to  show  that  the  patent  held  by  the 
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defendant  is  not  of  suflScient  breadth  and  scope  to  protect 
every  feature  of  the  combined  tool  which  plaintiff  had 
any  reason  to  believe  or  suppose  was  protected  by  it.  He 
admits  that,  before  he  purchased,  he  knew  that  a  tool 
of  somewhat  similar  kind  had  been  placed  on  the  market 
by  a  third  party,  but  says  that  Smith  told  him  that  de- 
fendant's patent  was  superior  or  first  in  right,  and  that 
the  interference  would  be  stopped.  Accepting  this  state- 
ment as  true,  he  bought  relying  upon  defendant's  promise 
to  take  action  for  his  protection  in  the  future,  and  this 
can  not  be  relied  upon  as  any  excuse  or  justification  for 
repudiating  his  purchase  without  waiting  or  giving  the  de- 
fendant any  opportunity  to  perform  such  promise.  In  con- 
sidering this  phase,  it  is  not  to  be  overlooked  that  de- 
fendant did  hot  sell,  and  plaintiff  did  not  purchase,  a 
patent  or  a  patent  right.  The  subject  of  the  agreement 
was  an  agency  to  sell  the  goods  manufactured  by  defendant 
within  a  specified  territory,  such  sales  to  be  made  by  the 
plaintiff  or  by  subagents  of  his  appointment. 

We  think  it  unprofitable  to  pursue  this  discussion 
further.  It  may  be  entirely  true  that  plaintiff  permitted 
his  hopes  of  large  profits  to  be  unduly  excited  by  defend- 
ant's agent,  but  there  is  an  entire  lack  of  testimony  as  to 
any  material  misrepresentation  by  him.  It  may  also  be 
true  that  there  is  little  intrinsic  value  in  the  tool  for  which 
he  took  the  agency,  but  he  knew  precisely  what  he  was 
buying,  and  if  he  purchased  at  too  great  a  price,  this, 
in  the  absence  of  fraud  or  deception,  affords  no  ground 
for  rescission.  But  it  is  to  be  said  that  there  is  an  utter 
failure  of  proof  that  the  right  purchased  is  without  sub- 
stantial value.  Plaintiff  has  made  no  effort  whatever  to 
use  or  exercise  the  right  purchased  by  him.  With  his 
notes  and  contract  outstanding  he  has  refused  to  demon- 
strate by  practical  effort  the  alleged  wortUessness  of  the 
consideration  received  for  them.  He  may  not  be  endowed 
with  the  peculiar  qualities  which  fit  a  man  to  shine  in 
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the  line  of  business  he  sought  to  enter,  but  he  is  not  the 
first  man,  and  doubtless  will  not  be  the  last,  who  has 
bought  the  knowledge  of  his  lack  in  that  respect  at  a 
high  price.  As  wise  a  man  as  Benjamin  Franklin  once 
paid  an  extravagant  price  for  a  whistle.  Plaintiff  was 
not  pursued  or  run  down  by  the  defendant  and  its  agents. 
He  sought  them  out.  He  had  the  matter  in  mind  for  a 
year  before  the  contract  was  made.  He  has  got  all  his 
contract  calls  for,  and,  while  the  speculation  may  be  a 
losing  one  to  him,  we  think  it  is  not  within  the  province 
of  the  court  of  equity  to  relieve  him  from  the  performance 
of  the  agreement  into  which  he  so  deliberately  entered. 

Third.  It  is  finally  said  that  the  contract  is  uncon- 
scionable. It  does  not  so  appear  upon  its  face,  and  nothing 
is  shown  to  demonstrate  that  such  is  its  practical  effect. 
9.  Same:  rescis-  ^^  ^®  ^^^®  bcfore  remarked,  plaintiff  has 
"**"•  made  no  effort  to  test  the  value  of  his  bar- 

gain, and  a  contract  of  purchase  is  not  shown  to  be  un- 
conscionable simply  by  proof  that  the  buyer  has  agreed 
to  pay  more  than  a  thing  is  worth. 

We  are  of  the  opinion  that  the  decree  rendered  by 
the  district  court  is  not  sustained  by  the  evidence,  and 
it  is  therefore  reversed  and  plaintiff's  bill  ordered  dis- 
missed.— Reversed. 

SUPPLEMBNTAL  OPINION. 

Boardman  &  Lawrence,  for  appellant. 

Jesse  Oouge,  J.  M.  Whitaker,  and  Mears  &  Lovejoy, 
for  appellee. 

Per  Curiam. — An  opinion  was  filed  in  this  case  July 
2,  1909,  that  is  reported  in  121  N.  W.  1076.  A  rehearing 
was  granted,  and  the  case  has  been  reargued  and  resub- 
mitted.    We  have  again  carefully  considered   the   points 
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presented   by  both   parties,    and   we  reach  the  conclusion 
that  the  former  opinion  is  right  in  all  respects,  and  that 
it  should  be  adhered  to.     It  is  therefore  readopted  and 
made  the  opinion  upon  this  rehearing. — Reversed. 
Evans,  J.,  dissents. 


Benjamin  Douglass,  Jr.,  Appellant,  v.  E.  H.  and  F.  C. 
Lougee  et  al.,  Appellees. 

Principal  and  agent:    duty  of  agent  when  purchasing  principal's 

1  PROPERTY  ON  HIS  OWN  ACCOUNT:  FRAUD:  EVIDENCE.  Where  an 
agent  having  authority  to  sell  the  property  of  his  principal  pro- 
poses to  become  the  purchaser  on  his  own  account,  he  must  not 
only  do  so  with  his  principal's  consent,  but  he  must  in  the  strictest 
of  good  faith  impart  to  his  principal  all  the  information  which 
he  has  concerning  the  property  and  its  value.  Where,  however, 
the  agency  was  merely  to  lease  and  collect  rents  and  such  agent 
enters  into  independent  negotiations  with  his  principal  to  purchase 
the  property,  no  suspicion  of  fraud  arises  from  that  fact  alone, 
and  he  is  under  no  obligation  to  assist  the  principal  in  obtaining 
the  highest  possible  price,  but  the  parties  are  then  dealing  at 
arm's  length  and  it  is  the  right  of  the  agent  to  obtain  the  property 
for  tTie  least  sum  possible,  without  aiding  the  principal  with 
reference  to  the  sale. 

In  the  instant  case  defendants'  agency  was  to  care  for  and  lease 
the  property  in  question,  never  having  had  any  authority  to  sell; 
and  upon  a  review  of  the  evidence  it  is  held  that  no  fraud  or 
concealment  was  practiced  by  the  agents  by  which  their  principal 
was  induced  to  sell  the  property  to  them  for  less  than  its  value; 
and  they  are  not  therefore  required  to  account  for  profits  made 
on  a  resale  of  the  property. 

Estates  of  decedents:    legacies:    satisfaction.     In  this  action  the 

2  owner  of  land  in  both  this  and  a  foreign  State  conveyed  the  prop- 
erty in  this  State  to  plaintiff  and  other  heirs,  subject  to  the  pay- 
ment, on  the  grantor's  death,  of  a  legacy  to  his  widow.  Subse- 
quently the  grantor  conveyed  the  land  in  the  foreign  State  to 
plaintiff  in  trust,  subject  to  a -life  estate  to  the  grantor..  Held, 
that  upon  the  grantor's  death  there  was  nothing  left  in  the  prop- 
erty in  the  foreign  State  for  his  estate,  and  that  no  part  of  the 
proceeds  arising  therefrom  should  be  applied  -to  the  legacy  of 
the  widow  in  satisfaction  of  the  charge  against  the  property  in 
this  State. 
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Appeal  from  PoUawaiiamie  District  Court. — ^Hon.  O.  D. 
Wheeler,   Judge. 

Saturday,  December  18,  1909. 

Kehearino  Denied,  Saturday,  May  14,  1910. 

Suit  in  equity  for  an  accounting  from  defendants, 
who,  it  is  claimed,  were  plaintiff's  agentsf  for  the  handling 
of  certain  lands.  The  trial  court  dismissed  the  petition, 
and  plaintiff  appeals. — Affirmed. 

Flickinger  Bros.,  and  Louis  F.  Doyle,  for  appellant. 

Mayne   &   Hazelton,   for    appellees. 

Deemer,  J. — Benjamin  Douglass,  Sr.,  at  one  time  own- 
ed something  like  three  thousand  one  hundred  and  fifty 
acres  of  land  in  Pottawattaipie,  Shelby,  Mills,  and  Har- 
rison Counties  in  this  state.  These  lands  were  secured 
by  him  at  a  very  early  date,  and  for  a  small  price.  In 
September  of  the  year  1897  he  conveyed  these  lands  to 
his  seven  children,  five  of  whom  are  represented  by  this 
plaintiff;  (reserving  to  himself  a  life  estate  therein),  and 
charging  the  property  with  two  trusts  or  donations; — one 
of  $20,000  less  the  assets  of  his  estate  upon  his  death, 
for  the  benefit  of  his  wife,  Louise  Douglass,  and  the  other 
of  $10,000  to  secure  a  trust  fund  of  which  he  was  a 
trustee. 

Defendants  were  for  many  years  the  agents  of  the 
senior  Douglass  for  the  renting  of  all  of  these  lands,  ex- 
cept those  in  Shelby  County,  and  they  looked  after  the 
same  for  him  down  until  the  time  of  his  death,  which 
occurred  May  4,  1900.  Administration  was  had  upon 
the  estate  of  the  deceased  in  the  state  of  California,  where 
he  resided  at  the  time  of  his  death,  and  something  like 
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$8,390  was  realized  from  his  personal  estate,  which  was 
applied  upon  the  $20,000  which  was  to  go  to  his  wife, 
who  survived  him.  Defendant  E.  H.  Lougee  was  ap- 
pointed special  administrator  of  the  decedent's  estate  in 
this  state,  and  this  estate  was  duly  administered  upon 
and  closed  here.  During  the  lifetime  of  the  senior  Doug- 
lass the  lands  were  not  for  sale ;  but  upon  his  death  de- 
fendants not  only  sought  a  continuance  of  their  agency 
for  the  renting  and  handling  of  the  lands,  but  also  en- 
deavored to  secure  an  agency  for  the  sale  thereof.  They 
were  successful  in  securing  an  agency  for  collecting  the 
rents  of  all  the  lands,  except  those  in  Shelby  County, 
but  never  procured  an  agency  for  the  sale  thereof.  They 
did,  however,  purchase  the  interest  of  five  of  the  seven 
heirs  of  the  senior  Douglass  as  follows:  From  Mary 
McE.  Fay,  August  24,  1900,  for  the  sum  of  $13,000; 
from  William  A.  Douglass,  September  7,  1900,  for  the 
sum  of  $12,000;  from  Robert  D.  Douglass,  September  8, 
1900,  for  the  sum  of  $12,00Q ;  from  George  Douglass,  Sep- 
tember 14,  1900,  for  the  sum  of  $12,500;  from  Benjamin 
Douglass,  Jr.,  September  14,  1900,  for  the  sum  of  $12,000. 
Negotiations  for  these  several  interests,  save  that  of  Mrs. 
Fay,  were  concluded  in  New  York  City,  August  31,  1900. 
The  share  of  another  heir,  to  wit,  Charles  H.  Douglass, 
was  acquired  by  one  J.  J.  Raver,  who,  in  May,  1900, 
began  an  action  of  partition  against  all  the  other  owners. 
The  other  share,  or  the  one  belonging  to  Frank  M.  Doug- 
lass, was  acquired  by  one  J.  P.  Hess,  as  trustee  for  Day 
&  Hess,  about  September  10,  1900,  for  the  sum  of 
$14,000.  After  the  commencement  of  the  partition  suit 
hitherto  mentioned,  Hess  acquired  the  interest  of  Raver, 
and  *  he  was  thereafter  substituted  as  plaintiff  in  the  ac- 
tion, and  defendants,  who  had  acquired  the  interests  of 
five  of  the  heirs,  were  substituted  as  defendants.  Other 
persons  representing  Henholders  intervened  in  the  action, 
md  the  case  went  to  decree  October  10,  1900,  confirming 
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the  shares  of  each  of  the  parties,  ordering  a  sale  of  the 
lands  at  prices  fixed  in  a  schedule  agreed  upon  by  the 
parties,  and  F.  J.  Day  and  E.  H.  Lougee  were  appointed 
referees  to  sell  the  land.  The  lands  were  all  sold  by 
these  referees  for  the  aggregate  sum  of  $147,404.30;  the 
first  tract  being  sold  on  September  11,  1900,  and  the 
last  on  April  11,  1902.  On  January  10,  1901,  lands  to 
the  ampunt  of  $54,100  had  been  sold,  although  these 
sales  were  not  all  for  cash,  and  the  final  report  of  the 
referees  was  not  made  until  December  17,  1903,  at  which 
time  a  final  accounting  was  had  and  the  entire  matter 
closed  up.  There  was  realized  from  the  personal  estate 
of  the  decedent  $8,389.87,  and  this  was  applied  upon  the 
legacy  of  $20,000  to  the  wife,  Louise  Douglass;  the  bal- 
ance of  $11,375.74  being  paid  to  her  by  the  referees. 
They  also  4;ook  care  of  the  $10,000  trust  fund  created 
by  the  deed  of  the  senior  Douglass.  In  addition  to  be- 
ing agents  for  the  senior  Douglass  with  reference  to  the 
handling  of  the  lands,  as  hitherto  stated,  defendants  looked 
after  certain  litigation  which  he  had  in  the  courts  of 
Pottawattamie  County,  and  their  relations  and  dealings 
with  him  are  in  no  manner  complained  of. 

Plaintiff,  who  represents  himself  and  four  other  heirs 
of  the  senior  Douglass,  brought  this  action  to  compel  the 
defendants  to  account  for  five-sevenths  of  the  proceeds  of 
all  the  lands,  upon  the  theory  that  they  were  agents  for 
him  and  the  parties  whom  he  represents,  and  as  such 
should  account  to  him  for  all  profits  made  by  them  on 
the  deal.  It  is  contended  that  they  did  not  act  in  good 
faith,  but,  on  the  contrary,  falsely  and  fraudulently  mis- 
represented the  value  of  the  lands  which  they  purchased, 
and  covinously  withheld  certain  information,  which  they 
possessed  as  agents,  which  they  should  have  imparted  to 
plaintiff  and  his  assignors,  their  principals.  It  is  claimed 
that  defendants  represented  the  lands  to  be  worth  from 
$35  to  $30  per  acre,  whereas  in  truth  and  in  fact  they 
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were  worth  from  $30  to  $55  and  that  defendants  had 
offers  upon  parcels  of  the  land,  which  they  concealed  from 
the  plaintiff  and  his  assignors.  He  asked  judgment  for 
the  sum  of  $35,000.  The  defendants'  answer  was  in  sub- 
stance a  general  denial,  and  by  cross-petition  they  asked 
judgment  for  the  sum  of  $7,570  against  the  plaintiff,  due 
to  the  fact  that  he  fraudulently  converted  to  his  own 
use  that  amount  of  property,  for  which  defendants  should 
have  had  credit  on  the  legacy  to  Mrs.  Douglass,  the  widow. 
This  property  consisted  of  some  real  estate  in  the  city 
of  Santa  Barbara,  Cal.,  which  is  claimed  belonged  to 
the  senior  Douglass,  the  proceeds  or  value  of  which  should 
have  been  credited  upon  the  legacy  to  Mrs.  Douglass,  but 
which  was  in  fact  received  by  plaintiff  and  the  other  heirs 
and  converted  to  their  own  use.  The  trial  court  denied 
plaintiff  the  relief  asked,  and  also  dismissed  the  cross- 
petition.  Both  parties  appeal ;  but,  as  plaintiff  first  per- 
fected his  appeal,  he  will  be  called  "appellant.'* 

There  is  not  much  dispute  in  the  testimony,  save  as 
to  the   value  of   the  lands   at  the   time   defendants   pur- 
chased their  interests;   and  the  law  is  very  well   settled. 
Save  as  to  the  Shelby  County  land,  defend- 
AGiMT7*u?y'of  ants  were  at  one  time  agents  for  the  hand- 
purehaJing        ling    and    renting    thereof,    but    they    never 

prindpars  ^  riii  ^        rr\t  -i 

property  on       wcrc  affcuts  for  the  sale  thereof.     They  tried 

his  own  ac-  ^  ... 

cvrdciice'*"^'     ^^  secure  the  agency,  but  in  this  they  failed. 
The  general  rule  of  law  as  to  purchases  by 
agents  who  have  authority  to  sell  is  thus  stated  in  Oreen 
V.  Peeso,  92  Iowa,  261: 

While  it  is  true  that  an  agent  for  the  sale  of  prop- 
erty may,  with  his  principal's  consent,  purchase  the  sub- 
ject-matter of  the  agency,  where  the  facts  are  fully  dis- 
closed, and  the  agent  acts  in  good  faith,  taking  no  advan- 
tage of  his  situation,  yet  a  court  of  equity,  on  grounds  of 
public  policy,  will,  nevertheless,  subject  the  sale  to  the 
severest  scrutiny.     *Its  purpose  will  be  to  see  that  the 
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agent,  by  reason  of  the  confidence  reposed  in  him,  secures 
no  advantage  from  the  contract/  *When  the  transaction 
is  seasonably  challenged,  a  presumption  of  invalidity  arises, 
and  the  agent  then  assumes  the  burden  of  making  it  af- 
firmatively appear  that 'he  dealt  fairly,  and  in  the  strictest 
of  faith  imparted  to  his  principal  all  the  information 
concerning  the  property  possessed  by  him.  The  confiden- 
tial relation  and  the  transaction  having  been  shown,  the 
onus  is  upon  the  agent  to  show  that  the  bargain  was  fair 
and  equitable,  that  he  gave  all  the  advice  in  his  knowl- 
edge pertaining  to  the  subject  of  the  sale  and  the  value 
of  the  property,  and  that  there  was  no  suppression  or 
concealment  which  might  have  influenced  the  conduct  of 
the  principal.' 

Again  in  Ingle  v.  Hartman,  37  Iowa,  274,  it  is  said: 
"And  when  he  proposed  himself  to  become  the  purchaser, 
and  thus  to  place  himself  in  a  position  in  which  his  judg- 
ment might  be  biased  by  his  interest,  it  became  incumbent 
upon  him  to  furnish  exact  and  truthful  information  as 
to  everything  affecting  the  value  of  the  land."  There  can 
be  no  reasonable  doubt  as  to  this  rule  where  the  agency 
is  one  to  sell.  If,  however,  the  agency  is  not  to  sell,  but 
to  handle  the  property  in  some  other  manner,  as  to  lease 
it  or  collect  the  rents,  and  the  agent  enters  into  independ- 
ent negotiations  with  his  principal  for  the  purchase  of  the 
land,  we  see  no  reason  for  attaching  any  suspicion  to 
the  transaction  from  that  fact  alone.  In  such  circum- 
stances he  is  under  no  obligation  to  assist  the  principal 
in  obtaining  the  highest  price  he  can.  On  the  contrary, 
from  the  moment  he  attempts  to  buy,  the  parties  are  at 
arm's  length,  and  it  is  the  buyer's  right  to  obtain  the 
property  for  the  least  sum  he  can,  without  aiding  the 
seller,  to  whom,  with  reference  to  such  sale,  he  is  under 
no  obligations  whatever.    See  Callar  v.  Ford,  45  Iowa,  331. 

The  nature   of   the   agency   should   be   considered    in- 
arriving  at  the   duties  which  either   of  the   parties   owes 
to  the  other.     If  the  agency  be  to  sell,  then  the  strict 
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rule  first  quoted  applies.  If  the  agency  be  to  lease  and 
collect  rents,  and  not  to  sell,  and  the  agent  enters  into 
negotiations  to  purchase,  and  makes  no  false  or  fraudu- 
lent representations  or  concealments,  then  his  purchase 
is  as  good  as  if  he  had  bought  from  a  perfect  stranger. 
This  is  pointed  out  in  the  cases  cited,  and  in  Smith  v. 
Dell,  30  Iowa,  594.  In  so  far  as  shown,  defendants  were 
under  no  obligation  to  inform  plaintiff  as  to  the  value  of 
the  lands,  or  to  communicate  any  offers  which  might 
be  made  therefor,  except  as  such  information  might  bear 
upon  the  rental  value  or  the  amount  of  income  from  the 
lands.  Their  agency  for  the  deceased  terminated  with 
his  death,  and  they  were  never  agents  to  sell,  or  even  to 
lease,  after  the  death  of  the  senior  Douglass.  At  the  time 
of  their  appointment  as  agents  for  plaintiff  and  his  as- 
signors they  had  nothing  to  do  save  to  collect  the  rentals 
for  lands,  which  had  already  been  rented  for  the  farm- 
ing season,  which  was  then  well  advanced.  They  were 
unable  to  procure  an  agency  to  sell ;  but  they  did  inform 
the  heirs  as  to  certain  offers  which  had  been  made  upon 
the  lands.  These  will  be  pointed  out  more  at  length  as 
we  proceed. 

In  a  letter  dated  April  23,  1900,  which  was  before 
the  death  of  Douglass,  Sr.,  defendants  wrote  plaintiff  as 
follows : 

Replying  to  your  letter  of  the  20th  inst.,  would  say 
that  Mr.  C.  H.  Douglass  has  already  commenced  suit  in  the 
district  court  in  this  county  to  have  the  deeds  given  by  him 
set  aside.  The  three  thousand  one  hundred  and  fifty  acres 
deeds  are  due  as  follows,  to  wit:  Pottawattamie  County, 
County,  one  thousand  four  hundred  acres,  worth  $40  to 
$45  an  acre;  Mills  County,  six  himdred  acres,  worth  $40 
to  $45  an  acre;  Shelby  County,  nine  hundred  and  ten 
acres,  worth  about  $35  an  acre;  Harrison  County,  two 
hundred  and  forty  acres,  worth  $30  an  acre.  Sheriff's 
deeds  are  due  as  follows,  to  wit:  Pottawattamie  County, 
June    12th;    Mills    County,    June    22d;    Shelby    County, 
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October   10th;   Harrison   County,  November   28th.      Sales 
may  be  redeemed  separately. 

Again,  on  July  21,  1900,  they  wrote  him  the  follow- 
ing, among  other  things: 

Have  been  told  to-day  that  the  partition  suit  will  be 
dropped;  this  would  indicate  that  Mr.  Hess  is  willing  to 
unite  with  you  in  the  sale  of  the  lands.  Can  you  advise 
us  now  whether  the  lands  will  be  put  on  the  market  this 
fall  ?  We  can  sell  a  small  part  of  it  as  soon  as  you  are 
ready,  as  we  have  already  bad  calls  for  it.  If  you  expect 
to  sell  the  land  in  a  body,  we  should  like  a  chance  to  bid 
on  it;  and,  if  it  is  to  be  sold  by  you  in  parcels,  we  hope 
to  act  as  your  agent  in  this  matter.  We  write  you  in 
regard  to  the  matter  now,  as  we  are  inclined  to  think  that 
others  may  attempt  to  control  it. 

On  July  23d  they  wrote: 

Flickinger  Bros,  tell  us  that  they  wrote  you  yesterday 
fully  in  regard  to  the  attitude  of  Mr.  Hess  in  the  matter 
of  the  partition  suit  We  understand  that  they  are  anxious 
to  dispose  of  the  land  to  the  best  possible  advantage;  and, 
as  you  seem  to  be  of  the  same  mind,  we  presume  you 
will  be  ready  to  entertain  offers  for  the  various  tracts. 
There  is  one  eighty  that  we  think  we  can  sell  for  $50  to 
an  adjoining  landowner. 

On  July  26th  they  wrote: 

We  thank  you  for  your  Jetter  of  the  24th  inst.,  just 
received.  We  thought  that  possibly  Day  &  Hess  might 
try  to  get  to  handle  the  land  for  you,  inasmuch  as  they 
now  own  an  interest  in  it.  The  land  would  probably  bring 
about  $100,000  if  sold  in  lump;  while  it  can  be  sold  in 
parcels  to  a^regate  $120,000.  This  is  allowing  that  the 
land  in  this  and  Mills  Counties  will  bring  about  $40  an 
acre  and  the  land  in  Shelby  and  Harrison  Counties  $30 
per  acre.  We  had  a  call  this  morning  from  a  man  who 
wishes  to  buy  one  hundred  and  twenty  acres  adjoining  his 
farm,  and  we  told  him  that  we  would  probably  be  able 
to  make  him  a  price  in  about  a  month. 
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On  July  30th  they  .wote  saying,  among  other  things: 

We  think  it  only  fair  to  us  that  we  should  be  allowed 
to  handle  these  lands  for  the  heirs,  and  believe  that  your 
interests  would  be  better  protected  in  our  hands.  We 
have  this  day  written  to  all  of  the  heirs  concerning  this 
matter,  and  trust  it  is  not  too  late  for  the  sale  of  the 
lands  to  be  placed  in  our  hands.  Anything  you  can  do 
for  us  in  this  matter  will  be  very  much  appreciated. 

Again  on  August  8th  they  wrote,  among  other  things, 
•the  following: 

After  writing  you  July  30th,  I  went  to  Chicago,  Mil- 
waukee, and  St.  Paul  to  see  your  brothers,  thinking  that 
probably  Mr.  Day  was  endeavoring  to  negotiate  with  them 
direct  to  represent  their  interests  here.  I  found  F.  M. 
Douglass  out  of  the  city,  but  his  brothers  in  Milwaukee 
and  Chicago  stated  to  me  that  they  understood  the  land 
was  in  our  charge;  that  they  had  never  heard  of  the  firm 
of  Day  &  Hess,  and,  so  far  as  they  were  concerned,  had 
on  desire  whatever  to  make  any  change  in  their  representa- 
tives here;  but  that  the  matter  would  be  referred  to  your 
judgment,  as  you  were  familiar  with  it  all.  I  was  very 
glad  of  the  assurance,  as  I  felt  that  if  the  matter  was 
left  to  you  we  had  nothing  to  fear.  .  .  .  The  tenants 
are  very  anxious  to  know  whether  or  not  the  land  will  be 
sold,  or  whether  they  will  be  allowed  to  remain.  One  of 
them,  who  rents  two  hundred  and  forty  acres,  called  this 
morning,  and  wishes  to  know  as  early  as  possible.  We  can 
sell  this  particular  farm  to  one  of  the  neighbors  at  a  good 
price,  if  authorized.  We  have  an  offer  of  $50  per  acre 
cash  for  eighty  acres  in  this  county.  This  is  a  good  stiff 
price,  and  the  land  ought  to  be  sold.  What  can  or  shall 
we  do  in  the  matter?  .  .  .  Are  we  at  liberty  to  enter 
into  a  contract  for  the  sale  of  any  of  the  land,  if  we 
received  a  good  offer  and  can  agree  with  Mr.  Hess  as 
to   a   price? 

On  August  11th  they  wrote: 

We  have  an  offer  of  $50  per  acre  for  two  hundred 
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and  fifty  acres.  This  price  is  the  very  top  and  is  a  liberal 
price,  and  we  are  able  to  secure  sucfh  an  oflFer  through  the 
fact  that  the  party  owns  the  adjoining  farm.  He  wishes 
to  know  'as  early  as  possible.  We  see  no  reason  why  the 
sale  of  the  property  could  not  be  closed  at  once,  if  agreeable 
to  you.  We  could  submit  the  matter  to  Mr. -Day  to  have 
him  agree  to  the  price,  and  we.  could  then  hold  the  proceeds 
for  distribution  at  the  proper  time,  or  they  could  be  de- 
posited in  any  bank  here  in  the  city,  if  more  satisfactory 
to  Mr.   Day. 

On  August  20th  B.  Douglass  wrote  defendants  as 
foDows:  ^^When  we  are  ready  to  sell,  I  think  that  you 
will  have  no  diflSculty  in  receiving  the  appointment  from 
the  entire  Douglass  interest.  That  is  the  result  of  my 
correspondence  with  the  other  members  of  the  family/^ 

Again  on  August  21st  they  said: 

We  have  your  telegram  of  the  20th  inst.,  which  reads : 
^If  you  will  9ffer  $13,000,  each  heir,  will  try  to  induce 
them  to  accept?*  We  hardly  know  how  to  answer  you. 
We  have  written  to  a  number  of  your  brothers,  as  well  as 
to  Mrs.  Fay,  offering  $12,000  for  each  share.  Did  not 
expect  to  be  able  to  buy  them  all,  nor  did  we  care  to.  Our 
idea  was  that,  should  we  own  a  one-seventh  interest,  as 
Day  &  Hess  do,  we  would  be  in  a  better  position  to  retain 
control  of  the  land,  and  would  have  equal  rights  with  them, 
in  addition  to  which  we  felt  that  there  was  every  reason 
why  you  should  wish  us  to  act  as  your  agents.  As  before 
\vritten  you,  we  have  made  promises  to  a  great  many  of 
the  tenants  and  others,  with  reference  to  this  land, 
that  the  land  would  be  for  sale  this  fall,  and  would 
be  sold  through  us.  We  also  promised  others  that 
as  soon  as  the  land  was  for  sale,  we  would  notify  them 
and  give  them  an  opportunity  of  purchasing  it.  We  felt 
very  anxious  to  be  able  to  keep  our  promises,  and  when 
we  received  a  letter  from  Mrs.  Fay  offering  to  take 
$14,000  for  her  interest,  we  represented  that  we  would 
pay  her  $13,000.  At  the  same  time  we  felt  that  we  of- 
fered a  little  more  than  we  were  justified  in  doing,  and 
that  we  would  not  want  to  .offer  that  much  for  each  of 
the  shares.     We  felt  that  in  making  the  offer  of  $12,000, 
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which  we  did  make  a  few  days  agcf  with  a  view  of  buying 
but  one,  as  we  explained,  we  would  be  giving  about  all 
that  could  be  realized  for  that  interest  in  the  land.  Out 
of  the  three  thousand  one  hundred  and  fifty  acres,  we  can 
figure  on  about  twelve  hundred  that  we  feel  certain  that 
we  can  sell  in  a  short  time.  These  twelve  hundred  acres 
are  among  the  best  and  most  desirable  of  the  lands.  A 
part  of  the  land,  especially  the  Shelby  and  Harrison 
County  land,  will  drag  along  for  some  time,  and  can  not 
be  sold  at  anything  like  a  good  price.  Mr.  Korth  writes 
us  that  the  Shelby  County  land  is  worth  $25  to  $35  per 
acre.  This  will  be  a  large  deal,  aud  one  which  you  will 
realize  is  quite  difficult  for  such  as  us  to  handle,  as  we 
would  have  to  arrange  to  borrow  the  greater  part  of  the 
money,  and  we  are  not  certain  as  to  whether  or  not  we 
will  be  able  to  pay  all  cash  or  not.  We  are  certain  that 
we  could  pay  $40,000  to  $50,000  down,  give  a  mortgage 
for  the  balance,  payable  on  or  before,  five  percent,  stipu- 
lating that  any  part  of  the  land  would  be  released  upon 
the  payment  of  a  certain  price  per  acre.  The  mortgage 
would  not  then  interfere  with  the  sale.  If  we  should  sell 
some  twelve  hundred  acres  soon,  we  ought  to  be  able  to 
pay  you  all  in  the  course  of  a  few  months.  We  will  make 
you  the  following  proposition:  We  will  pay  $12,500  to 
each  of  the  heirs,  except  Mrs.  Fay,  to  whom  we  have 
agreed  to  pay  $13,000  for  reasons  which  we  have  stated, 
providing  we  can  make  the  arrangements  for  paying  the 
same.  We  feel  that  this  offer  is  a  liberal  one,  as  it  is 
net  to  you,  saving  any  further  trouble  in  the  matter  of 
expense  on  mortgages  or  abstracts.  We  have  tried  to  be 
perfectly  frank,  fair,  and  liberal  with  you  in  all  of  our 
dealings,  and  have  given  you  from  time  to  time  the  best 
information  we  had  as  to  the  true  values  of  the  land,  not 
trying  to  hold  values  down  in  your  eyes  with  any  view 
of  purchasing  it  ourselves.  To  sell  the  land  will  require 
a  great  deal  of  time,  work,  and  energy;  and  we  ought 
to  be  entitled  to  some  profit,  although  it  will  be  small, 
on  the  offer  we  have  made  you.  Please  wire  us  on  re- 
ceipt of  this  letter  what  you  will  recommend  in  the  mat- 
ter, so  that  we  may  make  arrangements  for  the  necessary 
funds  in  case  the  deal  is  consummated.  You  will  remem- 
ber that  we  hold  about  $5,000  in  our  hands  which  belongs 
to  the  estate. 
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On  August  22d  they  wrote: 

We  have  your  favor  of  the  20th  inst.,  for  which  we 
thank  you  very  much.  The  matter  seems  to  have  adjusted 
itself,  as  we  felt  that  it  must  in  the  end;  and  yet  we 
could  not  help  but  feel  more  or  less  uneasy  on  account  of 
the  representations  made  by  Mr.  Day,  as  we  were  not  able 
to  communicate  with  you,  owing  to  your  absence  from 
New  York.  We  wrote  you  yesterday  in  regard  to  the 
purchase  of  the  land  and  are  awaiting  your  reply.  We 
believe  that  we  can  make  arrangements  for  the  payment 
all  right,  in  case  you  desire  to  accept  our  offer.  In  case 
we  purchase,  there  are  some  matters  that  we  would  need 
to  adjust  with  you,  and  think  it  advisable  for  one  of  us 
to  come  to  New  York  for  that  purpose.  As  we  wrote  you 
yesterday,  we  feel  that  we  have  made  a  very  liberal  offer, 
and  believe  that  there  would  be  no  advantage  to  the  heirs 
in  disposing  of  the  property  otherwise. 

Plaintiff,  in  response  to  this  letter,  said: 

I  ajn  in  receipt  of  your  favor  of  August  22d.  I 
hardly  think  it  will  be  necessary  for  any  one  to  come  to 
New  York,  but  if  you  so  desire,  I  shall  be  very  glad  to 
see  you.  There  will  be  no  necessity  for  any  one  coming 
until  after  we  submit  the  offer  you  make  to  the  other 
heirs  and  have  obtained  their  acceptance  or  rejection. 
That  will  probably  be  in  the  course  of  a  week  or  ten 
days.  I  wrote  to  all  of  them  yesterday,  and  it  may  be 
that  they  will  conclude  not  to  accept.  As  soon  as  I  hear 
from  them  I  will  advise  you.  The  fact  that  you  pay 
Mrs.  Fay  a  little  more  than  the  rest  may  embarrass  me. 
As  you  know,  Flickinger  Bros,  are  our  counsel  in  Council 
Bluffs,  and  it  appears  to  me  that  it  will  be  advisable  for 
them  to  look  after  all  the  legal  matters  relating  to  the 
settlement,  provided  it  is  consummated.  Do  you  think 
there  would  be  any  objections  to  my  notifying  them  of 
the  offer  you  have  made? 

Again  on  August  27th  they  said: 

Your  favor  of  the  25th  is  at  hand.     I  think  it  better 
that  I  should  come  to  New  York  and  talk  matters  over 
Vol,  147  Ia.— 27. 
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with  you.  Shall  leave  home  to-night.  Shall  stop  and 
see  your  brother  in  Chicago  and  may  run  up  to  Mil- 
waukee. I  prefer  that  you  say  nothing  to  Flickinger 
Bros,  yet  for  reasons  that  I  will  explain  to  you  when  I 
reach  New  York. 

On  July  30,  1900,  defendants  wrote  a  letter  to  Eob- 
ert  B.  Douglass,  which  contained  the  following,  among 
other  statements: 

For  two  years  past  we  acted  as  agents  for  your  father 
in  rental  and  care  of  the  lands  in  this  state.  We  did  so 
at  one-half  the  regular  commission  for  such  work,  on  a 
statement  made  by  your  father  that  when  the  land  was 
placed  in  the  market  for  sale,  we  would  undoubtedly  have 
the  handling  of  it  and  make  a  commission.  ...  As 
you  are  aware,  the  interest  of  C.  H.  Douglass  has  passed 
by  foreclosure  and  is  now  owned  by  J.  P.  Hess,  trustee, 
of  the  firm  of  Day  &  Hess.  Day  called  on  all  the  ten- 
ants, notified  them  that  their  leases  would  terminate  March 
1st,  that  the  land  was  for  sale,  and  that  if  they  wanted 
longer,  they  must  purchase  it.  Day  said  they  had  been 
appointed  agents,  with  powers  of  attorney  on  the  road. 
This  is  a  great  surprise  to  us,  as  we  had  received  a  letter 
from  B.  Douglass,  Jr.,  dated  July  24th,  in  which  he  said: 
*As  I  formerly  wrote,  if  I  am' elected  to  select  any  agent 
for  the  sale  of  the  property,  I  know  of  no  one  that  would 
please  me  better  than  you.'  We  have  not  corresponded 
with  any  of  the  heirs  in  regard  to  their  property  except 
Mr.  F.  M.  Douglass  and  Benjamin  Douglass,  Jr.,  as  they 
were  appointed  executors  of  your  father's  estate,  had  been 
there,  were  familiar  with  all  of  the  circumstances,  and 
supposed  their  recommendation  would  have  considerable 
weight  with  the  balance.  We  can  hardly  believe  that  Mr. 
Day  has  correctly  represented  the  matter  to  us,  as  Mr. 
B.  Douglass,  Jr.,  has  a  number  of  times  assured  us  that, 
so  far  as  he  was  concerned,  we  would  have  the  sale  of 
the  lands.  We  are  probably  more  familiar  with  the  con- 
ditions and  values  of  this  property  than  anybody  else 
here,  inasmuch  as  we  have  visited  it  a  number  of  times 
during  the  past  two  years.  It  seems  to  us  entirely  unfair 
that  Day  &  Hess  should  act  as  the  agent  in  the  sale  of 
this   property  simply  because   they   control   a   one-seventh 
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interest,  and  think  it  is  due  to  us  that  we  should  act  for 
you  in  this  matter.  We  have  had  calls  for  a  number  of 
pieces  of  the  land,  and  are  prepared  to  sell  as  soon  as  it 
is  placed  upon  the  market. 

On  August  4th  they  wrote  William  A.  Douglass, 
and  stated  these,  among  other  things: 

On  my  way  home  it  occurred  to  me  that  I  might  be 
able  to  purchase  the  one-seventh  interest  owned  by  Mr. 
Hess  myself.  ...  I  do  not  think  Mr.  Hess  would 
sell  it  to  me,  but  might  to  one  ©f  your  family.  Will  you 
write  to  him,  asking  him  what  he  would  accept  for  his 
interest?  If  I  can  buy  him  out,  it  will  do  away  with 
any  trouble  in  selling  the  lands,  and  will  assist  in  ex- 
pediting matters. 

On  August  25th  defendants  wrote  a  letter  to  W.  A. 
Douglass  in  which,  among  other  things,  they  stated: 

We  have  made  a  very  liberal  offer,  which  we  believe 
it  will  be  to  your  interest  to  accept. 

On  September  6th  they  wrote: 

In  regard  to  the  profits  that  we  may  make  on  the 
sale  of  these  lands,  will  say  that  they  will  represent  a 
great  deal  of  hard  work  that  has  already  been  done  dur- 
ing the  past  two  years,  and  what  we  will  have  to  do  in 
the  next  two  years.  It  has  been  anything  but  a  bed  of 
roses  to  handle  this  business,  we  can  assure  you.  Please 
execute  and  return  the  deed  as  soon  as  convenient. 

Again  on  September  15th  they  stated  to  W.  A.  Doug- 
lass, in  a  letter  under  that  date: 

We  have  just  sold  two  hundred  and  forty  acres  in 
this  county  for  $13,200.  The  purchaser  owns  one  hundred 
and  twenty  acres  of  well-improved  land  adjoining  this, 
and  he  puts  in  the  three  hundred  and  sixty  acres  for  a 
loan  of  $10,000,  running  five  years  at  five  percent.  Would 
you  like  to  have  this  loan  as  an  investment? 
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One  of  defendants  went  to  New  York  to  interview 
plaintiff,  and  while  there  dictated  the  following  offer  for 
the  interests  of  the  various  heirs  in  the  property: 

New  York,  August  31,  1900.  We  submit  the  fol- 
lowing proposition  for  the  purchase  of  the  undivided  five- 
sevenths  interest  owned  by  W.  A.  George,  Frank  M., 
Benjamin,  Jr.,  and  R.  D.  Douglass  in  lands  in  Potta- 
wattamie, Mills,  Shelby,  and  Harrison  Counties,  Iowa, 
being  the  land  deeded  to  them  by  their  father,  Benjamin 
Douglass:  We  will  pay  for  said  undivided  five-sevenths 
interest  $62,500,  and  asSume  two  liens  now  of  record 
against  said  land,  aggregating  $30,000,  less  the  amount 
of  the  net  assets  of  the  estate  of  B.  Douglass,  deceased, 
which  said  assets  you  are  to  agree  shall  not  be  less  than 
$5,000.  When  the  deed  to  said  land  has  been  executed, 
will  pay  the  sum  of  $25,000  in  cash,  which  shall  be  ap- 
plied with  $5,000  to  be  advanced  in  the  sale  of  said  liens 
for  $30,000;  the  executors  of  the  estate  of  B.  Douglass, 
deceased,  to  enter  into  contract  to  pay  over  to  us  at  the 
closing  of  the  estate  the  full  amount  of  the  net  assets 
of  the  estate  of  the  said  B.  Douglass,  less  $5,000,  as  above 
suggested.  For  balance  of  purchase  price,  will  execute 
first  mortgage  on  or  before  one  year,  five  percent  interest, 
containing  stipulation  that  any  parcel  or  part  of  said  land 
will  be  released  upon  the  payment  of  $30  per  acre  for 
the  land.  Possession  of  the  land  to  be  given  as  of  March 
1,  1900.  It  is  our  intention  to  at  once  enter  into  con- 
tracts for  the  sale  of  this  land,  and  to  close  sales  as  soon 
as  you  are  able  to  give  clear  title.  It  is  our  impression 
that  we  will  be  able  to  pay  an  additional  twenty  or  twen- 
ty-five thousand  for  sales  of  the  land  by  the  time  you  are 
ready  to  deliver  deeds.  This  offer  to  stand  until  Sep- 
tember 10,   1900.      [Signed]    Lougee  &  Lougee. 

The  preponderance  of  the  testimony  shows  that  at 
various  times  defendants  orally  represented  that  the  prop- 
erty, if  sold  in  bulk,  was  worth  $100,000,  and  if  sold  in 
small  tracts  or  parcels  to  suit  the  purchaser,  it  was  worth 
$120,000.  In  the  first  letter  the  values  were  fixed  at 
approximately  from  $119,000  to  $129,000,  and  in  a  letter 
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of  June  15th  the  value  of  Chas.  H.  Douglass'  interest  is  fixed 
at  $15,000,  less  liens.  These  values  were  fixed  when  de- 
fendants were  seeking  to  become  agnts  for  the  sale  of  the 
lands.  There  is  no  doubt  that  they  advised  plaintiff,  or 
his  assignors  as  to  all  offers  they  had  for  the  lands,  or 
any  part  thereof,  and  there  is  no  suggestion  of  any  con- 
cealment on  their  part.  Plaintiffs,  or  some  of  them,  were 
negotiating  with  others  for  the  sale  of  the  lands.  Plain- 
tiff and  some  of  his  assignors  are  experienced  business 
men.  They  are  connected  with  the  well-known  commer- 
cial agency  of  E.  G.  Dun  &  Co.,  and  not  novices  in 
business  or  unaware  of  the  ways  of  the  world.  They  had 
the  matter  of  sale  under  consideration  for  some  time,  but 
never  made  defendants  their  agents  for  the  sale  of  the 
lands.  True,  they  say  that  they  relied  upon  defendants' 
estimates  as  to  the  value  of  the  property,  and  that  it  was 
in  fact  worth  much  more  than  it  was  represented  to  be. 
They  were  aware,  however,  that  defendants  were  buying 
the  land  for  speculative  purposes,  and  that  if  they  bought 
the  same  en  masse,  they  expected*  to  make  at  least  $20,000 
on  it.  They  were  not  deceived  as  to  offers  that  had  been 
made  the  defendants  while  they  were  agents  for  the  col- 
lection of  the  rents,  and  it  is  not  shown  that  defendants 
withheld  any  information  which  came  to  them,  save  what 
'was  generally  known  regarding  the  upward  tendency  of 
prices  for  land  in  this  and  adjoining  states,  commencing 
about  the  year  1900.  True,  defendants  showed  anxiety 
to  get  an  agency  for  the  sale  of  the  lands,  and  latterly 
became  especially  anxious  to  buy  because  others  were  ac- 
quiring interests  in  the  property;  but  this  was  apparent 
to  the  defendants,  and  if  any  suspicion  is  to  be  attached 
to  this  haste,  plaintiffs  were  fully  advised  thereof.  The 
preponderance  of  the  testimony  from  men  who  are  ac- 
quainted with  land  values  at  the  time  indicates  .  that  de- 
fendants' estimates  as  to  values  was  not  far  out  of  the 
way.     That  these  statements  were  regarded   as  estimate^ 
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is  plainly  apparent  from  the  correspondence  which  passed 
between  the  parties.  There  is  nothing  to  indicate  that 
plaintiff  or  his  assignors  were  placing  any  particular  con- 
fidence in  the  statements  made  by  defendants  as  to  values. 
Others  were  trying  to  sectire  their  interests,  and  offers 
had  been  made  them  therefor. 

In  all  matters  relating  to  the  subject-matter  of  the 
agency  defendants  were  required  to  exercise  the  utmost 
good  faith.  Loyalty  and  fair  dealing  are  duties  which 
an  agent  owes  to  his  principal,  and  he  can  not  use  his 
agency  for  his  own  profit.  But  an  agent  to  lease  may 
enter  into  negotiations  for,  and  become  the  purchaser  of, 
property  which  is  the  subject  of  the  agency,  provided  he 
does  not  use  his  position  as  a  means  to  that  end,  and 
makes  full  disclosure  of  all  matters  which  the  principal 
is  entitled  to  know  because  of  the  relations  between  them. 
The  nature  of  the  agency  is  material  as  bearing  upon  the 
duty  which  the  agent  owes  to  his  superior.  Thus  an 
agent  to  sell  can  not,  for  various  reasons,  become  the  pur- 
chaser at  his  own  sale.  •  The  law  will  not  allow  him  to 
act  in  both  capacities;  but  an  agent  to  collect  rents  or 
to  lease  may  buy  the  property  from  his  principal,  provided 
he  takes  no  advantage  of  his  relation,  and  the  principal 
is  advised  of  all  matters  which  it  is  the  agent's  duty  to 
communicate.  If  the  agency  is  such  that  the  agent  is 
not  expected  or  required  to  advise  his  principal  as  to  the 
value  of  the  lands,  and  the  principal  refuses  to  confer 
upon  the  agent  the  power  of  sale,  but  the  agent,  without 
fraud,  enters  into  negotiations  for  the  purchase  of  the 
lands,  there  is  no  reason,  either  in  law  or  morals,  why  he 
can  not  purchase  the  property  just  as  a  stranger  might 
do.  If  any  trust  or  confidence  is  reposed  in  the  agent, 
and  the  relations  are  such  as  to  calt  for  disclosures  as  to 
offers  for  or  values  placed  upon  the  property,  then  an 
agent,  who  himself  becomes  a  purchaser,  has  the  Qnxis  of 
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showing  that  he  made  full  disclosures  and  took  no  ad- 
vantage of  his  situation. 

At  one  time  defendants  were  called  upon 'for  a  state- 
ment regarding  the  values  of  the  land.  To  this  they  re- 
sponded as  shown  in  the  first  letter  quoted.  No  one  con- 
tends that  the  values  were  materially  underestimated  in 
this  letter.  When  they  entered  into  negotiations  for  the 
purchase  of  the  property,  they  did  not  place  the  values 
so  high.  Rather  than  being  an  evidence  of  fraud,  this 
is  simply  a  manifestation  of  a  trait  of  huftian  nature 
with  which  all  persons  who  know  of  the  ways  of  the  world 
are  familiar.  It  is  true  that  within  a  few  days  after  de- 
fendants secured  their  interest  they,  in  conjunction  with 
the  other  owners  of  the  land,  fixed  a  much  higher  price 
upon  the  land  for  selling  purposes  than  they  had  esti- 
mated it  was  worth  when  they  were  negotiating  for  its 
purchase  from  plaintiff  and  his  assignors;  but  this  is  not 
in  itself  evidence  of  fraud  or  deceit.  Defendants  were 
buying  the  land  to  sell  for  a  profit,  and  the  estimates 
made  were  the  outside  prices.  Either  of  the  owners  w.as 
authorized  to  sell  for  $5  per  acre  less  than  the  estimate. 
It  is  also  true  that  defendants  made  a  snug  sum  on  theii 
investment,  but  this  was  largely  due  to  the  rapid  increase 
in  land  values  from  the  time  of  their  purchase  down  to 
the  time  of  sale.  Doubtless  since  these  sales  were  made 
the  purchasers  have  profited  from  their  investments  quite 
as  much  as  defendants  did  from  theirs.  Vast  sums  of 
money  have  been  made  in  real  estate  during  the  past  eight 
or  nine  years,  and  no  one  ten  years  ago  had  the  prescience 
to  know  of  this  advance. 

Defendants  were  never  agents  in  any  way  for  the 
Shelby  County  lands,  and  they  never  had  anything  to  do 
with  them  until  they  purchased  an  interest  therein.  Plain- 
tiff had  another  agent  for  these.  Yet  upon  these  lands 
defendants  made  quite  as  much  as  upon  their  other  pur- 
chase.    Evep  were  defendants  required  to  paake  a  show- 
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ing  of  absolute  good  faith  and  fair  dealing,  we  should  be 
inclined  to  hold  that  they  had  done  so,  and  that  under 
all  the  circumstances  disclosed  their  purchases  were  and 
are  fair  and  equitable. 

The  case  is  peculiar,  however,  in  that  plaintiff  and 
some  of  his  assignors  are  shrewd  and  capable  business 
men.  They  had  close  connection  with  representatives  of 
the  great  mercahtile  agency  of  R.  G.  Dun  &  Co.,  and 
could  easily  have  informed  themselves  regarding  the  val- 
ues of  the  land.  Some  of  the  heirs  of  the  senior  Doug- 
lass had  seen  part  of  the  lands  at  least,  and  had  imder- 
taken  to  find  out  its  value  before  the  sales  were  made 
to  defendants.  They  did  not  indicate,  save  in  a  letter 
written  before  the  death  of  the  senior  Douglass,  that  they 
were  relying  upon  defendants'  statements  as  to  the  value 
of  the  lands.  In  response  to  their  inquiries  defendants, 
who  were  not  then  in  the  attitude  of  purchasers,  furnished 
them  a  statement  as  to  values  which  is  not  challenged. 
It  was  not  for  some  months  thereafter,  and  not  imtil 
others  were  acquiring  interests  in  the  property,  that  de- 
fendants undertook  to  buy.  Naturally  they  then  wished 
to  buy  as  cheaply  as  they  could,  and  there  is  nothing 
from  that  time  forward  indicating  that  plaintiff,  or  his 
assignors,  were  depending  upon  them  in  any  manner.  So 
far  as  shown,  from  the  time  of  defendants'  first  attempt 
to  buy,  down  to  the  time  of  sale,  the  parties  were  "at 
arm's  length,"  and  no  reason  is  suggested  why  defendants 
could  not  buy  the  property  or  plaintiff's  interest  therein. 

The  only  suggestion  made  here  is  one  of  law,  and 
that  is  that  the  transaction,  having  been  seasonably  chal- 
lenged, is  presumptively  fraudulent,  and  the  burden  is 
upon  defendants  to  show  good  faith  and  fair  dealing. 
The  rule  is  not  quite  so  broad  as  stated  by  appellant. 
Much,  of  course,  depends  upon  the  nature  of  the  J^ncy 
and  the  degree  of  confidence  and  trust  reposed  in  the 
agent.     If  the  a^ncy  is  to  sell,  and  the  agent  is  himself 
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the  buyer,  there  is  no  doubt  about  the  rule  being  as  con- 
tended for  appellant.  But  if  the  agency  Is  for  another 
purpose,  and  the  purchase  is  quite  outside  any  of  the 
duties  of  the  agency,  then  another  rule  applies.  At  most 
defendants,  after  the  death  of  the  senior  Douglass,  were 
agents  for  his  executors  in  the  collection  of  rents  accruing 
before  his  death,  and  agents  for  the  heirs  in  the  collection 
of  the  rents  accruing  after  that  time.  They  never  made 
any  leases  under  that  agency,  nor  were  they  authorized 
or  requested  so  to  do.  They  undertook  to  buy  the  prop- 
erty from  the  heirs  in  competition  with  others,  and  were 
successful.  Even  were  they  required  to  show  good  faith, 
equity,  and  fair  dealing,  we  should  be  constrained  to  hold 
that  they  had  done  so;  but,  und6r  the  facts  disclosed,  we 
are  constrained  to  hold  that  the  parties  were  dealing  with 
each  other  at  arm's  length,  and  that  defendants  were  nt)t 
guilty  of  any  actionable  fraud.  It  appears  from  the  rec- 
ord that  two  of  the  heirs,  or  one  of  them  and  the  grantee 
of  another,  sold  their  interests  to  strangers  to  this  litiga- 
tion. One  for  $14,000,  and  the  other  for  less  than  $12,000. 
This  is  indicative,  not  only  of  the  value  of  the  land,  but 
shows  that  plaintiff  and  his  assignors  had  information,  in 
addition  to  that  received  from  defendants,  regarding  the 
value  of  their  interests  in  the  land,  and  some  of  them 
had  an  opportunity  to  buy  up  one  of  these  interests  .for 
a  less  amount  than  they  received  from  defendants.  The 
trial  court  gave  the  case  patient  consideration,  and  its 
finding  must,  of  course,  be  given  some  weight.  Some  of 
the  witnesses  were  before  that  court,  and  it  had  advantages 
which  we  do  not  possess. 

II.     As  to  defendants'  appeal.     They  claim  that  they 

are  entitled  to  judgment  for  five-sevenths  of  the  value  of 

-,  the  Santa  Barbara,  CaL,  real  estate,  or  five- 

2.    ESTATES    OF  7/7 

fc^dcs^Mtis-    sevenths  of  the  amount  received  therefor,  on 

faction.  ^j^^  theory  that   they   assumed   the   liens   or 

trusts  upon  the  property  purchased  by  them  in  this  state 


Digitized  by 


Google 


426  Douglass  v.  Lougee,  [147  Iowa 

subject  to  a  deduction  of  the  amount  of  the  other  assets 
l>elonging  to  the  decedent,  Benjamin  Douglass,  Sr.  They 
claim  that  among  these  assets  was  the  Santa  Barbara  real 
estate,  the  proceeds  of  which  they  are  entitled  to.  We 
can  not  agree  to  this  proposition.  Doubtless,  if  this  prop- 
erty, or  the  proceeds  thereof,  were  a  part  of  the  assets  of 
Benjamin  Douglass,  Sr.'s,  estate  there  might.be  something 
in  defendants'  present  claim.  This  property  was  conveyed 
by  the  senior  Douglass  to  plaintiff  as  trustee  for  the  sev- 
eral heirs,  subject  to  a  life  estate.  The  property  was  sold 
by  the  trustee,  after  the  death  of  the  grantor,  for  $10,597.- 
64,  and  the  proceeds  were  divided  among  the  beneficiaries 
under  the  deed.  The  deed  conveying  the  Iowa  property 
to  plaintiff  and  the  other  heirs  of  the  senior  Douglass 
contained   this  provision: 

The  above-described  real  property  is  hereby  charged 
with,  and  this  conveyance  is  made  subject  to  said  charges — 
1st.  The  payment  upon  the  death  of  the  said  Benjamin 
Douglass,  one  of  the  parties  of  the  first  part  hereto,  to 
said  Louise  Douglass,  the  other  of  said  parties  of  the 
first  part,  in  the  event  of  his,  the  said  Benjamin  Douglass, 
dying  before  the  said  Louise  Douglass,  and  there  are  not 
sufficient  assets  of  his  estate  to  pay  the  same,  of  a  legacy 
of  $20,000  which  the  said  Benjamin  Douglass,  by  his 
last  will  and  testament  had  given  to  said  Louise  Douglass. 

On  the  following  day  the  deed  to  the  Santa  Barbara 
property  was  made  to  plaintiff  as  trustee,  and  plaintiff 
executed,  delivered,  ai^d  had  recorded  a  declaration  of 
trust   reading   as   follows: 

To  all  whom  these  Presents  shall  come — Greeting: 
Whereas,  Benjamin  Douglass  and  Louise  Douglass,  his 
wife,  of  the  city  and  county  of  Santa  Barbara,  Cal.,  have 
granted  and  conveyed  to  me  in  fee  simple  for  a  considera- 
tion of  ten  dollars,  by  deed  date  of  the  30th  day  of  Septem- 
ber, 1897,  the  following  described  lots  and  parcels  of  land, 
to  wit:     [here  follows  description  of  Santa  Barbara  home- 
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.  stead.]  Now,  know  ye,  that  I,  the  said  Benjamin  Douglass, 
Jr.,  make  known  and  declare  that  the  said  premises  were 
conveyed  to  me  in  trust  for  George  Douglass,  Robert  Dun 
Douglass,  William  Angus  Douglass,  Benjamin  Douglass, 
Jr.,  Frank  Middleton  Douglass,  Mrs.  Charles  Howard 
Douglass,  and  Mrs.  Mary  Douglass  Fay,  share  and  share 
alike.  In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  the  8th  day  of  November,  1897.  [Signed]  Ben- 
jamin Douglass,  Jr. 

These  transactions  amounted  to  a  complete  disposi- 
tion of  the  Santa  Barbara  property,  and  the  senior  Doug- 
lass had  nothing  left  therein,  save  a  life  estate.  The 
instruments  were  none  of  them  testamentary  in  character, 
but  passed  a  present  interest  in  and  to  the  land.  Upon 
the  death  of  the  senior  Douglass  there  was  nothing  left 
in  this  California  property  for  his  estate.  No  part  of  the 
proceeds  should  have  been  applied  upon  the  payment  of 
tlie  legacy  to  the  wife.  Moreover,  this  matter  seems  to 
have  been  fully  adjudicated  in  the  California  courts,  and 
the  matter  can  not  be  reviewed  here. 

No  error  appears,  and  the  judgment  on  both  appeals 
must  be,  and  it  is,  affirmed. 


John  Cotton,  Appellee,  v.   Center  Coal  Mining  Co., 

Appellant. 

Mines  and  mining:  exclusion  of  evidence:  harmless  error.  The 
I  exclusion  of  testimony  is  harmless  error  where  the  same  witness 
is  subsequently  permitted  without  objection  to  detail  the  facts. 
Thus  the  exclusion  of  the  evidence  of  an  experienced  miner  who 
was  a  timberman  in  the  mine"  when  an  employee  was  injured, 
to  the  effect  that  on  the  day  of  his  injury  he  sounded  the  roof 
of  the  mine  from  which  slate  fell  causing  the  injury  and  found 
that  it  was  then  safe,  while  erroneous  was  not  prejudicial,  in 
view  of  the  fact  that  like  evidence  was  subsequently  admitted 
without  objection, 
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Same:    negligence:   assumption  of  risk:   instruction.    Negligence 

2  is  to  be  determined,  not  as  an  abstract  proposition,  but  con- 
cretely as  applied  to  the  facts  of  a  given  case,  and  the  test  is, 
what  would  a  reasonably  prudent  person  have  done  under  like  or 
similar  circumstances.  In  this  action  plaintiff  was  injured  by 
the  fall  of  slate  from  the  roof  of  the  mine  in  which  he  was 
employed,  and  he  claims  that  the  master  had  previously  promised 
to  remedy  the  defect  in  the  roof.  The  court  instructed  that  if 
such  promise  was  made  and  if  the  danger  was  not  great  and 
constant,  and  that  if  a  reasonably  prudent  person  would  have 
remained  in  the  service,  continuing  to  pass  under  the  roof,  such 
promise  would  relieve  plaintiff  from  the  charge  of  assumption 
of  risk.  Held,,  that  the  instruction  was  not  prejudicial  because 
failing  to  state  the  test  of  negligence  to  be  what  a  prudent  per- 
son would  have  done  under  the  same  or  similar  circumstances; 
there  being  nothing  in  the  charge  negativing  the  rule  and  the  rule 
being  correctly  stated  in  other  instructions,  one  of  which  referred 
directly  to  plaintiffs  contributory  negligence. 

Same:    safe  place  to  work:  duty  to  warn:   instructions.    Where 

3  the  evidence  was  such  as  to  show  that  the  duty  to  inspect  the 
roof  at  the  time  plaintiff  complained  of  its  condition  was  not 
mutual,  but  that  the  master  had  or  should  have  had  knowledge 
of  facts  which  plaintiff  did  not  possess  and  was  not  bound  to 
discover,  such  as  the  fall  of  slate  on  the  morning  of  the  acci- 
dent of  which  plaintiff  disclaimed  any  knowledge,  an  instruction 
that  the  law  imposed  upon  the  master  the  duty  to  use  reasonable 
care  to  provide  safe  passage  ways  in  the  mine  for  workmen,  and 
that  if  he  failed  to  warn  plaintiff  of  the  danger  incident  to  the  con- 
dition of  the  roof  such  failure  would  constitute  negligence  was 
proper. 

Same:    contributory  negligence:    instruction.    Where  it  appeared, 

4  as  in  this  case,  that  plaintiff  did  not  know  that  the  mine  entry 
having  the  defective  roof  in  question  had  been  closed,  that  other 
employees  were  using  it,  that  it  was  the  master's  duty  to  inspect 
and  repair  the  roof,  that  the  roof  to  some  extent  had  been  propped 
up  where  the  slate  fell,  and  as  plaintiff  was  entitled  to  show  con- 
tinued use  of  the  entry  by  other  ^employees,  on  the  theory  that  it  was 
an  invitation  to  him  to  use  it  and  an  implied  representation  that  it 
was  safe,  which  facts  were  proper  to  be  considered  as  bearing 
upon  plaintiff's  negligence  although  he  did  not  know  what  par- 
ticular employees  passed  through  the  entry  at  any  given  time, 
requested  instructions  to  the  effect  that  other  employees  passed 
under  the  defective  roof  shortly  prior  to  plaintiff's  injury  should 
not  be  considered  as  bearing  upon  the  question  of  plaintiffs  neg- 
ligence in  using  the  entry  because  it  was  not  clear  that  plaintiff 
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knew  that  other  employees  had  used  the  same,  were  properly 
refused. 

Same.    As  it  was  not  plaintiffs  unqualified  duty  to  inspect  the  roof  in 

5  question  before  passing  under  it,  instructions  that  if  plaintiflf  could 
have  ascertained  whether  the  portion  which  fell  was  safe  by  in- 
specting the  same  before  passing  tmder  it,  and  that  if  it  was  not 
more  dangerous  to  tap  the  roof  for  the  purpose  of  inspection  than 
to  pass  under  it  without  doing  so  he  was  negligent  in  failing  to 
make  the  examination,  were  properly  refused 

Same.    As  it  was  shown  that  plaintiff  had  informed  the  pit  boss  of  a 

6  previous  fall  of  slate  and  that  he  promised  to  place  supports  under 
the  roof,  and  there  was  evidence  that  the  sam.e  was  done  to  some 
extent  at  the  place  where  the  slate  fell  injuring  plaintiff,  instruc- 
tions that  if  there  had  been  a  previous  fall  of  slate  at  or  near 
that  point,  of  which  plaintiflf  bad  knowledge,  and  if  he  knew  the 
condition  of  the  roof  and  upon  inspection  knew  that  the  loose 
portion  of  the  roof  had  not  been  taken  down  or  supported,  and  the 
same  fell  causing  his  injury,  he  was  negligent  in  going  thereunder 
at  the  time  of  the  accident  without  taking  precautions  for  his 
safety,  were  also  properly  refused. 

Contributory  Negligence:    evidence.    It  appears  from  the  evidence 

7  in  this  case  that  plaintiff  made  complaint  of  the  defective  condi- 
tion of  the  roof  in  the  mine  entry  in  question  and  that  there  had 
been  a  promise  to  remedy  it,  which  was  partially  done,  but  that  the 
entry  was  kept  open  without  notice  of  danger;  that  the  master 
claimed  there  had  been  a  fall  of  slate  from  the  roof  on  the  day 
of  the  accident 'but  plaintiff  denied  knowledge  thereof.  Held, 
that  as  the  master  was  under  a  continuing  duty  to  keep  the  roof 
safe,  upon  the  performance  of  which  duty  the  plaintiff  had  a  right 
to  rely,  negligence  of  plaintiff  in  passing  under  the  defective  roof 
was  not  established  as  a  matter  of  law. 

Appeal  from  Polk  District  Court. — Hon.  W.  H.  Mc- 
Henry,  Judge. 

TiTBSDAY,   November   23,    1909.      ^ 

Behearing  Denied  Saturday,  May  14,   1910. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  due  to  a  fall  of  slate  in  a  roof  of  de- 
fendant's mine.     The  case  was  tried  to  a  jury,  resulting 
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in  a  verdict  and  judgment  for  plaintiff,   and  defendant 
appeals. — Affirmed. 

Clark  &  Hutchinson  and  A.  A.  McLaughlin,  for 
appellant. 

Tho8.  A.  Cheshire  and  Edwin  Proctor,  for  appellee. 

Deemer,  J. — Defendant  is  operating  a  coal  mine  in 
Polk  County,  Iowa,  and  plaintiff  was  a  miner  in  its  em- 
ploy at  the  time  of  the  happening  of  the  accident  com- 
plained of.  Plaintiff  was  about  forty-six  years '  of  age, 
and  had  been  engaged  in  mining  coal  for  many  years, 
twenty-five  of  which  were  in  mines  in  the  vicinity 
of  Des  Moines.  On  the  day  in  question  plaintiff  was 
working  in  what  was  known  as  room  No.  2,  off  of  what 
was  called  the  eighth  north  entry,  and,  while  passing  from 
this  room  to  his  toolbox  some  distance  down  the  entry- 
way,  he  was  injured  by  a  fall  of  slate  from  the  roof  of 
the  entry.  The  entryways  were  not  timbered,  save  at 
places  where  it  was  deemed  necessary,  and  this  eighth 
entry  was  only  partially  timbered.     Plaintiff  claims: 

That  three  or  four  days  before  the  accident  in  which 
he  was  injured  there  was  a  fall  of  slate  in  the  entry  at 
about  the  place  where  he  was  injured,  and  at  that  time 
he  sounded  the  roof  at  the  place  where  he  was  hurt  and 
found  the  same  sounded  hollow  and  drummy,  showing 
that  the  roof  was  loose  and  likely  to  fall.  That. he  then 
complained  to  Isaac  Evans,  the  pit  boss,  that  it  was  un- 
safe and  should  be  timbered,  and  that  Evans  sounded  the 
roof  in  his  presence,  and  plaintiff  observed  that  it  sounded 
hollow  and  drummy.  He  also  claims  that  Evans  promised 
to  timber  it.  It  appears  that  after  talking  with  Evans, 
and  prc)curing  his  promise  to  timber  the  room,  plaintiff 
paid  no  further  attention  to  the  roof  of  the  entry  at  the 
place  where  it  was  loose.  On  the  morning  of  the  2l8t 
of  September,  1904,  plaintiff  went  to  work  soon  after 
seven  o'clock.     He  had  sent  out  one  or  two  cars  of  coal, 
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and  had  drilled  some  holes,  and  was  ready  to  put  in  the 
charge  of  powder,  and  started  to  take  his  boring  machine 
to  his  toolbox  down  the  entry,  and  passed  out  into  the 
entry  and  beneath  this  loose  and  dangerous  roof  without 
looking  at  it,  and  without  sounding  it  or  taking  any  pre- 
caution to  ascertain  its  condition,  or  to  see  whether  he 
could  safely  go  under  it.  When  beneath  the  loose  roof, 
it  fell,   and  caused   the   injuries  of  which  he   complains. 

Defendant 'contends  that  it  had  no  knowledge  that  this 
roof  was  loose  before  the  day  of  the  accident,  and  denies 
that  plaintiff  or  any  one  else  ever  complained  to  Isaac 
Evans,  the  pit  boss,  or  any  one  else  concerning  same.  It 
claims  that  the  roof  of  the  entry  was  inspected  every 
morning.  It  further  claims  that  there  was  a  fall  of  slate 
at  this  place  on  the  morning  of  the  accident  a  short  time 
before  plaintiff  was  hurt,  and  that  plaintiff  was  warned 
thereof.  It  also  claims  that  the  timbermen  were  at  once 
notified  to  timber  the  roof  at  the  place  of  the  fall  and 
make  it  safe,  and  that  they  arrived  and  commenced  work 
within  a  few  minutes  thereafter,  Isaac  Evans  having 
guarded  the  place  from  the  time  he  was  advised  of  the  fall 
until  the  timbermen  arrived;  that  the  fall  of  slate  on 
that  morning  covered  the  entire  floor  of  the  entry,  and 
was  from  a  foot  to  eighteen  inches  thick  in  the  center, 
tapering  off  at  the  sides.  It  further  claims  that  the  tim- 
bermen had  miners'  lamps  in  their  caps,  and  immediately 
commenced  work  preparing  the  place  for  timbers,  and  that, 
while  they  were  so  employed,  plaintiff  came  from  his  room 
with  his  drill  in  his  hands,  passed  the  timbermen  at  work, 
asked  no  questions,  did  not  stop  to  look  at  or  examine 
the  roof,  but,  notwithstanding  warning  called  to  him  by 
both  timbermen,  climbed  over  the  mass  of  slate  and  rock 
that  had  fallen  from  the  roof,  and  just  as  he  was  almost 
clear  of  the  fall,  the  rock  from  the  roof  fell  upon  him, 
and  caused  the  injuries  complained  of. 

-Under   this   state  of   the   record,   defendant   contends 
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that  plaintiff  was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  that  he  iissumed  the  risk  incident  to 
the  defective  condition  of  the  roof.  Appellant  also  as- 
signs many  errors  in  the  rulings  of  the  trial  court,  claims 
that  the  verdict  is  without  support  in  the  testimony,  and 
is  contrary  to  the  instructions  given  to  the  jury.  Plaintiff 
charges  that  defendant  was  negligent  in  the  following  par- 
ticulars : 

(1)  In  not  taking  down  this  loose  slate  and  in  per- 
mitting it  to  be  ^  and  remain  in  the  roof  of  the  entry. 

(2)  In  not  heeding  the  repeated  warnings  that  the 
slate  in  the  roof  of  the  entry  at  this  point  was  loose  and 
dangerous. 

(3)  In  not  taking  down  this  loose  slate,  and  in  fail- 
ing to  timber  or  prop  the  entry  at  the  point  where  this 
loose  slate  was  hanging  in  the  roof,  so  that  the  same 
would  not  fall  upon  workmen  passing  through  the  entry. 

(4)  In  not  using  ordinary  care  to  furnish  the  plain- 
tiff a  reasonably  safe  place  to  go  and  come  to  and  from 
his  place  of  work. 

(5)  In  not  informing  the  plaintiff  that  there  was 
loose  slate  in  the  roof  of  the  entry  at  the  point  where  he 
was  injured,  and  in  failing  to  warn  him  of  the  danger 
thereof. 

In  an  amendment  to  the  petition  plaintiff  alleged: 
"That  the  defendant  was  negligent  in  the  following  ad- 
ditional particulars  to  that  stated  in  the  original  peti- 
tion: That  it  did  not  timber  the  entry  at  the  place  where 
plaintiff  was  injured,  as  its  pit  boss  and  manager  Isaac 
Evans,  had  agreed  to  do  when  requested  by  the  plaintiff 
to  timber  said  entry  at  said  place  three  or  four  days  be- 
fore the  date  of  the  accident."  , 

The  issues  which  were  submitted  to  the  jury  are  dis- 
closed by  the  following  instruction : 

And,  as  applied  to  this  case,  the  allegations  of  neg- 
ligence are  that  the  defendant  was  negligent  in  not  taking 
down  the  loose  slate  which  hung  from   the   roof  of  its 
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entry  at  the  place  where  the  plaintiff  was  hurt;  in  not 
timbering  the  roof  of  the  said  entry  at  the  said  place; 
in  not  removing  the  said  slate,  and  timbering  the  said 
roof,  after  it  was  informed  of  the  dangerous  condition" 
thereof,  and  had  promised  so  to  do ;  in.  not  warning  the 
plaintiff  in  this  action  of  the  dangerous  condition  thereof. 
And,  with  regard  to  these  all^ations,  you  are  instructed 
that  the  law  imposes  upon  the  defendant  in  this  action 
the  duty  to  use  reasonable  caution  and  care  for  the  pur- 
pose of  providing  safe  entries  through  which  its  workmen 
may  go  and  come  to  and  from  their  work,  and  that  if, 
with  regard  to  any  of  the  said  allegations  of  negligence, 
there  was  a  failure  upon  the  part  of  the  defendant  to  use 
reasonable  and  ordinary  care  in  the  respects  herein  com- 
plained of,  such  failure  would  constitute  negligence. 

In  addition  to  its  general  verdict  for  plaintiff  upon 
the  n^ligence  charged,  the  jury  returned  answers  to  the 
following  special  interrogatories: 

Inrterrogatory  1.  Was  there  a  mass  of  slate  lying  on 
the  floor  of  the  entry  complained  of  at  and  before  the 
time  of  the  accident  complained  of  between  the  mouth 
of  plaintiff's  room  and  the  place  where  he  was  injured? 

Interrogatory  2.  Did  the  plaintiff  pass  timbermen, 
Baker  and  Morris,  engaged  in  timbering  the  entry  com- 
plained of  in  going  from  the  mouth  of  his  room  to  the 
place  where  he  was  injured  just  before  the  accident? 

The  answer  to  each  of  these  was  "No." 

I.     We  shall  first  consider  the  only  ruling  upon  the 
introduction  of  testimony  which  is  complained  of.     Appel- 
lant produced  as  a  witness  an  experienced  miner  who  was 
a  timberman   at   the  time  plaintiff  was   in- 

I.  MiMn  AKD  .  *    , 

ScdisSm  of      J^^®<1>  ^^d  ^"Q>  after  testifying  to  the  con- 

hannicM*  ditiou  of  the  entryway,  was  asked  the   fol- 

*"*^'"'  lowing  questions,   upon  which   rulings   were 

made  as  indicated:     "Q.  State  whether  or  not  when  you 

sounded   this   roof   on   the   morning   before   the    accident, 

Vol.  147  Ia.— 28. 
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or  what,  in  your  judgment,  was  the  condition  of  this 
roof  that  morning  at  the  place  where  the  accident  hap- 
pened? A.  It  was  safe  the  morning  before.  (Plaintiff 
moves  to  strike  out  the  answer  as  incompetent.  Sustained. 
Plaintiff  excepts.)  Q.  What  I  am  asking  is,  what  your 
judgment  is.  What  in  your  judgment  was  the  condition 
of  the  roof  at  this  place  the  morning  before  the  accident? 
A,  Th^  morning  before  the  accident  I  pronounced  it  safe 
and  sound.  Q.  You  mean  that  is  your  judgment?  A. 
Yes.  (Plaintiff  moves  to  strike  out  the  answer  as  in- 
competent. Sustained.  Defendant  excepts.)"  Doubtless 
these  rulings  were  erroneous  under  the  rule  adopted  by 
this  court  in  Taylor  v.  Coal  Co.,  110  Iowa,  40;  Belts  v. 
Railroad  Co.,  92  Iowa,  343;  Hammer  v.  Janowitz,  131 
Iowa,  20,  and  other  like  cases;  but  the  error  was  without 
prejudice  for  the  reason  that  this  same  witness  testified 
without  objection  that  he  sounded  the  roof  in  question  on 
the  morning  of  the  day  of  the  accident,  found  it  solid 
and  sound,  and  as  firm  as  an  anvil.  He  also  testified  that 
he  tapped  the  roof  on  this  morning  every  two  or  three 
feet,  and  that  it  was  solid  and  sound  as  far  as  he  knew. 
This  cured  any  error  in  the  ruling  complained  of. 

II.     Several  of  the  instructions  are  challenged,  among 
others    the    seventh,    which    contains    the    following    state- 
ment:   "If,   therefore,   notwithstanding  such  promise,   the 
plaintiff    could    not    reihain    in    defendant's 
negligence:        employment    and    continue   to   pass    through 

assumption  i  •  i  •  i  i     • 

of  risk-.,  the  said  entry  without  constant  and   imme- 

instruction.  *'  i»         i  •   t 

diate  danger,  the  character  of  which  was 
fully  known  to  the  plaintiff,  he  must  then  be  held  to  have 
assumed  such  risk.  But  if  such  promise  was  made,  and 
if  the  danger  was  not  great  and  constant,  and  if  a  rea- 
sonably prudent  person  would  have  remained  in  such  em- 
ployment and  continued  to  pass  through  the  said  entry- 
way,  then  such  promise  may  be  deemed  to  have  relieved 
the    plaintiff    from    the    charge    of    having    assumed    the 
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risk  of  such  employment."  The  exact  complaint  is  that 
the  test  is  not  what  a  reasonably  prudent  person  would 
have  done;  but  as  to  what  such  a  person  would  have 
done  under  the  same  or  similar  circumstances.  It  is  the 
omission  of  the  italicized  words  of  which  defendant 
complains.  Negligence,  of  course,  is  to^  be  determined, 
not  as  an  abstract  proposition,  but  concretely  and  as  ap- 
plied to  the  facts  of  a  given  case,  and  the  criterion  is 
as  to  what  a  reasonably  prudent  person  would  have  done 
under  like  or  similar  circumstances.  Oalloway  v.  Rail- 
road Co,,  87  Iowa,  458.  But  there  is  nothing  in  the  in- 
struction which  negatives  this  thought,  and  the  matter  is 
correctly  expressed  in  other  instructions  given  by  the 
court,  notably  the  fourth,  which  referred  directly  to  plain- 
tiffs contributory  n^ligence.  There  was  no  conflict  in 
these  instructions,  and  the  statement  found  in  the  seventh, 
although  perhaps  not  as  full  as  it  should  have  been,  was 
not  in  itself  erroneous,  and,  as  the  matter  was  fully  cov- 
ered in  other  paragraphs  of  the  charge,  no  prejudice  re- 
sulted. This  view  is  sustained  by  the  following,  among 
other,  cases:  Hart  v.  Railroad  Co.,  109  Iowa,  631;  Little 
V.  McGuire,  43  Iowa,  447;  RuscJi  v.  City,  6  Iowa,  443; 
Devine  v.  Railroad  Co.,  100  Iowa,  692.  Other  cases 
might  be  cited  in  support  of  this  proposition,  but  these 
seem  to  be  suificient.  The  Supreme  Court  of  Indiana 
appears  to  have  taken  a  contrary  view  in  Railroad  Co.  v. 
Marion,  104  Ind.  239  (3  N.  E.  874);  but  our  rule  is 
opposed  to  the  doctrine  there  announced,  and  we  see  no 
good  reason  for  changing  it. 

Instruction  3,   already  quoted,   is  complained   of  be- 
cause it  submits  to  the  jury  the  question  of  whether  or 
not  defendant  was  negligent  in  failing  to  warn  plaintiff 
Same-  safe        ^^  ^^^  danger  to  be  apprehended  from  the 
Slf^toJSS:     ^^^^^  ^^^*     I*  ^3   argued  that   he  knew  as 
instmcrtons.       ^^^^i  about  it  as  the  defendant,  and  that  de- 
fendant was  under  no  duty  to  warn  him  of  such  danger. 
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If  appellant's  premise  were  correct,  his  conclusion  is  un- 
doubtedly good.  Magee  v.  Railroad  Co.,  82  Iowa,  249; 
McCarthy  v,  Mulgrew,  107  Iowa,  76,  and  other  like  cases. 
But  there  was  evidence  for  plaintiff,  showing  that  three 
or  four  days  before  his  injury  he  had  observed  a  fall  of 
slate  near  the  place  where  he  was  subsequently  injured; 
that  he  called  the  attention  of  defendants'  pit  boss  to  the 
condition  of  the  roof ;  that  the  pit  boss  sounded  the  .roof, 
found  it  "sort  of  drummy,"  and  promised  to  fix  it;  that 
thereafter  one  set  of  timbers  was  put  in  near  the  mouth 
and  south  of  plaintiff's  room;  and  it  further  appears  that 
defendant  had  two  expert  timbermen  whose  duty  it  was 
to  daily  sound  and  inspect  all  roofs  and  to  protect  the 
same  by  timbering,  which  fact  was  known  to  plaintiff. 
There  was  also  testimony  to  the  effect  that  this  entryway 
was  not  closed  or  barricaded,  but  that  it  was  constantly 
used  by  other  employees  in  the  mine  from  the  time  of  the 
first  fall  of  slate,  of  which  plaintiff  had  knowledge,  down 
to  the  time  of  the  accident,  and  that  plaintiff  had  not 
tapped  or  inspected  the  roof  from  the  time  he  complained 
to  the  pit  boss  down  to  the  time  he  was  injured.  It  thus 
appears  that  the  duty  of  inspecting  the  roof  was  not  mu- 
tual, and  that  defendant  had,  or  should  have  had,  knowl- 
edge of  facts  which  plaintiff  did  not  possess,  and  was  not 
bound  to  discover,  among  other  things,  the  fall  of  slate 
on  the  morning  of  the  accident  of  which  plaintiff  said 
he  did  not  know.  The  jury  in  a  special  interrogatory 
found  that  plaintiff  did  not  have  this  knowledge.  So 
much  as  to  the  instructions  given. 

III.     As  to  the  instructions  refused:    In  what  has  al- 
Samk-  ready  been  said,  we  have  disposed  of  appel- 

ncSiigcnce7       ^SLiit's  couteution  that  the  trial  court  should 

instructions.  j^^^^   ^^^,^^    j^g   j^j^^^j^    ^^^    ^^^^^^   rcqUCStS.       lu 

requests  No.  twenty-eight  and  twenty-nine  the  court  was 
asked  to  instruct  as  follows: 
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No.  28.  The  fact  that  Isaac  Evans  or  any  other 
employee  in  defendant's  mine  went  beneath  the  loose  slate 
that  fell  upon  plaintiff  a  short  time  before  plaintiff  was 
injured  will  not  be  considered  by  you  as  bearing  upon 
the  question  of  whether  plaintiff  was  negligent  in  going 
beneath  the  same  at  the  time  of  the  accident.  It  is  not 
claimed  that  plaintiff  knew  that  said  Evans  or  either  of 
said  other  employees  had  gone  beneath  said  loose  roof  at 
said  time,  and  their  having  gone  under  the  same  at  said 
time  could  not  have  influenced  the  plaintiff,  nor  could 
the  same  have  affected  his  conduct  in  going  beneath  said 
loose  roof  at  the  time  complained  of. 

Xo.  29.  You  are  instructed  that  the  fact  that  Isaac 
Evans  and  the  timbermen,  Baker  and  Morris,  passed  un- 
der the  loose  slate  that  fell  upon  the  plaintiff,  under  the 
circumstances  shown  in  the  evidence,  should  not  be  con- 
sidered by  you  in  determining  whether  plaintiff  was  guilty 
of  negligence  in  passing  under  the  same  as  the  time  of 
the  accident. 

As  applied  to  the  facts  of  the  case,  there  was  no  error 
in  refusing  these  requests.  It  is  true  that  it  was  not 
shown  that  plaintiff  had  knowledge  that  these  particular 
persons  had  passed  through  the  entry,  but  he  did  know 
that  it  had  not  been  barricaded  or  closed  to  use;  that 
employees  generally  were  using  it,  as  the  testimony  of  the 
witnesses  referred  to  in  the  instruction  clearly  showed; 
that  it  was  defendant's  duty  to  inspect  the  roof  and  keep 
it  in  repair;  and  that  some  timbers  had  been  put  in  near 
the  place  where  the  roof  fell.  It  was  proper,  then,  for 
plaintiff  to  show  the  continued  use  of  the  entryway  by 
the  various  persons  who  had  passed  through  it,  and  for 
the  jury  to  consider  the  fact  that  it  was  being  so  used, 
as  bearing  upon  the  question  of  plaintiff's  negligence, 
although  he  did  not  know  just  who  the  men  were  who  had 
passed  through  at  any  given  time.  If  plaintiff  were  re- 
lying simply  upon  the  fact  that  these  two  particular  per- 
sons had  passed  through  the  entry  as  a  justification  for 
his  attempt  to  do  so,  the  instructions  asked  should  have 
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been  given.  But  such  is  not  the  situation.  Plaintiff 
proved  that  these  men  and  others  went  through,  and  that 
defendant  had  not  barricaded  or  closed  the  passage,  but 
had  allowed  it  to  be  used  upon  the  theory  that  this  was 
an  invitation  to  him  to  use  it,  and  an  implied  represen- 
tation under  all  the  facts  that  it  was  safe  for  use.  With 
this  thought  in  mind,  it  is  apparent  that  the  instructions, 
if  given,  would  have  been  erroneous.  Rumpel  v.  Railroad 
Co.,  4  Idaho,  13  (35  Pac.  700,  22  L.  K.  A.  725),  relied 
upon  by  appellant,  is  not  in  point,  as  an  examination  will 
show.  There  was  no  invitation  to  plaintiff  to  crawl  im- 
der  the  cars  or  take  the  course  he  did.  Here  there  was 
an  entryway  which  plaintiff  was  invited  to  use,  and  which 
he  had  a  right  to  use,  unless  he  knew  it  was'  dangerous  to 
do  so.  The  fact  that  it  was  used  generally  by  employees 
was  a  proper  circumstance  to  be  considered  by  the  jury 
in  view  of  the  entire  record  showing  promise  of  repair, 
duty  of  inspection,  etc.,  although  plaintiff  did  not  know 
what  particular  men  were  using  the  entry. 

Defendant  also  asked  the  following  instructions: 

No.  15.  If  you  find  from  the  evidence  that  plaintiff 
could  have  ascertained  whether  the  portion  of  roof  which 
fell  upon  him  w^s  safe^  by  tappmg  the  same  with  a  pick 
just  before  going  beneath  it,  and  that  it  was 
^'    *  not  more  dangerous  for  him  to  tap  said  roof 

with  a  pick  than  to  attempt  to  pass  beneath  it  as  he  did, 
then  you  are  instructed  that  plaintiff,  in  failing  to  test 
said  roof  by  tapping  the  same  with  a  pick,  was  guilty  of 
contributory  negligence,  and  can  not  recover. 

No.  30.  If  you  find  from  the  evidence  that  there 
had  been  a  fall  of  slate  a  few  days  before  plaintiff  was 
injured  at  or  near  the  place  where  he  was  injured,  and 
that  plaintiff  knew  thereof  and  sounded  the 
**"*  roof  of  the  entry  at  and  around  said  place, 

and  found  the  slate  in  the  roof  to  be  loose,  and  that  the 
said  roof,  where  sounded,  sounded  drummy,  and  further 
find  that  said  loose  or  drummy  portion  of  said  roof  had 
not  been  taken  down  or  timbered  before  plaintiff's  injury, 
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and  that  the  same  fell  upon  the  plaintiff,  then  you  are 
instructed  that  plaintiff  in  going  under  said  loose  or  drum- 
my  slate  or  roof  at  the  time  of  the  accident,  under  the 
circumstances  shown  in  the  evidence,  was  guilty  of  neg- 
ligence directly  contributing  to  his  injury,  and  your  ver- 
dict should  be,  in  the  event  you  so  find,  for  defendant. 

No.  31.  If  you  find  from  the  evidence  that  there 
had  been  a  fall  of  slate  at  or  near  the  place  where  plaintiff 
was  injured  a  few  days  before,  and  that  plaintiff  knew 
thereof,  and  sotmded  the  roof  around  the  place  from  which 
said  slate,  had  fallen,  and  found  the  same  to  be  loose,  and 
further  find  that  said  place  had  not  been  timbered  before 
plaintiff  was  injured,  and  that  plaintiff  went  beneath  said 
loose  slate  or  roof  at  the  time  of  the  accident  without 
taking  any  precautions  to  ascertain  whether  he  could  do 
so  with  safety,  then  you  are  instructed  that  he  was  guilty 
of  contributory  negligence,   and  can  not  recover. 

Instruction  15  was  clearly  erroneous,  for  under  the 
facts  disclosed  it  was  not  plaintiff's  absolute  duty  to  tap 
the  roof  of  the  entry  before  going  under  it.  The  same 
may  be  said  of  requests  30  and  31. 

Plaintiff  testified  that,  after  the  fall  of  slate  some 
three  or  four  days  before  his  accident,  he  informed  the 
pit  boss  and  was  promised  that  the  roof  would  be  fixed; 
and  there  was  also  testitnony  to  the  effect  that  thereafter 
some  timbering  was  done  by  the  defendant  very  near  the 
place  where  the  slate  which  injured  plaintiff  fell.  In  this 
situation  it  would  have  been  error  to  have  given  the  thir- 
tieth and  thirty-first  instructions  asked. 

IV.  The  principal  complaints  made  by  appellant  are, 
however,  that  the  verdict  is  contrary  to  the  instructions, 
contrary  to  law,  without  support  in  the  testimony,  and 
is  the  result  of  passion  and  prejudice.  It 
^'  HMLJCENci:*  is  argued  with  great  confidence  that  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  that  he  assumed  the  risk  incident  to 
the  defects.  These  are  the  troublesome  questions  in  the 
case.     This  whole  matter  depends,  as  we  view  it,  upon 
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the  determination  of  the  one  pivotal  question:  Was  there 
a  fall  of  slate  on  the  morning  of  the  day  when  plaintiff 
was  injured  at  or  near  the  place  of  his  injury  of  which 
he  had,  or  should  have  had,  knowledge,  and,  if  so  was 
he  justified  under  all  the  circumstances  in  passing  under 
the  roof  near  where  this  fall  had  taken  place.  We  do 
not  think  that  under  the  record  before  us  he  assumed  the 
risk  because  of  defendant's  failure  to  comply  with  the 
promise  of  its  pit  boss.  It  appears  that  it  did  put  in 
some  timbers  at  or  near  the  place  in  question,  that  it  kept 
the  entryway  open,  and  that  it  did  not  barricade  it,  or 
give  any  notice  of  danger.  In  these  circumstances  plain- 
tiff was  justified  in  passing  along  the  entry  and  under 
the  roof  complained  of,  unless  he  knew  or  should,  in  the 
exercise  of  ordinary  caris,  have  known,  not  only  that  there 
was  some  danger  at  the  place  in  question,  but  also  that 
it  was  imprudent  to  pass  under  the  roof  in  question.  De- 
fendant was  under  a  continuing  duty  with  reference  to 
the  roof,  and  plaintiff  had  the  right  to  rely  upon  the  per- 
formance of  that  duty  by  the  defendant.  He  said  that 
he  did  not  know  of  any  fall  of  slate  on  the  morning  of 
the  day  he  was  injured,  and  the  jury  found  with  him 
on  this  proposition.  That  being  true,  there  was  neither 
assumption  of  risk  nor  contributory  negligence  on  his  part — 
that  is  to  say,  we  can  not  hold  as  a  matter  of  law  either 
that  plaintiff  assumed  the  risk  or  that  he  was  guilty  of 
contributory  negligence  without  invading  the  province  of 
the  jury.  On  this  theory  the  verdict  is  not  contrary  to 
the  instructions.  The  case  is  close  upon  these  questions, 
but,  as  they  were  for  a  jury,  it  is  not  our  province  to 
interfere. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment must  be,  and  it  is,  affirmed. 
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Scott  Looan,  Appellant,  v.  W.  R.  Davis. 

Public  Lands:    railroad  grant:   good  faith  purchaser:   evidence: 

1  statutes.  In  this  action  the  plaintiff  is  seeking  to  establish  his 
title  to  unearned  railroad  land,  and  to  which  the  railroad  company 
never  acquired  title,  under  the  Act  of  Congress  providing  that 
citizens  of  the  United  States  who  were  good  faith  purchasers 
if  rom  a  railroad  company  of  lands  erroneously  certified  or  patented 
to  it  should  be  entitled  to  purchase  the  land  of  the  jgovemment, 
as  against  the  defendant  who  had  taken  possession  of  the  land  as 
a  homestead  entryman.  Upon  a  review  of  the  evidence  it  is  held 
that  plaintiff  was  not  a  good  faith  purchaser  within  the  meaning 
of  the  Act  of  Congress. 

It  is  also  held  that  the  Act  of  Congress  in  question  does  not  apply  to 
unearned  lands  purchased  after  the  date  of  the  Act. 

Equitable  Estoppel.    One  invoking  the  doctrine  of  equitable  estop- 

2  pel  must  show  that  he  had  no  knowledge  of  the  facts  relied  upon 
as  constituting  the  estoppel,  and  no  convenient  and  available  means 
of  acquiring  such  knowledge;  and  where  the  facts  are  known  to 
both  parties  or  both  have  the  same  means  of  ascertaining  the  facts 
there  can  be  no  estoppel. 

Same.    The  act  of  an  officer  of  the  land  department  in  permitting  one 

3  to  urge  his  claim  as  a  contract  purchaser  of  railroad  lands  which 
had  been  forfeited,  and  of  which  he  was  not  a  good  faith  pur- 
chaser, and  the  subsequent  issuance  of  a  patent  for  the  land  to 
him,  will  not  operate  as  an  estoppel  against  the  claim  of  a  home- 
stead entryman  so  as  to  preclude  the  entryman  from  question- 
ing the  validity  of  plaintiff's  patent  in  a  suit  by  him  to  recover 
the  land. 

Public  Lands:    equitable  title:   notice.    The  plaintiff  in  this  action 

4  at  the  time  he  secured  his  claimed  interest  in  the  land  in  con- 
troversy, having  had  actual  notice  of  a  hostile  and  superior  title, 
acquired  no  equitable  title  to  the  property  in  himself. 

Same:     homestead  entry:    trespass.    The  defendant  in  this  action 

5  entered  upon  certain  public  lands  at  a  time  when  it  was  not  sub- 
ject to  public  entry,  invading  at  the  time  the  actual  but  wrongful 
possession  of  plaintiff.  Subsequently  the  land  became  subject  to 
entry  and  defendant  continued  to  occupy  it -without  protest,  filing 
thereon  a  homestead  claim,  until  it  was  erroneously  patented  to 


Digitized  by 


Google 


442  Logan  v.  Davis.       [147  Iowa 

plaintiff.  Held,  that  as  defendant  had  been  for  several  years  in 
peaceable  and  uninterrupted  possession  his  homestead  claim  made 
in  good  faith  was  not  subject  to  the  objection  that  his  original 
[>ossession  was  obtained  by  trespass. 

^eal  from  O'Brien  District  Court. — Hon.  David  Mould, 
Judge. 

Feiday,    February    11,    1910. 
Behearing  Denied  Saturday,  May   14,   1910. 
The  opinion  states  the  case. — Affirmed. 
W.  P.  Briggs,  for  appellant. 
Madison  B.  Davis  and  Edwin  J.  Stason,  for  appellee. 

Sherwin,    J. — This    is    a    suit   for    the    recovery   of 

property;  the  plaintiff  alleging  that  he  is  the  absolute 
er  thereof,   and  that  the   defendant  unlawfully   keeps 

out  of  possession.  The  land  in  controversy  is  within 
limits  of  the  grant  by  act  of  Congress  approved  May 
1864,  chapter  84,  granting  lands  to  the  state  of  Iowa 

the  purpose  of  aiding  in  the  construction  of  a  rail- 
from  Sioux  City,  in  said  state  to  the  south  line  of 
state  of  Minnesota  at  such  point  as  the  said  state  of 
a  may  select,  also  to  said  state,  for  the  use  and  bene- 
>f  the  McGregor  Western  Railroad  Company  for  the 
)ose  of  aiding  in  the  construction  of  a  railroad  from 
[)int  at  or  near  Main  street.  South  McGregor,  in  a 
erly  direction  .  .  .  until  it  shall  intersect  with 
said  road  running  from  Sioux  City  to  the  Minnesota 
J  line."  The  grant  was  of  every  alternate  odd-num- 
d   section  for  ten  sections   in  width  on  each  side  of 

roads,  and  provides  that  the  lands  thereby  granted 
lid  be  subject  to  the  disposal   of   the  Legislature  of 


Digitized  by 


Google 


May  1910]  Logan    v.    Davis.  443 

Iowa  for  the  purposes  aforesaid,  and  further  provided: 
*When  the  Governor  shall  certify  to  the  Secretary  of  the 
Interior  that  any  section  of  ten  consecutive  miles  of  either 
of  said  roads  is  completed,  .  .  .  then  the  Secretary 
of  the  Interior  shall  issue  to  the  state  patents  for  one 
hundred  sections  of  land  for  the  benefit  of  the  road  having 
completed  the  ten  consecutive  miles  as  aforesaid."  It  was 
also  provided  further:  "That  if  the  said  roads  are  not 
completed  within  ten  years  of  their  several  acceptance  of 
this  grant,  the  said  lands  hereby  granted  and  not  pat- 
ented shall  revert  to  the  state  of  Iowa  for  the  purpose 
of  securing  the  completion  of  the  said  roads  within  such 
time,  not  exceeding  five  years,  and  upon  such  terms  as 
the  state  shall  determine" — and,  further  that  said  lands 
shall  not  in  any  manner  be  disposed  of  or  incumbered 
except  as  the  same  are  patented'  under  the  provisions  of 
this  act,  "and  should  the  state  fail  to  complete  the  said 
roadfl  within  five  years  after  the  ten  years  aforesaid,  then 
said  lands  undisposed  of  as  aforesaid  shall  revert  to  the 
United  States."  This  grant  was  duly  accepted  by  the 
state  of  Iowa  and  by  the  Sioux  City  &  St.  Paul  Kailroad 
Company  by  a  resolution  of  its  board  of  directors,  dated 
September  19,  1866.  The  said  company  afterwards  lo- 
cated its  line  of  road,  filled  its  map  of  location,  which 
was  accepted  by  the  Secretary  of  the  Interior,  a^  the 
basis  of  the  adjustment  of  the  grant,  and  in  August,  1867, 
all  of  the  odd-numbered  sections  of  Ifuid  within  the  twen- 
ty-mile limits  of  the  Sioux  City  &  St.  Paul  Kailroad,  as 
shown  by  map  of  definite  location,  were  withdrawn  from 
sale  or  other  disposition.  During  the  year  1872  the  Sioux 
City  Company  constructed  its  road  from  the  Minnesota 
line  south  to  Le  Mars,  a  distance  of  fifty-six  and  one- 
fourth  miles,  and  the  construction  of  five  ten-mile  sections 
of  the  road  was  certified  to  the  Secretary  of  the  Interior, 
who  caused  to  be  issued  to  the  state  for  the  use  and  benefit 
of  the  Sioux  City  Company  patents  for  land  selected  by  it, 
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amounting  to  four  hundred  and  seven  thousand  eight  hun- 
dred and  seventy  and  twenty-one  hundredths  acres,  including 
the  land  in  controversy.  The  Sioux  City  &  St.  Paul 
Company  never  constructed  its  line  south  from  Le  Mars, 
nor  did  the  state  cause  tha*  portion  of  the  road  to  be 
constructed.  By  authority  of  the  Legislature  the  state 
certified  or  patented  to  the  Sioux  City  Company  within 
the  granted  and  indemnity  limits  a  total  of  three  hundred 
and  twenty-two  thousand  four  hundred  and  twelve  and 
eighty-one  hundredths  acres.  But  the  land  in  controversy 
was  not  included  therein,  nor  was  it  ever  certified  or 
patented  to  any  railroad  company.  In  1878  the  Chicago, 
Milwaukee  &  St.  Paul  Kailway  Company,  the  successor  of 
the  McGregor  Western  Kailway  Company,  completed  the 
construction  of  its  road  to  Sheldon,  Iowa,  where  it  inter- 
sected the  line  of  the  Sioux  City  &  St.  Paul  Company, 
and  soon  thereafter  it  brought  suit  against  the  latter  com- 
pany for  the  purpose  of  determining  the  title  to  the  land 
within  the  overlapping  limits.  That  suit  resulted  in  a 
decree  giving  to  the  Milwaukee  Company  lands  which  had 
been  patented  to  the  Sioux  City  Company  and  other  lands 
not  patented,  but  not  the  land  in  controversy  herein.  See 
Sioux  City  &  St.  Paul  R.  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  117  U.  S.  406  (6  Sup.  Ct.  790,  29  L.  Ed.  928). 
While  this  suit  between  the  two  railroad  companies  was 
pending  the  Legislature  in  1882  passed  an  act  (Acts  19th 
General  Assembly,  chapter  107)  resuming  and  vesting  in 
the  state  "all  lands  and  rights  to  lands  granted"  to  the 
Sioux  City  Company  under  the  act  of  Congress  of  May 
12,  1864,  and  the  acts  of  the  General  Assembly  of  the 
state,  "which  haVe  not  been  earned  by  the  said  railroad 
company."  March  27,  1884,  the  Legislature  passed  an- 
other act  (Acts  20th  General  Assembly,  chapter  71)  which 
provided  that  the  lands  resumed  and  intended  to  be  re- 
sumed by  the  act  of  1882  were  thereby  relinquished  and 
conveyed  to  the  United  States  and  the  Governor  was  there- 
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by  authorized  and  directed  to  certify  to  the  Secretary  of 
the  Interior  all  lands  which  had  theretofore  been  patented 
to  the  state  to  aid  in  the  construction  of  the  said  railroad, 
and  which  had  not  been  patented  by  the  state  to  the 
Sioux  City  Company,  except  lands  situated  in  the  coun- 
ties of  Dickinson  and  O'Brien.  This  act  was  complied 
with  in  January,  1887,  and  twenty-six  thousand  one  hun- 
dred and  seventeen  and  thirty-two  hundredths  acres  were 
so  certified.  The  land  in  controversy  being  in  O'Brien 
County  was  not  included  therein.  Next  in  the  chronology 
of  events  was  the  act  of  Congress  of  March  3,  1887  (Act 
March  3,  1887,  chapter  376,  24  Stat.  556  [U.  S.  Comp. 
St.  1901,  page  1595]),  which  act  provides  as  follows: 

Section  1.  That  the  Secretary  of  the  Interior  be  and 
is  hereby  authorized  and  directed  to  immediately  adjust, 
in  accordance  with  the  decisions  of  the  Supreme  Court, 
each  of  the  railroad  land  grants  made  by  Congress  to 
aid  in  the  construction  of  railroads  and  heretofore  un- 
adjusted. 

Sec.  2.  That  if  it  shall  appear  upon  the  completion 
of  such  adjustments  respectively,  or  sooner,  that  lands  have 
been,  from  any  cause,  heretofore  erroneously  certified  or 
patented  by  the  United  States  to  or  for  the  use  or  benefit 
of  any  company  claiming  by,  through  or  under  grant 
from  the  United  States,  to  aid  in  the  construction  of  a 
railroad,  it  shall  be  the  duty  of  the  Secretary  of  the  In- 
terior to  thereupon  demand  from  such  company  a  relin- 
quishment or  reconveyance  to  the  United  States,  of  all 
such  lands,  whether  within  granted  or  indemnity  lim- 
its.    ..     . 

Sec.  4.  That  as  to  all  lands  which  have  been  so  er- 
roneously certified  or  patented  as  aforesaid,  and  which 
have  been  sold  by  the  grantee  company  to  citizens  of  the 
United  States,  or  to  persons  who  have  declared  their  in- 
^  tention  to  become  such  citizens,  the  person  or  persons  so 
purchasing  in  good  faith,  his  heirs  or  assigns,  shall  be 
entitled  to  the  land  so  purchased,  upon  making  proof  of 
the  fact  of  such  purchase  at  the  proper  land  office,  within 
such  time  and  under  such  rules  as  may  be  prescribed  by 
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the  Secretary  of  the  Interior,  after  the  grants  respectively 
shall  have  been  adjusted. 

At  the  time  of  the  passage  of  this  act,  there  were 
lands  in  O'Brien  and  Dickinson  Counties  that  had  been 
patented  to  the  state,  but  never  to  the  railroad  company, 
and  which  the  state  still  held,  amounting  to  twenty-one 
thousand  six  hundred  and  ninety-two  and  eighteen  one- 
hundredths  acres.  At  this  time  also  the  Sioux  City  Com- 
pany had  received  from  the  state  patents  for  all  of  the  lands 
it  had  earned  or  was  entitled  to  under  the  grant.  On 
August  11,  1887,  the  United  States  requested  the  state 
to  reconvey  to  it  the  twenty-one  thousand  six  hundred  and 
ninety-two  and  eighteen  one-hundredths  acres,  which  in- 
cluded the  land  in  controversy.  On  the  11th  day  of  Sep- 
tember, 1888,  one  Ellen  M.  Childs  entered  into  a  written 
contract  with  the  Sioux  City  Company  for  the  purchase 
of  the  land  in  controversy,  making  a  small  payment  in 
cash  and  agreeing  to  pay  the  balance  in  installments.  On 
the  4th  day  of  October,  1889,  the  United  States  com- 
menced an  action  against  the  Sioux  City  Company  and 
others  asking  that  its  title  to  the  twenty-one  thousand 
six  hundred  and  ninety-two  and  eighteen  one-hundredths 
acres  be  quieted.  Such  action  was  finally  tried,  and  re- 
sulted in  a  decree  in  favor  of  the  United  States.  Sioux 
City  &  St.  Paul  Railroad  Company  v.  United  States, 
159  U.  S.  349  (16  Sup.  Ct.  17,  40  L.  Ed.  177).  On 
October  8,  1889,  the  plaintiff  took  an  assignment  of  the 
Childs  contract,  and  on  the  same  day  entered  into  an 
agreement  with  the  railroad  company  as  follows: 

That  in  the  event  of  a  decision  in  the  above-entitled 
action  in  the  United  States  Supreme  Court  adverse  to 
said  Sioux  City  &  St.  Paul  Kailroad  Company  as  to  the 
title  to  the  said  lands  above  described,  the  said  parties  of 
the  second  part  will  within  ninety  days  thereafter  surrender 
said  original  agreement  and  this  modification  thereof  to  the 
parties  of  the  first  part,  at  St.  Paul,  Minnesota,  and  re- 
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ceive  therefor  from  the  said  parties  of  the  first  part,  or 
either  of  them,  the  'amount  which  has  been  paid  on  the 
said  agreement  on  account  of  principal  and  interest  men- 
tioned in  said  original  agreement,  and  the  same  to  be 
received  and  accepted  by  said  second  parties  in  full  set- 
tlement of  all  their  rights  under  said  original  agreement 
and  this  modification  thereof,  and  as  a  release  of  any  and 
all  claims  suffered  by  said  parties  of  the  second  part,  their 
heirs,  executors,  administrators  or  assigns,  by  reason  of 
the  failure  of  the  title  of  said  parties  of  the  first  part 
to  said  land. 

It  was  also  agreed  between  the  plaintiff  and  the  com- 
pany that  the  time  of  the  payments  would  be  extended, 
and  that  the  company  would  pay  the  taxes. 

The  facts  relative  to  the  possession  are  as  follows: 
Up  until  1884  it  was  unimproved,  vacant,  wild  ptairie. 
In  that  year  one  Bierbower  broke  a  few  furrows  around 
the  enftire  half  section,  but  did  not  reside  on  the  land. 
In  the  same  year  one  Peterson  broke  four  or  five  acres 
along  the  south  line  of  the  land,  but  left  during  the  same 
year,  and  made  no  claim  to  it.  In  the  same  year  one 
Fitzgerald,  who  lived  on  adjacent  land,  broke  six  or  seven 
acres  in  the  northeast  comer,  and  in  1885  cropped  the 
land  broken  and  continued  in  possession  until  1890,  ex- 
cept as  hereinafter  stated.  In  1887  one  Weir  built  a 
small  house  on  the  south  half  of  the  northwest  quarter 
of  the  section,  moved  into  the  house  with  his  family,  and 
cultivated  a  part  of  the  land.  On  the  1st  of  April,  1888, 
the  defendant  bought  Weir's  improvements  and  his  in- 
terest in  the  land  and  moved  into  the  house  with  his 
family,  where  he  has  lived  up  to  the  present  time.  Early 
in  1888  *  Fitzgerald  leased  the  land  of  the  Sioux  City 
Company  and  remained  in  possession  as  its  tenant  that 
year,  and  the  following  year  as  the  tenant  of  plaintiff's 
assignor.  In  the  spring  of  1888  the  defendant  sowed  five 
or  six  acres  of  oats  on  breaking  that  had  been  done  on 
the  land  before  he  moved  on  to  it,  but,  when  he  attempted 
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to  harvest  the  crop,  Fitzgerald  took  possession  thereof 
and  retained  same.  May  1,  1890,  the  defendant  with 
a  gang  of  men  with  teams  went  on  to  the  land  in  con- 
troversy and  broke  up  that  part  of  it  which  had  not 
been  broken,  and  has  since  then  continued  to  farm  the 
land.  In  due  time  the  plaintiff  made  application  for  a 
patent  as  a  purchaser  from  the  '  railroad  company,  and 
the  defendant  made  due  and  regular  application  for  the 
entire  quarter  section,  including  the  land  in  controversy, 
as  a  homestead.  The  Secretary  of  the  Interior  held  in 
favor  of  the  plaintiff,  and  a  patent  was  issued  to  him  in 
May,  1901.  He  then  commenced  this  action,  as  we  have 
heretofore  stated.  It  was  tried  in  equity  and  resulted 
in  a  decree  for  the  defendant  for  the  N.  i^  of  N.  W.  14, 
17-97-42,  from  which  the  plaintiff  appeals.  There  was 
a  decree  for  plaintiff  as  to  lot  three,  and  no  appeal  is 
taken  therefrom. 

The  plaintiff  relies  for  a  reversal  of  the  judgment 
upon  the  following  propositions:  First,  because  the  de- 
fendant acquired  possession  of  the  land  in  controversy  by 
trespass,  and  under  this  head  it  is  said  that  the  defendant 
could  not  at  the  time  homestead  more  than  eighty  acres, 
and,  farther,  could  then  acquire  no  homestead  rights 
therein  because  it  was  then  reserved  by  the  United  States; 
second,  an  estoppel  based  on  the  fact  that  the  plaintiff 
was  a  good-faith  purchaser  within  the  meaning  of  the 
act  of  Congress  of  1887;  and,  further,  under  the  same 
head,  for  the  reason  that  the  defendant  was  in  privity 
with  the  United  States,  and  must  show  that  he  is  entitled 
to  a  patent  under  the  homestead  law;  third,  that  both 
the  United  States  and  the  defendant  are  estopped  by  the 
allegations  of  the  former  in  its  suit  against  the  Sioux 
City  Company;  fourth,  that,  where  one  of  two  equitable 
titles  of  equal  strength  is  joined  with  the  legal  title  with- 
out notice  of  the  other  equity,  the  legal  title  can  not  be 


Digitized  by 


Google 


May  1910]  Logan    v.    Davis.  449 

successfully  assailed  by  the  holder  of  the  other  equity; 
and,  fifth,  the  equities  are- with  the  plaintiff. 

In  support  of  the  decree,  the  appellee  contends  that 
the  act  of  May  12,  1864,  was  not  a  grant  in  praesenti  to 
the  Sioux  City  Company,  but  a  grant  to  the  state  in 
trust,  the  trust  to  be  administered  in  a  particular  man- 
ner; that  the  title  to  the  land  remained  in  the  state,  and 
was  restored  and  reconveyed  to  the  United  States  as  un- 
earned land,  and  was  at  no  time  vested  in  the  railroad 
company;  that  the  act  of  March  3,  1887,  was  a  general 
one  applicable  to  all  grants,  but  contemplated  adjustments 
only  where  the  grant  had  vested  the  title  in  the  railroad 
company,  and  not  where,  as  in  the  act  of  1864,  the  title 
remained  in  the  state,  or  where  it  had  reverted  to  the 
United  States  on  account  of  the  failure  of  the  railroad 
company  to  earn  the  grant  within  the  stipulated  time; 
that  the  appellant  was  not  a  purchaser  in  good  faith  un- 
der the  act  of  1887,  or  independent  of  it,  and  is  not  en- 
titled to  protection  as  such;  that  the  plaintiff,  being  only 
a  speculator  and  purchaser  in  bad  faith,  acquired  no 
rights  in  the  land  against  the  defendant's  rights  as  a 
homestead  claimant;  that  the  defendant,  having  made 
legal  settlement  on  the  land,  has  done  all  that  he  is  re- 
quired to  do  to  perfect  his  homestead  right,  and  all  that 
he  is  required  to  do  to  protect  it. 

It  is  more  convenient  to  first  take  up  the  appellee's 
propositions.  The  appellant  concedes  that  the  act  of  1864 
was  not  a  grant  in  praesenti  to  the  railroad  company; 
hence  we  need  give  that  subject  no  consideration.  In 
view  of  the  conclusion  which  we  reach  on  other  matters 
presented,  we  deem  it  unnecessary  to  determine  whether 
the  land  in  controversy  was  subject  to  adjustment  under 
the  act  of  March  3,  1887.  The  question  was  certified 
to  the  Supreme  Court  of  the  United  States  in  Knepper 
V.  Sands,  194  U.  S.  476  (24  Sup.  Ct.^744,  48  L.  Ed. 
1083).      It  was   not   definitely   determined,   however,    the 

Vol.  147  Ia.— 29. 
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court  saying  that  its  determination  was  Unnecessary.  But 
the  court  did  say  that  it  was  "of  the  opinion  that  the 
fourth  section  of  the  adjustment  act  of  1887  had  no  refer- 
ence to  any  unearned  land  purchased  after  the  date  of 
that  act  from  a  company  to  whom  they  had  never  been 
certified  or  patented,  athough,  if  it  had  kept  its  engage- 
ment with  the  state  and  completed  the  road  in  due  time, 
it  could  have  acquired  an  interest  in  them.'' 

The  controlling  question  in  this  case,  as  we  view  it, 

is   whether   the   paintiff   was   a   purchaser    in   good    faith 

within   the  meaning  of  the   adjustment   act  of  March   3, 

1887.     And,   to  determine  whether  he  was 

1.  Public  lands:  ' 

*^Sd**faith*°^'  ^^  ^^  ^^^  ^"^"^  *  purchaser,  it  may  be  well 
evfdencer  ^^  Summarize  the  facts  bearing  thereon.  The 
•tatutes.  Ij^j^^  ^^  patented  to  the  state  in  trust  for 

the  use  and  benefit  of  the  railroad  company  when  it  should 
comply  with  the  terms  of  the  grant  of  1864.  The  rail- 
road company  by  completing  five  ten-mile  sections  of  the 
road  earned  a  certain  number  of  acres  of  land,  and  the 
land  in  controversy  was  within  the  limits  of  the  third 
ten-mile  section.  The  railroad  company  never  completed 
the  entire  road,  and  hence  never  earned  the  entire  grant. 
Nor  did  the  state  construct  the  road  that  had  been  left 
unconstruoted  by  the  railroad  company.  Under  the  terms 
of  the  grant,  if  the  road  was  not  completed  by  the  Sioux 
City  Company  within  ten  years  from  its  acceptance  of 
the  grant,  it  had  no  right  to  unearned  lands,  and,  if  the 
state  failed  to  secure  the  completion  of  the  road  within 
five  years  thereafter,  the  unearned  lands  reverted  to  the 
United  States.  The  Sioux  City  Company  accepted  the 
grant  in  September,  1866,  and  constructed  the  five  ten- 
mile  sections  of  its  road  in  1872.  It  had  then  earned 
all  of  the  lands  that  it  ever  earned,  alid  soon  thereafter 
it  received  patents  for  more  land  than  it  had  in  fact 
earned.  See  Sioux  City  &  St.  Paul  R.  Co.  v.  United 
States,  159  U.  S.  349  (16  Sup.  Ct.  17,  40  L.  Ed.  177). 


Digitized  by 


Google 


May  1910]  Logan    v.    Davis.  451 

While  the  railroad  company  earned  the  land  in  contro- 
versy by  the  completion  of  its  third  section'  of  the  road, 
when  it  accepted  other  land  in  place  thereof  and  then 
failed  to  complete  the  road  for  which  the  grant  was  made, 
it  had  no  right  to  the  land  in  controversy,  nor  any  equity 
therein,  and  it  became  a  part  of  the  unearned  lands  which 
reverted  to  the  United  States  upon  the  failure  of  both 
the  railroad  company  and  the  state  to  complete  the  road. 
Sioux  City  &  SL  P.  R.  Co.  v.  U.  S.,  supra.  The  rail- 
road company  had  no  title  to  the  land  in  controversy  when 
it  leased  it  to  Fitzgerald,  nor  when  it  contracted  to  sell 
it  to  Ellen  M.  Childs  in  September,  1888.  The  company 
undoubtedly  knew  that  it  had  no  right  to  the  land  in 
controversy,  and  hence  its  acts  were  clearly  not  in  good 
faith.  When  the  plaintiff  took  an  assignment  of  the 
Childs  contract,  he  knew  of  the  suit  that  had  been  brought 
by  the  United  States  to  quiet  its  title  to  the  unearned 
and  unpatented  lands,  and  that  the  land  in  controversy 
was  included  therein.  He  is  presumed  to  have  known 
the  terms  of  the  grant  and  the  character  of  the  railroad 
company's  title,  and  he  at  least  legally  knew  that  it  had 
absolutely  no  title.  His  agreement  of  October  8,  1889, 
with  the  railroad  company  furnishes  abundant  evidence 
of  his  complete  knowledge  of  the  whole  situation.  In 
addition  thereto,  he  knew,  in  a  general  way  at  least,  the 
history  of  the  litigation  over  these  lands,  and  that  the 
title  thereto  was  unsettled.  After  the  defendant  had 
taken  possession  of  the  land  in  1890,  the  plaintiff  made 
no  move  to  regain  possession,  and,  so  far  as  the  record 
shows,  made  no  claim  thereto  imtil  this  action  was  com- 
menced. From  all  of  these  facts  and  circumstances  we 
think  it  must  be  said  that  the  plaintiff  was  not  a  pur- 
chaser in  good  faith.  Good  faith  in  general  means  with- 
out notice,  as  well  as  for  a  valuable  consideration.  Milton 
V.  Boyd,  49  N.  J.  Eq.   142    (22  Atl.   1078);  Tolbert  v. 
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Horton,  31  Minn.  518  (18  N.  W.  647) ;  Eohl  v.  Lynn. 
34  MicL  360, 

In  Knepper  v.  Sands,  supra,  it  was  held  that,  as  the 
fourth  section  of  the  adjustment  act  of  1887  had  no  refer- 
ence to  unearned  lands  purchased  after  the  date  of  that 
act,  a  purchaser  thereafter  could  not  become  one  in  good 
faith  within  the  meaning  of  the  act. 

In  his  reply  the  appellant  says  that  he  does  not  rely 
upon  any  rights  under  the  adjustment  act  of  1887,  except 
as  he  relies  upon  it  through  an  estoppel.  But  the  es- 
a.  EfiuiTABLE  toppel  relied  upon  is  based  on  the  claim  that 
BTOPPEL.  YiQ  was  a  good-faith  purchaser  imder  the  act, 

and,  when  it  is  once  determined  that  he  did  not  so  pur- 
chase, there  can  be  no  estoppel.  To  invoke  the  doctrine 
of  equitable  estoppel,  the  party  claiming  thereunder  must 
show  that  he  was  himself  unaware  of  the  facts  and  had 
no  convenient  and  available  means  of  acquiring  the  knowl- 
edge. Where  the  facts  are  known  to  both  parties,  or  where 
both  have  the  same  means  of  ascertaining  the  truth,  there 
can  be  no  estoppel.  11  Am.  &  Eng.  Enc.  Law '  (2d 
Ed.)   434. 

The  action  of  the  officer  of  the  land  department  in 
permitting  the  plaintiff  to  press  his  claim  as  a  contract 
purchaser,  and  the  subsequent  issuance  of  a  patent  to 
him,  does  not  estop  the  defendant  from  ques- 
3.  Same.  tioning  the  validity  of  such  patent,     Ojer- 

stadengen  v.  Van  Duzen,  7  N.  D.  612 
(76  N.  W.  233,  66  Am.  St.  Rep.  679) ;  Walker  v.  Ehres- 
man,  79  Neb.  775  (113  K  W.  218).  They  were  simply 
mistaken  as  to  both  the  facts  and  the  law,  and  the  essen- 
tial elements  of  an  estoppel  are  lacking.  The  appellant's 
proposition  as  to  the  joining  of  equitable  and 
equitable  title':    legal  titlcs  has  uo  placc  here,  for  the  reason 

notice.  Ill 

that  the  plaintiff  had  actual  notice  df  a 
hostile  and  superior  title,  and  hence  never  had  an  equitable 
title  himself. 
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It  is  said  that  the  defendant  obtained  possession  of 

said  land  by  trespass,   and   because   thereof   that  he   can 

base  no  homestead  rights  thereon.     If  it  be  conceded  that 

the    defendant's    original    possession    of    the 

stead' ento'T      particular  land  in  controversy  in  1890  was 

trespass. 

obtained  by  a  trespass,  it  does  not  follow  that 
he  could  thereafter  obtain  no  homestead  rights.  At  the  time 
of  the  trespass,  he  simply  invaded  the  wrongful  possession 
of  another.  The  land  was  not  then  subject  to  public  entry 
for  any  purpose.  The  plaintiff  apparently  acquiesced  in  the 
defendants'  possession.  He  at  least  made  no  protest,  or 
claim  against  the  defendant  until  after  he  received  a  pat- 
ent, and,  when  the  land  became  subject  to  public  entry, 
the  defendant  had  been  in  a  peaceable  and  uninterrupted 
possession  for  several  years.  Under  such  circumstances, 
we  do  not  think  the  rule  contended  for  by  the  appellant 
is  applicable.  That  the  defendant  made  his  homestead 
claim  in  good  faith  is  established  by  the  holding  of  Ship 
Canal,  Railway  &  Iron  Co.  v.  Cunningham,  155  U.  S. 
354  (15  Sup.  Ct.  103,  39  L.  Ed.  183). 

A  careful  examination  of  every  question  presented 
by  the  appellant  and  of  the  entire  record  leaves  no  doubt 
in  our  minds  as  to  where  the  equities  are.  We  think 
the  decree  of  the  district  court  right,  and  it  is  therefore 
affirmed. 

Ladd,  J.,  taking  no  part. 


H.  H.   Sawyer  v.   Angelo  Botti,   J.   J.   Enright,   and 
William  Meyers,  Appellants. 

Intoxicating  Liquor  :  what  included:   beer:  statutes.    The  statute 

I    prohibiting  the  selling  or  keeping  for  sale  of  intoxicating  liquors, 

has  reference  not  only  to  liquor  which  is  in  fact  intoxicating  but 

also  to  other  described  liquors,  whether  intoxicating  or  not,  such 

as  beer  and  malt  liquor.    So  that  any  liquor  manufactured  from 
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malted  grain  by  the  process  of  fermentation,  no  matter  how  slight 
and  without  regard  to  the  amount  of  alcohol  actually  contained 
therein,  or  whether  in  fact  intoxioiting,  is  within  the  statutory 
description  of  liquors  the  sale  of  which  is  prohibited. 

Statutes:    enactment:    title:    subject  matter:    description.     The 

2  descriptive  terms  used  to  describe  the  subject  matter  of  the  vari- 
ous chapters  of  the  code  are  not  to  be  treated  as  titles  to  acts, 
within  the  constitutional  provision  that  every  act  shall  embrace 
but  one  subject  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.  But  the  chapter  relating 
to  intoxicating  liquor  is  one  of  several  constituting  Title  Twelve 
of  the  Code,  embracing  the  police  powers  of  the  state,  and  was 
enacted  as  one  bill  in  the  adoption  of  the  Code,  the  title  of  which 
covered  the  entire  subject  matter  of  all  the  chapters  therein. 

Intoxicating  liquors:    statutes.    The  legislature  can  not  by  statute 

3  make  intoxicating  liquor  out  of  a  beverage  which  is  not  in  fact 
intoxicating,  but  may  extend  the  prohibition  of  a  statute  relating 
to  the  sale  of  liquor  to  beverages  not  in  fact  intoxicating. 

Same:    injunction:    attorney's  fees.     Where,  as  in  this  action  to 

4  restrain  defendant  from  selling  a  malt  beverage,  defendant  stopped 
the  sale  but  litigated  his  right  to  sell,  and  but  for  an  in  junc- 
tional decree  he  might  have  resumed  the  sale,  the  court  properly 
entered  a  final  injunction  against  him  and  taxed  attorney's  fees 
in  plaintiff's  favor. 

Appeal  from   Woodbury   District   Court. — ^Hon.    David 
Mould,  Judge. 

Friday,    February    11,    1910. 

Rehearing  Denied  Saturday,  May   14,   1910. 

In  an  action  to  enjoin  defendairt  Botti,  as  dealer, 
and  defendants  Enright  and  Meyers,  as  owners  of  prem- 
ises on  which  the  business  was  conducted,  from  selling, 
etc.,  intoxicating  liquors  on  said  premises,  and  maintain- 
ing a  nuisance  thereon,  the  court  entered  a  decree  for 
plaintiff,  from  which  defendants  appeal. — Affirmed. 

Hubbard  &  Burgess,  for  appellants. 
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John  F.  Joseph,  for  appellee, 

McClain,  J. — It  appears  that  prior  to  the  institu- 
tion of  this  action  defendant  Botti  had  been  engaged  in 
running  a  fruit  and  confectionery  store  on  premises  be- 
longing to  -the  other  defendants,  and  that  in  his  place  of 
business  he  had  a  soda  fountain  and  handled  the  usual 
soft  drinks.  Among  the  beverages  which  he  thus  handled, 
assuming  that  its  sale  was  not  prohibited  by  law,  was  one 
known  as  "Justus  beer."  Although  the  prayer  of  the 
petition  was  in  the  usual  form  for  an  injunction  against 
the  illegal  sale  of  intoxicating  liquors,  the  trial  court, 
finding  as  a  fact  that  after  the  filing  of  the  petition 
defendant  Botti  had  ceased  to  sell  or  keep  for  sale  any 
intoxicating  liquor  on  said  premises,  entered  a  decree  en- 
joining him  from  selling  or  keeping  for  sale  "a  certain 
fermented  malt  liquor  containing  alcohol,  said  liquor  be- 
ing known  as  'Justus  beer,'  without  having  complied  with 
the  provisions  of  the  mulct  law."  The  sole  question  pre- 
sented for'  determination,  therefore,  on  the  merits  of  the 
case  is  whether  the  beverage  named  "Justus  beer,"  the 
methods  of  manufacture  and  constituents  of  which  are 
described  in  the  evidence,  is  a  beverage  the  sale  of  which 
is  prohibited  by  the  laws  of  this  state  relaiting  to  the  sale 
of  intoxicating  liquors. 

The  evidence  shows  that  the  beverage  in  question  is  man- 
ufactured by  the  Sioux  City  Brewing  Company,  which  is  a 
manufacturer  of  lager  beer  and  also  of  various  soft  drinks ; 
iKToxicATiNc      ^^^^  ^^  ^^^  mauufaoture  of  Justus  beer  the 
what^teciudcd:    samc  materials  are  used  as  in  the  manufac- 
bccr:  statutes.    ^^^^  ^£  lager  bccr,  and  the  processes  of  malt- 
ing, extracting,  etc.,  are  the  same,  except  that  fermentation 
of  the  mash  is  not  allowed  -to  proceed  as  far  as  in  the 
manufacture  of  lager  beer,  being  stopped  by  heating  be- 
fore any  considerable   amount  of  alcohol  is  produced,   so 
that  Justus  beer  contains   not  exceeding  one-half   of   one 
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percent  of  alcohol  by  volume,  while  lager  coirtains  about 
three  and  one-half  percent  of  alcohol.  The  evidence  also 
shows  that  Justus  beer,  as  manufactured,  is  not  intoxicat- 
ing, for  the  reason  that  the  quantity  which  an  ordinary 
person  could  consume  at  one  time  would  not  include  enough 
alcohol  to  have  an  intoxicating  effect.  The  argument  for 
appellant  is,  in  brief,  that  the  prohibitJory  statute  has  re- 
lation to  the  sale  of  intoxicating  liquors;  that  the  bev- 
erage in  question  is  not  intoxicating,  and  that  it  does  not 
come  within  the  description  of  "beer,"  the  sale  of  which 
is  by  the  statute  forbidden.  The  statute  (Code,  section 
2382)  prohibits  the  selling  or  keeping  for  sale,  etc.,  of 
"any  intoxicating  liquor,  which  term  shall  be  construed 
to  mean  alcohol,  ale,  wine,  beer,  spirituous,  vinous,  and 
malt  liquor,  and  all  intoxicating  liquor  whatever,"  except 
as  otherwise  provided.  It  is  apparent,  tnerefore,  that  the 
prohibition  is  twofold:  First,  of  the  sale  of  any  liquor 
which  is  in  fact  intoxicating;  second,  of  certain  described 
liquors,  whether  intoxicating  or  not.  In  the  second  class 
are  enumerated  beer  and  malt  liquor,  and  if  the  beverage 
in  question  is  beer  or  malt  liquor,  then  the  fact  that  it 
is  so  manufactured  as  not  to  be  intoxicating  in  its  ordi- 
nary use  as  a  beverage  is  immaterial.  State  v.  Cloughly, 
73  Iowa,  626 ;  State  v.  Spiers,  103  Iowa,  711.  The  name, 
of  course,  is  not  conclusive,  for  various  drinks  having 
names  which  include  the  word  "beer"  are  generally  recog- 
nized as  not  within  the  prohibition,  for  example,  root 
beer  and  spruce  beer.  Aa  well  said  in  the  cases  above 
cited,  if  the  evidence  shows  only  in  general  terms  the  sale 
of  beer  without  any  more  specific  description,  it  is  open 
to  the  defendant  to  show  that  the  article  in  question  was 
not  beer  in  the  sense  in  which  the  term  is  used  in  the 
statute — that  is  to  say,  a  malt  liquor;  but  we  do  not  think 
that  it  was  the  intention  of  the  court  to  hold  in  those  cases 
that  if  the  article  is  in  fact  beer — that  is,  a  malt  liquor — 
it  is  open  to  the  defendant  to  show  that  such  malt  liquor 
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is  in  fact  not  intoxicating.  The  term  "beer^^  seems  to  be 
recognized  in  the  dictionaries  as  having  two  meanings: 
First,  a  fennented  liquor,  made  from  malted  grain;  and, 
second,  a  fermented  extract  of  roots  or  other  parts  or 
products  of  various  plants.  See  Webster's  Dictionary 
and  Century  Dictionary,  s.  v.,  "beer."  By  adding  the 
general  description  "malt  liquor,"  the  Legislature  clearly 
designated  the  sense  in  which  the  term  "beer"  is  employed 
in  the  statute.  With  reference  to  anything  called  beer 
which  is  not  made  from  malted  grain,  the  question  will 
mei^y  be  whether  or  not  it  is  an  intoxicating  liquor,  but 
if  it  is  made  from  malted  grain — that  is,  if  it  is  a  malted 
liquor — its  sale  is  prohibited  without  regard  to  its  quality 
as  an  intoxicant.  The  manufacturer  can  not  bring  a 
malt  liquor  within  the  class  of  liquors  not  prohibited  by 
the  statute  by  giving  it  some  name  other  than  that  of 
beer,  much  less  can  he  do  so  by  adding  a  qualifying  de- 
scriptive term  to  the  word  "beer"  used  in  the  name. 

We  reach  the  conclusion  without  the  slightest  doubt 
that  the  beverage  in  question,  being  a  liquor  manufactured 
from  malted  grain  by  a  process  inyolving  fermentation, 
no  matter  how  slight  the  fermentation  may  be,  and  irre- 
spective of  the  amount  of  alcohol  which  it  actually  con- 
tains, and  also,  without  regard  to  whether  it  is  in  fact 
intoxicating,  is  within  the  statutory  description  of  liquors 
the  sale  of  which  is  prohibited.  It  is  conceded  that  the 
process  of  manufacture  of  Justus  beer  is  the  same  as  that 
of  lager  beer,  save  that  the  fermentation  is  arrested  at 
an  earlier  stage,  and  therefore  less  alcohol  is  contained 
in  the  product.  We  think  that  such  liquor  is  "beer" 
within  the  statutory  definition,  but,  whether  so  or  not, 
it  is  unquestionably  a  malt  liquor.  State  v.  O'Connell, 
99  Me.  61  (58  Atl.  59) ;  Bradshaw  v.  State,  76  Ark.  562 
(89  S.  W.  1051). 

Counsel  for  appellant  argue,  however,  that  in  the 
title  of  the   chapter   of  the   Code   containing   the  section 
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above  referred  to,  and  all  the  other  references  in  the  Code 

to  the  prohibited   sale  of  liquors,  the  term 

enactment:         "intoxicating    liouors"    alone    is    used,    and 

title:  subject  ,  .,  .    .  i  i»  i        t 

»?atter:   .  that  the  prohibition  must  therefore  be  lim- 

descnption.  '^ 

ited  to  liquors  which  are  in  fact  intoxicat- 
ing. The  short  descriptive  terms  used  to  describe  the 
subject-matter  of  the  various  chapters  of  the  Code  are 
not  to  be  considered  as  titles  to  acts  within  the  constitu- 
tional provision  that  "Every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith,  which^ 
subject  shall  be  expressed  in  the  title."  Constitution, 
article  3,  section  29.  The  chapter  relating  to  intoxicat- 
ing liquors  is  only  one  of  several  chapters  constituting 
together  title  12  of  the  Code,  relating  to  the  police  power 
of  the  state,  and  title  12,  as  a  whole,  was  enacted  as 
one  bill  in  the  adoption  of  the  present  Code.  It  is 
not  contended  that  the  title  of  the  bill  which  as  adopted 
constitutes  title  12  was  not  sufficient  to  cover  the  entire 
subject-matter  of  all  the  chapters  therein.^ 

The  Legislature  may  define  a  term  as  it  sees  fit,  and 
while  it  can  not,  of  course,  by  statute  make  an  intoxicat- 
ing liquor  out  of  a  beverage  which  is  not  in  fact  intoxi- 
cating,   it    can    extend    the    prohibition    of 
liquors:  the  statute  to   beverages   which   are   not   in 

statuteii.  .  ,,  nil  n       1      •   1 

fact  intoxicating.  State  v.  FredertcJcson, 
101  Me.  37  (63  Atl.  535,  6  L.  R.  A.  (N.  S.)  186,  115 
Am.  St.  Rep.  295).  Having  prohibited  the  sale  of  beer 
and  malt  liquor,  it  becomes  wholly  immaterial  whether 
the  particular  liquor  in  question,  coming  within  the  de- 
scription of  these  terms,  is  an  intoxicating  liquor  in  fact, 
and  we  need  not  therefore  refer  further  to  the  point, 
strongly  pressed  in  argument,  that  other  beverages  which 
are  not  malt  liquor,  and  are  not  beer  within  the  meaning 
of  the  terms  as  used  in  the  statute,  in  fact  contain  alcohol 
in  even  greater  proportionate  quantities  th^  were  found 
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by   analysis   in   the   samples  of  Justus  beer   described   by 
the  expert  witnesses. 

Although  defendant  Botti  ceased  to  sell  Justus  beer 

after  this  action  was  instituted,  he  litigated  the  question 

whether  he  had  not  a  right  to  do  so,  and  if  the  court  had 

entered    no    decree   of   perpetual    injunction 

injunction:        agaiust  him,  he  could  have  resumed  the  sale 

attorney  s  fees. 

SO  far  as  this  action  was  concerned  without 
restraint.  Therefore,  the  court  properly  entered  a  de- 
cree of  final  injunction,  and,  as  an  incident,  taxed  an 
attorney's  fee  to  him  in  favor  of  the  plaintiff.  Donnelly  v. 
Smith,  128  Iowa,  257;  Drummond  v.  Richland  City  Drug 
Co.,  133  Iowa,  266;  Hammond  v.  King,  137  Iowa,  548. 
The  decree  of  the  trial  court  is  affirmed. 


A.  H.  Richer  and  Cynthia  Eisheb  v.  The  Acken  Coal 
Company  et  al..  Appellants. 

Nuisance:    permanent  and  continuing  injury:    recovery  of  dam- 

1  ages:  election.  In  an  action  for  damages  growing  out  of  a 
permanent  nuisance  the  plaintiff  may  elect  whether  he  will  treat 
the  injury  as  permanent  and  recover  all  his  damages  in  one 
action,  or  as  continuing  and  recover  therefor  in  successive  ac- 
tions; but  where  he  has  treated  the  injury  as  permanent  and  has 
recovered  his  entire  damages  he  can  not  thereafter  maintain  an 
action  for  continuing  injury. 

Same:    measure  of  damages.     Where   a   nuisance   and   consequent 

2  injury  are  distinctly  permanent  in  character  the  measure  of  re- 
covery is  the  decrease  in  the  value  of  the  injured  property  on 
account  of  the  nuisance. 

Same:    contributory  negligence.    The  doctrine  of  contributory  neg- 

3  ligence  is  not  applicable  to  nuisance  cases,  as  the  nuisance  itself 
is  not  necessarily  occasioned  by  negligence.  In  this  action  the 
nuisance  complained  of  was  a  dirt  dump  from  a  coal  mine  far 
removed  from  plaintiff's  property  at  the  time  he  purchased,  but 
was  subsequently  carried  by  defendant  to  within  a  short  distance 
of  his  property  which  made  it  in  fact  a  nuisance. 
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Same:    evidence.    Evidence  in  this  action  that  plaintiff  had  consented 

4  to  the  use  of  other  ground  for  a  dump  was  not  prejudicial  to 
defendant,  since,  if  untrue,  he  might  have  shown  that  fact 

Same:    damages:   iNSTmicriON.    Evidence  of  difference  in  the  rental 

5  value  of  plaintiff's  premises  because  of  the  nuisance  is  held  not 
to  have  been  prejudicial,  in  view  of  the  court's  instruction  that 
the  decrease  in  the  value  of  plaintiff's  property  was  the  measure 
of  recovery,  which  excluded  the  question  of  rental  value. 

Appeal  from  Appanoose  District  Court. — ^Hon.  D.  M. 
Anderson^   Judge. 

Fridax,   Febeuaby   11,    1910. 

Keheabing  Denied  Satueday,  May   14,  1910. 

Action  io  recover  damages  for  a  nuisance.  There 
was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for 
the  plaintiffs.     The  defendants  appeal. — Afjirmed. 

Wilson  &  Smith,  for  appellants. 

Howell  &  Elgin,  for  appellees. 

Sheewin,  J.^ — This  is  an  action  to  recover  damages 
alleged  to  have  been  suffered  by  the  defendant's  extension 
of  what  in  mining  parlance  is  known  as  a  'Mirt  dump." 
The  plaintiffs  have  occupied  their  present  home  for  fifteen 
years  or  more,  and  the  defendants  have  been  operating 
a  coal  mine  near  thereto  for  eight  or  nine  years.  When 
the  defendants  began  operating  their  mine,  there  was  a 
dirt  dump  of  which  the  present  one  is  an  extension.  There 
is  no  doubt  but  what  it  has  grown  to  be  a  nuisance  if  it 
was  not  originally  one,  and  that  the  plaintiffs  are  entitled 
to  recover  damages  on  account  thereof. 

The  defendants  present  two  propositions  upon  which 
they  chiefly  rely  for  a  reversal.     They  contend  that  the 
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nuisance  was  not  permanent,  and,  because  thereof,  that 
the  wrong  measure  of  damages  was  submitted  to  the  jury, 
and,  second,  that  *hey  should  have  been  permitted  to  show 
contributory  negligence  on  the  part  of  the  plaintiffs. 
Neither  of  the  propositions  can  be  sustained.  The  dump 
in  question  was  a  large  one.  Its  exact  length  does  not 
appear,  but  it  does  appear  incidentally  that  it  was  at 
least  two  hundred  and  fifty  or  three  hundred  feet  long, 
and  it  is  clearly  shown  that  it  was  one  hundred  feet  wide 
at  the  base,  and  from  fifty  to  sixty  feet  higL  It  is  un- 
doubtedly a  permanemt  pile  and  could  be  so  treated  by 
the  plaintiffs  in  asking  for  damages.  We  have  heretofore 
held  that  the  plaintiff  may  elect  whether  he  will  treat 
the  injury  as  permanent  or  continuing,  and  that  the  de- 
fendant may  not  complain  of  such  election.  Hollenheck 
V.  City  of  Marion,  116  Iowa,  69^  Of  course,  where  the 
injury  is  treated  as  permanent  and  damages  are  asked 
once  for  all,  no  suit  could  afterwards  be  maintained  for 
a  continuing  injury. 

The  nuisance  in  question  and  the  injury  are  distinctly 
permanent  in  their  character,  and  under  the  rule  of  our 
cases  the  measure  of  the  plaintiffs'  recovery  is  the  de- 
crease in  the  value  of  their  home  on  account  of  the  nui- 
sance. Harvey  v.  Railroad  Co.,  129  Iowa,  465,  and  cases 
therein  cited.  The  appellants  rely  upon  Hollenheck  v. 
City  of  Marion,  supra;  Shirely  v.  By.  Co.,  74  Iowa,  169, 
and  McOill  v.  Pintsch  Com.  Co.,  140  Iowa,  429,  as  sus- 
taining their  contention  that  the  nuisance  is  not  perma- 
nent in  its  character.  But  those  cases  are  not  controlling 
because  of  the  difference  in  the  facts. 

It  is  claimed  that  the  plaintiffs  are  to  be  charged  with 
contributory  negligence  because  they  bought  and  improved 
their  property  after  a  "dirt  dump"  had  been  started  in 
connection  with  the  mine  now  operated  by  the  defendants. 
The  principle  involved  was  fully  discussed  in  Bowman  v. 
Humphrey,   132  Iowa,   234,   and  we  there  decided  that 
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the  doctrine  of  contributory  negligence  is  not  applicable 
to  nuisance  cases,  because  the  nuisance  itself  is  not  nec- 
essarily occasioned  by  negligence.  Moreover,  in  this  case 
a  jury  would  not  be  justified  in  finding  contributory  neg- 
ligence from  the  facts.  When  the  plaintiffs  bought,  the 
dump  was  far  removed  from  their  premises  and  not  ob- 
noxious. The  defendants  have  carried  it  to  within  a  short 
distance  of  their  home  and  made  it  in  fact  a  nuisance. 

Sidney  Green  was  used  as  a  witness  by  the  plaintiffs, 
and  was  permitted  to  testify  in  substance  that  he  had 
given  his  consent  to  the  use  of  other  ground  for  a  dump. 
There  was  no  prejudicial  error  in  the  testimony,  because 
if  untrue  the  defendants  might  have  so  shown. 

There  seems  to  have  been  some  uncertainty  on  the 
trial  as  to  the  true  measure  of  the  plaintiffs'  damages, 
and  some  testimony  was  received  showing  difference  in 
the  rental  value  of  the  premises.  But  this  could  not  have 
prejudiced  the  defendants  because  the  court  instructed 
that  the  decrease  in  the  value  of  the  property  was  the 
measure  of  recovery,  and  thus  excluded  the  questions  of 
rental  value. 

Complaint  is  made  of  other  rulings  on  the  introduc- 
Lon  of  testimony,  but  the  matters  discussed  are  of  minor 
nportance  and  do  not  merit  discussion  here. 

The  plaintiffs  filed  a  motion  to  strike  the  appellants' 
rgument  because  not  in  compliance  with  our  rules.  The 
ale  was  not  well  observed,  but  the  departure  therefrom 
J  not  serious  enough  to  demand  drastic  punishment. 
Teither  party  strictly  complied  with  the  rules  in  prepar- 
ig  the  case  for  submission  to  us,  but  we  let  the  matter 
ass,  with  hope  for  the  future. 

The  judgment  should  be,  and  it  is,  affirmed. 
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Maby  Lokoshobe  v.  Chicago  Great  Western  Railway 
Company  et  al.,  Appellants. 

Railroads:    undertrack   crossings:    contract:    evidence.     In   this 

1  action  to  enjoin  the  defendant  railway  company  4rom  closing  an 
undertrack  crossing  on  plaintiff's  land,  the  evidence  is  reviewed  and 
held  sufficient  to  show  that  at  the  time  of  the  conveyance  of  the 
right  of  way  a  written  agreement  was  entered  into  between 
plaintiff  and  defendant's  predecessor,  by  which  plaintiff  was  to  have 
the  undertrack  crossing  in  question  as  well  as  a  surface  crossing 
at  another  point,  which  were  to  be  in  part  consideration  for 
the  right  of  way  granted. 

Same:    existing  crossings:    notice  to  subsequent  purchaser.    The 

2  fact  that  right  of  way  fences  were  built  in  and  attached  to  a 
span  of  a  railroad  bridge  forming  a  fenced  passage  under  the 
track,  was  sufficient  to  put  a  purchaser  of  the  road  on  inquiry 
as  to  whether  there  was  an  agreement  between  its  predecessor 
and  the  land  owner  for  an  undertrack  crossing  at  that  place. 

Appeal  from  Madison  District   Court. — ^Hon.   J.   H. 
Applegate,  Judge. 

Tuesday,  February  15,   1910. 

Rehearing  Denied  Saturday,  May  14,   1910. 

Action  to  enjoin  the  defendants  from  closing  an 
undertrack  crossing  on  the  plaintiif's  land.  Judgment  for 
the  plaintiff.     The  defendants  appeal. — Affirmed. 

Carr,  Carr  &  Evans  and  John  A.  Ouiher,  for  appel- 
lants. 

Wilkinson  &  Wilkinson  and  W.  8.  Cooper,  for  ap- 
pellee. 
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Sherwin,  J. — ^In  1887  tho  plaimtifF  and  her  husband 
conveyed  to  the  Chicago,  St,  Paul  &  Kansas  City  Railway 
Company  for  a  right  of  way  a  strip  of  ground  one  hun- 
dred feet  in  width  across  "the  plaintiff's  farm.  The  deed 
was.  without  reservation  or  condition.  Clanton  Creek 
crosses  plaintiff's  land  east  and  west  just  south  of  the 
defendant's  right  of  way.  Just  south  of  plaintiff's  house 
a  draw  from  the  north  extended  to  Clanton  Creek,  and 
at  the  time  the  defendant's  road  was  constructed  there 
was  a  wagon  road  down  this  draw  to  a  ford  at  the  creeL 
It  was  not  a  public  highway,  but  a  road  that  was  used 
by  the  public,  and  by  the  plaintiff  in  reaching  the  creek 
and  the  south  part  of  her  farm.  The  construction  of  the 
defendant's  road  required  a  fill  across  the  plaintiff's  land. 
At  the  east  side  of  the  farm  it  was  four  or  five  feet  high, 
and  at  the  west  side  something  less.  The  track  crossed 
the  draw  of  which  we  have  spoken  at  an  elevation  of  about 
ten  feet.  This  draw  was  bridged  when  the  defendant's 
road  was  built,  the  bridge  consisting  of  three  spans,  each 
about  twelve  feet  wide  and  seven  or  eight  feet  high.  From 
the  time  of  the  construction  of  the  road  in  1887  until 
this  action  was  commenced  the  plaintiff  used  the  west 
span  of  said  bridge  as  an  undertrack  crossing.  In  1908 
the  defendant  began  the  construction  over  this  draw  of  a 
cement  culvert  or  bridge,  with  an  opening  four  by  five 
feet,  and  threatened  to  fill  the  balance  of  the  opening 
under  the  old  bridge.  Thereupon  this  action  was  brought 
to  enjoin  the  defendant  from  destroying  the  plaintiff's 
undertrack  crossing. 

The  plaintiff  pleaded,  and  now  relies  upon  a  written 

agreement  between  herself   and   the  original  company  by 

the   terms   of   which   she   was   to   have    the 

undertrack        uudcrtrack  crossiuff  in  question  and  a  surface 

crossings:  .  i  <• 

e??den^*  crossing  wcst  thereof  as  a  part  of  the  con- 

sideration   for    the    right    of   way    granted. 
The  evidence  is  overwhelming  that  both  of  these  crossings 


Digitized  by 


Google 


May  1910]  Longshore  v.  Chicago  &  G.  W.  Ky.  Co.    465 

were  agreed  upon  by  the  plaintiff  and  the  representative 
of  the  railroad  company.  The  doubtful  question,  if  there 
be  one,  is  whether  there  was  an  independent  written  agree- 
ment therefor  executed  at  the  time  of  the  conveyance.  No 
such  agreement  was  produced  on  the  trial,  and  the  plain- 
tiff relies  upon  the  testimony  of  witnesses  who  claim  to 
have  been  present  at  the  time  it  was  executed.  There  is 
sufficient  foundation  for  secondary  evidence;  and,  if  the 
plaintiff's  witnesses  are  entitled  to  credit,  there  was  a 
written  agreement  for  this  undertrack  crossing.  Mr. 
Clark,  the  right  of  way  agent  who  conducted  the  negotia- 
tions and  procured  the  conveyance  for  the  railroad  com- 
pany, testifies  that,  if  any  agreement  had  been  made  for 
an  undertrack  crossing,  it  would  have  been  in  writing. 
His  testimony  tends  to  contradict  the  plaintiff  and  her 
witnesses  as  to  the  execution  of  such  a  writing,  but  the 
most  that  he  can  say  about  it  is  that  he  did  not  usually 
make  such  contracts,  and  that  he  has  no  recollection  of 
making  one  with  the  plaintiff.  The  plaintiff  herself,  while 
testifying  that  such  an  agreement  was  made,  thought  that 
it  was  embodied  in  the  deed,  and  because  of  her  testimony 
the  defendant  says  she  should  have  no  relief.  The  plain- 
tiff was  past  seventy  years  of  age  when  she  testified.  The 
business  was  transacted  more  than  twenty  years  before, 
and  was  conducted  by  her  husband,  so  it  is  not  strange 
that  she  was  not  certain  as  to  the  details  of  it.  She  tes- 
tified that  Mr.  Clark  read  such  an  agreement  to  her,  or 
in  her  presence,  and  as  it  was  not  written  in  the  deed,  it 
must  have  been  an  independent  writing,  as  other  witnesses 
testify.  Fraud  on  the  part  of  Mr.  Clark  will  not  be  pre- 
sumed. 

The  appellants  contend  that  the  evidence  is  not  dear 
and  satisfactory  as  to  the  terms  of  the  lost  writing.  The 
evidence  is  clear  and  explicit  as  to  the  agreement  for  the 
two  crossings,  and  the  witnesses  say  that  such  agreement 
was  put  in  writing  and  signed.     It  was  not,   and  could 

Vol.  147  Ia.— 30. 
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not  be,  a  complicated  agreement.  The  essence  and  sub- 
stance of  it  was  that  there  should  be  an  undertrack  and 
a  surface  crossing,  and  we  think  the  evidence  clearly  shows 
that  it  was  so  written. 

In  1893  the  Chicago,  Great  Western  Railway  Com- 
pany became  the  owner  of  the  road  by  purchase,  and  it 
is  urged  that  it  had 'no  notice  of  the  plaintiff's  right  to 
the  under  crossing.     The  evidence  shows  tteit 
cSS^iils:  *^®  right  of  way  fences  were  swung  in  and 

?u£^u«t  attached  to  the  ends  of  the  bridge,  and  that 
purchaser.  there  was  a  traveled  way  under  the  bridge 
when  the  defendant  purchased.  In  other  words,  there 
were  all  of  the  indicia  of  an  under  crossing,  and  enough 
to  put  the  purchaser  upon  inquiry.  Swan  v.  Ry.  Co., 
72  Iowa,  650;  Boch  Island  &  P.  Ry.  Co.  v.  DimicJc,  144 
111.  628  (32  N.  E.  291,  19  L.  R.  A.  105) ;  McCann  v. 
Day,  57  111.  101. 

The  judgment  is  right  and  it  is  therefore  affirmed. 


B.   A.  DoLAN,  Appellee,  v.   John  Sammons  and   Tabee 
Lumber   Company,   Garnishee,   Appellants. 

Garnishment:    answer  of  garnishee:    bill  of  exceptions:    exemp- 

1  TioNs:  BURDEN  OF  PROOF.  The  answers  of  a  garnishee  to  inter- 
rogatories are  not  matters  of  pleading  but  of  evidence,  and  must 
be  made  of  record  by  a  bill  of  exceptions  to  be  considered  on 
appeal.  And  where  4t  is  claimed  that  the  property  garnished  is 
exempt  the  burden  is  upon  the  party  claiming  the  exemption  to 
establish  the  same. 

Appeal:    abstract:   conclusiveness.    Where  no  transcript  was  filed 

2  in  support  of  appellant's,  claim  that  there  was  evidence  that  funds 
garnished  were  exempt,  and  no  such  evidence  appeared  in  the 
record,  the  appellee's  amended  abstract  asserting  that  there  was 
no  such  evidence  will  be  taken  as  true. 

Appeal  from  Lee  District  Court. — ^Hon.  H.  Bank,  Judge. 
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Tuesday,  February   15,   1910. 

Rehearing  Denied  Saturday,  May   14,   1910. 

Qarnishment  proceedings  to  subject  an  amount  due 
from  Taber  Lumber  Company  to  defendant  Sammons  to 
the  payment  of  a  judgment  held  by  plaintiff  against  said 
Sammons.  Both  defendant  and  the  garnishee  claimed 
that  the  debt  was  exempt  from  execution.  The  trial  court 
denied  the  exemption,  and  the  garnishee  and  the  defendant 
appeal. — Affirmed. 

F.  T.  Hughes  and  E.  L.  McCoid,  for  appellants. 

A.  L.  Parsons  and  B.  A.  Dolan,  for  appellee. 

Deemer,  C.  J. — These  two  cases  have  a  very  unusual 
history.  The  amount  involved  is  very  small,  yet  this  is 
the  third  time  the  case  has  been  before  us.  See  139  Iowa, 
64,  and  119  N.  W.  690,  for  opinions  in  former  appeals. 
Each  time  the  case  has  come  here  the  record  has  been 
obscure,  and  the  situation  difficult  to  understand.  This 
time  there  are  numerous  amendments  to  abstracts,  mo- 
tions, and  additional  arguments,  tending  to  obscure  rather 
than  to  clarify,  and  we  shall  have  much  difficulty  in 
stating  the  case.  Before  going  to  the  exact  point  in- 
volved, it  is  well  to  say  that  none  of  the  motions  filed 
by  the  parties  are  regarded  as  well  founded,  and  they 
are  each  and  all  overruled.  According  to  appellant's  con- 
tention, plaintiff  recovered  a  judgment  before  a  justice 
of  the  peace  against  the  defendant  Sammons  for  the 
sum  of  $40,  with  interest  from  October  13,  1895,  and 
costs  of  suit.  This  judgment  was  transcripted  to  the  dis- 
trict court  some  time  prior  to  November  17,  1906.  On 
November  25,  1905,  execution  issued  on  the  justice's  judg- 
ment, and  this  was  served  on  the  same  day  by  garnishing 
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the  appellant  .Taber  Lumber  Company.  The  lumber  com- 
pany was  directed  "not  to  hold  the  weekly  wages  which 
it  was  paying  the  defendant  in  execution  each  week."  It 
is  claimed  that  the  garnishee  answered  as  follows:  "The 
Taber  Lumber  Company  owes  the  defendant  $47,  which 
is  in  our  possession ;  do  not  know  of  any  other  debts  due 
the  defendant.  The  money  due  from  Taber  Lumber  Com- 
pany to  defendant  was  earned  under  a  written  contract, 
which  as  Exhibit  A,  is  as  follows:  ^At  the  end  of  the 
milling,  season  the  Taber  Lumber  Company  agrees  to  pay 
to  the  undersigned  a  bonus  of  ten  percent  on  his  earn- 
ings during  the  sawing  season;  but  it  is  imderstood  and 
agreed  that  if  the  undersigned  is  discharged  or  quits  the 
employ  of  Taber  Lumber  Company  before  the  end  of  the 
sawing  season,  then  all  claims  to  this  bonus  is  forfeited. 
I  agree  to  work  for  the  Taber  Lumber  Co.  for  the  season 
of  1905.  John  Sammons.'  The  defendant  commenced 
work  at  the  commencement  of  the  sawing  season  of  1905 
for  the  Taber  Lumber  Company,  and  continued  to  work 
thereunder  until  the  end  of  the  said  season,  which  season 
terminated  on  November  25,  1905,  on  which  day  the 
garnishment  was  served." 

Defendant  Sammons  also  appeared,  and  among  other 
things  pleaded  that  he  was  a  resident  of  the  state,  the  head 
of  a  family,  and  that  the  indebtedness  of  the  Taber  Lum- 
ber Company  to  him  was  his  personal  earnings  for  ninety 
days  next  preceding  the  levy  of  the  execution,  and  there- 
fore exempt.  Plaintiff's  reply  admitted  that  the  amount 
owing  was  $47,  but  denied  that  this  was  for  personal  earn- 
ings within  ninety  days.  On  these  issues  the  justice  dis- 
charged the  garnishee,  and  appeal  was  taken  to  the  dis- 
trict court,  where  the  action  of  the  justice  was  affirmed. 
Appeal  was  taken  to  this  court,  where  the  judgment  was 
reversed.  See  opinion  in  139  Iowa,  64.  Upon  remand 
the  case  was  again  tried  in  the  district  court,  where  a 
judgment  was  entered  on  April  3,  1909,  holding  that  the 
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funds  were  not  exempt,  and  ordering  the  amount  due 
subjected  to  the  plaintiff's  judgment.  Defendant  Sammons 
was  granted  ten  days  within  which  to  file  a  motion  for  a 
new  trial.  This  motion  was  filed  April  8th.  On  April 
10th  the  trial  judge  filed  a  certificate  of  appeal  to  this 
court,  and  by  agreement  of  parties  it  was  signed  by  the 
judge  as  of  the  last  day  of  the  March  term..  On  June  1, 
1909,  and  during  the  May  term,  defendant's  motion  for  a 
new  trial  was  overruled,  and  the  trial  judge  thereupon 
certified  that  the  cause  was  one  in  which  an  appeal  should 
be  allowed.  The  appeal  was  taken  June  14,  1909.  It 
also  appears  that  plaintiff  sued  out  an  execution  on  the 
judgment,  which  had  been  transcripted  to  the  district 
court  on  November  7,  1906,  and  that  this  execution  was 
served  on  the  same  day  by  garnishing  the  Taber  Lumber 
Company.  In  the  notice  of  garnishment  the  garnishee 
was  directed  not  to  hold  the  weekly  wages  of  the  defend- 
ant Sammons.  It  is  claimed  that  on  March  12,  1907,  the 
garnishee  answered  that  it  owed  the  defendant  $46.91, 
which  was  then  in  its  possession,  and  that  the  money  was 
due,  earned  under  the  following  contract:  "At  the  end 
of  the  milling  season  the  Taber  Lumber  Company  agrees 
to  pay  the  undersigned  a  bonus  of  ten  percent  on  his 
earnings  during  the  sawing  season,  but  it  is  understood 
and  agreed  that  if  the  undersigned  is  discharged  or  quits 
the  employ  of  the  Taber  Lumber  Company  before  the 
end  of  the  sawving  season,  then  all  claims  to  this  bonus 
is  forfeited.  I  hereby  agree  to  work  for  the  Taber  Lum- 
ber Company  for  the  season  of  1906.  [Signed]  John 
Sammons."  It  also  pleaded  that:  "The  defendant  com- 
menced work  at  the  beginning  of  the  sawing  season  of 
1906  for  the  said  Taber  Lumber  Company,  and  continued 
to  work  thereunder  until  the  end  of  said  season,  which 
terminated  on  November  17,  1906,  on  which  day  the  gar- 
nishment was  served." 

On  April  8,  1909,  defendant  Sammons  filed  an  an- 
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swer  pleading  the  prior  garnishment  proceedings  in  abate- 
ment Prior  to  that,  and  on  March  8,  1909,  the  defendant 
had  appeared  and  filed  an  answer  or  pleading,  in  which 
he  alleged  that  he  was  a  resident  of  the  state,  the  head 
of  a  family,  and  that  the  amount  due  him  from  the  gar- 
nishee was  for  his  personal  services  earned  within  ninety 
days,  and  therefore  exempt.  On  April  3,  1901,  the  case 
on  the  issues  then  joined  was  tried  to  the  court,  resulting 
in  a  finding  that  the  wages  were  not  exempt,  and  or- 
dering that  they  be  subjected  to  the  payment  of  plaintiff's 
judgment.  Defendant  excepted,  and  was  given  ten  days 
within  which  to  file  a  motion  for  a  new  trial.  On  April 
10th  there  was  filed  a  certificate  allowing  an  appeal,  which 
recites  that  it  was  signed  during  the  term  and  by  consent 
of  parties  as  of  the  last  day  of  the  term.  On  April  6th 
defendant  filed  his  motion  for  a  new  trial,  which  set  forth 
the  prior  garnishment  proceedings,  the  fact  that  the  earn- 
ings were  exempt  from  execution,  and  that  nothing  was  due 
the  defendant  from  the  lumber  company  until  the  day  the 
garnishment  was  served.  This  motion  was  heard  at  the  June 
term  of  court,  and  was  overruled;  the  trial  court  at  the 
time  certifying  that  the  case  was  one  in  which  an  appeal 
should  be  allowed.  On  June  14th  defendant  Sammons 
appealed  to  this  court. 

Appellee  says  that  no  testimony  was  offered  by  ap- 
pellant in  the  court  below,  and  he  also  denied  that  ap- 
pellant Sammons  filed  any  pleading  in  the  firs.t  garnish- 
ment proceedings,  although  he  admits  that  in  the  motion 
for  a  new  trial  the  question  of  the  exemption  of  the  fund 
was  raised.  Appellee  also  denies  that  the  garnishee  pleaded 
any  exemption  in  the  second  garnishment  proceeding,  and 
says  the  only  answer  made  by  it  was  as  follows:  "We 
have  down  there  belonging  to  the  defendant  $93.91,  $47 
of  this  sum  was  earned  in  1905  and  $46.91  in  1906." 
He  further  says:  "Appellant  on  November  30,  1906,  filed 
his  motion  in  (case  No.)  1,348  to  quash  the  execution  levied 
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by  garnishment  on  Taber  Lumber  Company  November  17, 
1906,  and  discharge  the  garnishee,  and  among  other  things 
alleged  that  the  judgment  is  void;  that  the  funds  in  the 
hands  of  garnishee  is  exempt  as  personal  earnings  earned 
within  ninety  days,  he  being  the  head  of  a  family  and  a 
resident  of  the  state.  On  January  7,  1908,  appellant 
dismissed  this  motion,  and  an  order  of  dismissal  entered 
that  day.'' 

In  another  amended  abstract  appellee  denied  that  any 
part  of  the  answer  of  the  garnishee  in  the  first  garnish- 
ment proceeding  was  made  of  record.  Appellee  further 
says  that  the  only  testimony  in  the  court  below  was  that 
of  Dolan,  to  the  effect  that  Sammons  had  done  no  work 
for  the  lumber  company  for  months  prior  to  March,  1909. 
In  view  of  this  issue  made  by  the  abstract  appellants  have 
had  certified  to  this  court  a  transcript  of  the  record  show- 
ing the  answers  of  the  garnishee,  and  from  this  we  extract 
the  following: 

"Interrogatory  1 :  Are  you  in  any  manner  indebted 
to  the  defendant  in  this  suit,  or  do  you  owe  him  money 
or  property  which  is  not  yet  due?  If  so,  state  the  par- 
ticulars. Answer:  Yes,  sir;  we  have  an  amount  down 
there  that  is  due  him.  The  amount  is  $46.91,  which  he 
earned  in  1906. 

"Interrogatory  2:  Have  you  in  your  possession  or 
under  your  control  any  property,  rights,  or  credits  of  said 
defendant.  If  so,  what  is  the  value  of  the  same?  State 
particulai^.  Answer:  On  November  17,  1906,  we  had 
in  our  possession  $93.91. 

"Interrogatory  3:  Do  you  know  of  any  debts  owing 
to  said  defendant,  whether  due  or  not  due,  or  any  prop- 
erty rights  or  credits  belonging  to  him,  and  now  in  the 
possession  or  under  the  control  of  others?  If  so,  state  the 
particulars.     Answer:    None  whatever." 

These  were  the  answers  taken  by  a  commissioner  ap- 
pointed by  the  district  court,  and  filed  March  12,  1907, 
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and  are  the  only  ones  which  are  supported  by  any  tran- 
script of  the  record.     Aside  from  being  filed, 
answere^^f**^"    they  do  not  seem  to  have  been  made  of  rec- 

garnishee:  bill  ,     .         t  -i      i  i  ^      t_ 

of  exceptions:    ord  m  the  case,  and  they  do  not  snow  any 

exemptions:  ^  '       ^  *'  ,  m 

^?aof  **  °*  exemption,  or  claim  of  exemption.  True, 
Sammons  made  such  claim,  but  no  testimony 
has  been  certified  to  this  court  showing  that  any  testimony 
was  taken  in  support  of  the  exemption.  Under  the  rule 
announced  in  Brainard  v.  Simmons,  58  Iowa,  464,  these 
answers  were  no  part  of  record,  and  can  not  be  considered 
on  this  appeal.  Moreover,  the  answers  themselves,  even 
if  considered  by  us,  do  not  show  that  the  funds  in  the 
hands  of  the  garnishee  were  exempt  from  execution,  and 
there  is  no  testimony  in  the  record  to  show  any  such  ex- 
emption. The  burden  was  upon  the  defendants  to  show 
this  exemption,  and  that  they  have  not  done.  These  an- 
swers were  not  pleadings,  but  evidence,  which  should  have 
been  made  of  record  by  proper  bill  of  exceptions. 

In  view  of  this  record  the  appeal  in  the  second  case 
loes  not  involve  any  question  of  exemption;  and,  save  for 
a  matter  which  we  shall  presently  note,  the  judgment  in 
that  case  should  be  affirmed.     Appellee  de- 
abstract:  nied  that  any  evidence  was  taken  in  the  first 

conclusiveness.  i     i       •  i 

case,  and  denies  that  any  such  answers  were 
made  by  the  garnishee  as  are  hereinbefore  set  out.  He 
also  denied  that  Sammons  filed  any  pleading  in  that  case. 
In  another  paper  filed  he  admits,  however,  that  the  de- 
fendant Sammons  claimed  the  funds  as  exempt,  and  that 
the  plaintiff  denied  the  exemption,  but  he  still  insisted 
that  no  testimony  was  taken.  As  no  transcript  has  been 
filed  in  support  of  appellants'  claim,  we  must  take  ap- 
pellee's statement  for  the  matter,  and  hold  that,  as  there 
is  no  testimony  in  the  record  showing  an  exemption  of 
the  fund  garnished  in  the  first  case,  the  judgment  in  that 
3ase  must  be  affirmed. 

Tbo  cases  wer^  tried  together,  and  the  only  record 
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which  we  may  consider  at  all  shows  that  the  $47  owing 
Sammons  for  the  year  1905  was  properly  subjected  to  the 
payment  o£  plaintiff's  judgment. 

There  remains  but  one  other  question,  and  that  was 
raised  by  defendant  Sammons  in  his  answer  filed  in  the 
second  case.  In  one  paragraph  of  that  answer  he  pleaded 
the  suing  out  of  the  first  execution,  and  the  garnishment 
proceedings  thereunder,  and  further  averred:  "But  the 
cause  was  then  pending  in  said  justice  court,  and  that 
the  said  Taber  Lumber  Company  was  and  is  absolutely 
solvent  and  able  to  pay  the  said  sum  of  $47  in  case  the 
court  shall  so  order,  and  that  by  said  execution  from  said 
justice  of  the  peace  the  plaintiff,  Dolan,  had  levied  upon, 
and  was  proceeding  to  collect,  suflScient  in  amount  of 
money  to  pay  off  and  fully  satisfy  said  judgment,  inter- 
est, and  costs,  and  therefore  the  execution  herein  could 
not  be  levied,  and  the  garnishment  proceedings  herein 
were  premature  and  should  now  abate.'^  This  same  ques- 
tion was  also  made  in  his  motion  for  a  new  trial.  As 
the  cases  were  tried  together,  and  it  appeared  that  the 
judgment  and  execution  were  for  $64,  with  $4.20  costs, 
and  that  the  amount  in  the  hands  of  the  garnishee  was 
but  $47,  it  is  manifest  that  this  defense  was  not  estab- 
lished. No  question  is  made  regarding  plaintiff's  right 
to  sue  out  a  second  execution  while  the  first  one  was  out- 
standing and  no  reliance  whatever  is  placed  upon  section 
3955  of  the  Code;  hence  we  do  not  consider  the  applicability 
thereof  to  these  proceedings. 

The  record  is  in  a  very  confused  state.  We  have 
done  our  best  to  unravel  it,  and  to  apply  the  statutes  and 
rules  of  this  court  applicable  thereto.  The  result  is  that 
we  can  find  no  tenable  ground  upon  which  to  disturb  the 
orders  and  judgments  of  the  trial  court.  It  is  to  be  hoped 
that  this  will  be  the  end  of  some  most  unprofitable  liti- 
gation, 
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The  orders  and  judgments  in  each  case  must  be,  and 
they  are,  affirmed. 


T.   O.   KiNMAN  V.   John   W.   Botts   and  Maby  Botts, 

Appellants. 

Specific  perfonnance:  evidence.  To  support  a  decree  of  specific 
performance  of  an  alleged  contract  to  convey  land,  the  evidence  of 
a  binding  contract  must  be  clear  and  satisfactory.  In  the  instant 
case  the  evidence  is  reviewed  and  held  insufficient  to  establish  an 
enforceable  contract. 

Appeal  from  Davis  District  Court. — Hon.  M.  A.  Bobests, 

Judge. 

Tuesday,  Februaky   15,   1910. 

EEHEARiNa  Denied  Saturday,  May   14,  1910. 

Action  for  specific  performance  of  an. alleged  contract 
to  convey  land.  There  was  a  decree  for  the  plaintiff,  and 
defendants   appeal. — Reversed. 

21  P.  Bence  and  John  F.  Scarborough,  for  appellants. 

Taylor  &  Ramseyer,  for  appellee. 

McClain,  J. — There  is  no  evidence  that  possession 
of  the  land  to  which  this  action  relates  was  ever  deliv- 
ered to  plaintiff,  or  that  any  payment  of  purchase  price 
was  ever  made,  and  it  was  necessary,  therefore,  that  the 
contract  be  established  as  a  contract  in  writing.  There 
were  preliminary  negotiations  between  John  W.  Botts, 
who  was  the  sole  vendor,  and  will  be  referred  to  hereafter 
as  defendant,  and  one  Leach,  a  real  estate  agent,  during 
which  Leach  sought  to  secure  from  defendant  a  price  on 


Digitized  by 


Google 


May  1910]  Kinmaw   v.   Botts.  475 

defendant's  farm  situated  in  this  state,  such  as  would  en- 
able Leach  to  effect  a  sale  thereof  to  an  undisclosed  pros- 
pective purchaser.  Defendant  was  a  resident  of  Colorado 
when  these  negotiations  were  commenced,  and  remained 
a  resident  throughout  the  negotiations,  although  he  ex- 
pressed an  intention  to  return  to  Iowa  before  the  sale,  if 
one  should  be  made,  was  finally  consummated.  As  will 
hereafter  appear,  there  is  great  uncertainty  under  the  evi- 
dence of  Leach  himself  testifying  as  a  witness  whether 
he  was  acting  as  agent  of  defendant  or  of  plaintiff  or  of 
both  parties,  but  it  is  plain  that  neither  plaintiff  nor 
defendant  understood  that  Leach  was  authorized  to  act  as 
agent  for  both  of  them.  The  correspondence  between  Leach 
and  defendant  was  solely  as  to  the  price  which  defendant 
would  take  for  his  farm,  and  no  terms  of  sale  other  than 
as  to  the  price  were  specifically  referred  to,  although 
Leach  advised  defendant  that  the  farm  had  depreciated 
during  his  absence  from  it  in  that  the  improvements  had 
been  allowed  to  become  in  bad  condition;  this  suggestion 
being  made  by  Leach  as  a  reason  why  the  farm  was  worth 
less  than  defendant  supposed  it  to  be  worth  in  view  of 
his  previous  knowledge  of  its  condition.  Leach  had  in- 
dicated that  the  prospective  purchaser  would  pay  $9,600, 
and  defendant  had  at  first  fixed  his  price  as  $10,000. 
There  had  been  some  suggestion  from  defendant  that  he 
would  split  the  difference  and  _  pay  $50  commission  and 
furnish  an  abstract.  Thereupon  Leach  telegraphed  de- 
fendant: 'Will  you  accept  ninety-six  fifty  net?  No  com- 
mission or  abstract.  Wire  our  expense."  With  reference 
to  the  use  of  the  word  "our"  in  this  telegram,  it  is 
proper  to  state  as  bearing  upon  its  interpretation  that 
Leach  had  a  partner  in  the  real  estate  business,  and  that 
he  seems  to  have  spoken  of  himself  and  partner  jointly 
in  the  transaction,  so  that  tha  expression  "our  expense" 
in  the  telegram  does  not  necessarily  refer  to  the  expense 
of  himself  and  the  proposed  purchaser.     To  this  telegram 
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defendant  responded  by  wire:  "Yes.  Will  accept  as  per 
your  wire  date."  Now,  the  sole  question  to  be  determined 
in  this  case  is  whether  these  telegrams  concluded  a  binding 
contract  o£  sale  in  view  of  the  circumstances  so  far  as 
they  were  known  to  both  parties,  between  plaintiff,  the 
undisclosed  prospective  purchaser,  and  defendant. 

It  is  a  matter  of  common  knowledge  that  executory 
contracts  for  the  sale  of  real  property  usually  contain 
terms  as  to  the  time  of  payment  of  the  consideration  in 
a  lump  sum  or  by  installments,  the  time  of  surrender  of 
possession,  the  payment  of  the  expense  of  furnishing  an 
abstract,  and  similar  matters.  While  it  is  true  that  an 
unequivocal  present  agreement  of  sale  of  specific  property 
for  a  definite  price  would  be  valid  without  statement  as 
to  other  conditions,  all  of  which  would  in  such  event 
be  determined  by  recognized  rules  of  law,  nevertheless 
we  think  the  universally  known  usage  to  state  such  terms 
in  a  written  contract  may  be  taken  into  account  where 
the  language  of  the  writings  relied  upon  to  constitute  a 
contract  leaves  room  for  doubt  as  to  whether  the  parties 
intended  and  understood  that  such  writings  should  con- 
stitute a  complete  and  binding  contract  of  sale.  Con- 
ceding for  the  present  that  Leach  was  acting  as  agent  for 
an  undisclosed  principal  and  not  as  defendant's  agent, 
it  is  still  a  matter  of  doubt  in  our  minds  whether  the 
telegrams  above  set  out  amounted  to  more  than  an  inquiry 
whether  it  would  be  worth  while  for  the  prospective  pur- 
chaser to  propose  a  definite  contract  of  sale  on  the  basis 
of  a  consideration  of  $9,650,  and  whether  defendant  did 
more  than  to  express  his  willingness  to  enter  into  negotia- 
tions on  that  basis.  It  is  to  be  noticed  that  defendant 
did  not  say  simply,  "Yes,''  or  "Proposition  accepted," 
but  used  the  words  "Will  accept,"  which  at  least  suggest 
an  understanding  on  his  part  that  a  contract  with  that 
consideration  stated  in  it  would  in  that  respect  be  satis- 
factory.    The  conduct  of  plaintiff  on  the  receipt  of  de- 
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fendant's  telegram  by  Leach  strongly  corroborates  this 
view,  for  plaintiff  immediately  authorized  the  drawing  of 
a  formal  written  contract  of  sale  containing  such  provi- 
sions as  are  usually  put  in  such  contracts,  affixed  his  own 
signature  thereto,  and  directed  such  contract  to  be  for- 
warded by  registered  mail  to  the  defendant  with  a  slip 
of  paper  attached  bearing  the  words  "Sign  and  return." 
Accompanying  this  deed  was  a  letter  from  Leach  to  de- 
fendant explaining  that  plaintiff  was  to  pay  in  fact  $9,800, 
of  which  amount  $150  was  to  be  retained  by  Leach  as  his 
commission,  and  an  order  on  the  bank  for  the  payment 
of  that  amount  out  of  the  entire  purchase  price  to  Leach 
and  his  partner  was  inclosed  for  defendant's  signature 
with  a  slip  of  paper  attached  asking  that  it  also  be  signed 
and  returned.  It  is  no  more  than  fair  to  plaintiff's  coun- 
sel to  say  in  this  connection  that  plaintiff  in  his  testimony 
does  not  admit  that  he  directed  Leach  and  his  partner 
to  make  out  this  contract  and  forward  it,  and  he  seems 
to  deny  the  affixing  of  his  signature.  But,  if  Leach  was 
plaintiff's  agent,  then  the  acts  of  Leach  and  his  partner 
were  the  acts  of  plaintiff,  and  are  to  be  taken  into  account 
in  determining  the  intention  with  which  the  telegrams 
were  exchanged  to  the  same  effect  as  though  they  were 
the  acts  and  conduct  of  plaintiff  himself.  If  Leach  was 
defendant's  agent,  then  no  binding  contract  was  made  by 
the  exchange  of  telegrams,  and  no  other  written  contract 
is  relied  upon.  If  Leach  was  attempting  to  act  as  agent 
for  both  parties,  it  was  without  the  knowledge  of  either, 
and  neither  party  would  be  bound. 

On  receipt  of  the  contract  in  duplicate,  defendant  at 
once  refused  to  execute  it,  not  only  on  the  ground  that 
Leach  had  deceived  him. into  believing  that  the  price  named 
was  the  highest  price  that  could  be  secured  from  the  pros- 
pective purchaser,  and  that  Leach  was  attempting  to  get 
a  commission  of  $150  without  defendant's  being  consulted 
in  that  matter,  but  also  on  other  grounds  relating  to  the 
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terms  of  the  sale  as  to  insurance  and  time  of  payment 
We  think  it  extremely  doubtful  to  say  the  least  whether 
it  was  understood  on  either  side  that  the  telegrams  con- 
eluded  a  binding  and  final  contract  of  sale.  In  an  equit- 
able action  for  specific  performance  relief  should  not  be 
granted  unless  a  case  is  made  out  by  clear  and  satisfactory 
evidence,  and  we  reach  the  conclusion  that  the  evidence 
in  this  respect  was  so  far  from  satisfactory  that  plaintiff's 
petition  should  be  dismissed. 

A  motion  submitted  with  the  case  to  strike  parts  of 
appellee's  reply  is  overruled. 

The  decree  is  reversed,  and  the  case  is  remanded  to 
the  lower  court  for  a  decree  dismissing  plaintiff's  peti- 
tion; or,  at  defendant's  election,  he  may  have  such  a 
decree  in  this  court. — Reversed. 


J.  E.  Davis,  Appellant,  v.  John  Lauohlin  et  al.,  Ap- 
pellees. 

Appeal:    jurisdiction:    amount  in  controversy.     To  authorize  an 

1  appeal  from  the  district  court  without  a  certificate  the  amount 
in  controversy  must  exceed  one  hundred  dollars,  but  the  amount 
in  ctMiCrcrversy  is  to  be  determined  from  the  pleadings  including 
counterclaims.  In  this  action  to  enjoin  defendant  township  trus- 
tees from  paying  out  township  money,  and  to  compel  them  to  re- 
place money  already  expended,  the  amount  involved  as  shown 
by  the  pleadings  is  held  sufficient  to  confer  jurisdiction  on  appeal 
without  a  certificate. 

Townships:    employment  of  counsel  by  trustees:    compensation: 

2  statutes.  There  is  no  express  statutory  authority  for  township 
trustees  to  pay  out  township  funds  for  attorney's  fees  in  defense 
of  an  action  to  enjoin  the  work  of  draining  a  highway  and 
otherwise  improving  the  same.  Nor  have  they  implied  authority 
to  employ  attorneys  in  such  cases  and  to  pay  for  their  services 
from  the  general  fund,  or  to  levy  a  tax  to  meet  such  expenses/ 
As  there  is  a  statute  for  the  payment  of  attorney's  fees  in  cer- 
tain actions  against  township  trustees  and  authorizing  the  levy  of 
a  tax  to  meet  the  same,  the  rule  obtains  that  in  cases  not  entmi- 
erated  in  the  statute  the  trustees  have  no  such  authority. 
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Appeal  from  Mahaska  District  Court — Hon.  K.  E.  Wil- 
cocKsoN,  Judge. 

Thursday,  February  17,  1910. 

Rehearing  Denied   Saturday,   May   14,   1910. 

Action  to  compel  defendants,  who  are  township  trus- 
tees, to  replace  certain  money  taken  by  them  out  of  the 
township  funds;  for  an  injunction  to  restrain  them  from 
making  future  withdrawals;  for  a  writ  of  mandamus  to 
compel  them  to  return  the  funds  already  taken;  and  for 
other  equitable  relief.  Defendants  denied  the  allegations 
of  the  petition,  and  pleaded  a  counterclaim  for  damages 
on  an  injunction  bond.  The  trial  court  found  for  plain- 
tiff as  to  one  item  amounting  to  $22.50  and  denied  any 
other  relief.  It  also  dismissed  defendants'  counterclaim. 
Plaintiff  appeals. — Reversed  and  remanded. 

J.   0.  Malcolm  and  D.   0.   Waggoner,  for  appellant. 

/.  0.  Williams  and  Lacey  &  Lacey,  for  appellees. 

Deemer,  C.  J. — I.  The  items  paid  out  by  defend- 
ants as  township  trustees,  of  which  plaintiff  complains 
and  which  were  not  allowed  by  the  trial  court,  are  as 
follows: 

Costs  paid  in  case  brought  by  plaintiff  against  the 

defendants $6.30 

For  making  survey  in  said  case 4.00 

Attorney's  fees  and  expenses  paid  to  J.  C.  Williams 

and  J.  F.  Lacey  in  said  case 92.00 

Defendants  say,  however,  that  according  to  the  record 
and  the  testimony  adduced  but  $97.30  is  involved,  and 
that   the    appeal   should    be    dismissed    because    less    than 
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$100  is  involved,  and  the  trial  court  did  not  give  a  certi- 
appeal-  ^^^^®  ^^  appeal.    They  base  their  claim  upon 

imJTullt^S*'  section  4110  of  the  Code,  which  provides,  in 
controversy.  substaucc,  that  uo  appeal  shall  be  taken  when 
the  amount  in  controversy  does  not  exceed  $100  unless  the 
trial  court  give  a  certificate  allowing  the  appeal.'  The 
amount  in  controversy  is  to  be  determined  from  the  plead- 
ings including  the  counterclaims.  Hancock  v.  Hancock, 
134  Iowa,  475;  Wold  v.  Wald,  124  Iowa,  183;  Schultz 
V.  Ford  Bros.,  133  Iowa,  402.  Defendants  in  their  coun- 
terclaim, asked  judgment  for  $100,  and  this  added  to 
plaintiff's  makes  more  than  $100.  Moreover  the  action 
is  in  equity,  and  plaintiff  asked  an  order  enjoining  de- 
fendants from  paying  out  any  more  money  from  the  town- 
ship treasury.  We  are.  constrained  to  hold  that  we  have 
jurisdiction  of  the  appeal.  See,  as  sustaining  this  view, 
DisL  Tp.^  V.  Independent  DisL,  72  Iowa,  687;  Miles  v. 
Tomlinson,   110   Iowa,   322. 

II.     It  appears  from  the  record  that  during  the  year 
1907  defendants  Laughlin,  Odem,   and  Moran  were  trus- 
tees of  a  certain  township  in  Mahaska  County,  Iowa,  and 
that  during  the  same  years  defendant  Mc- 

2.  Townships:  °  •^ 

SfSlTu^ilwr*  Crea  was  clerk.  Plaintiff  is  a  resident  land- 
cJm^n^fon:  owucr  and  taxpayer  in  said  township.  In 
statutes.  ^^^  yg^j^   jgQ/j^   plaintiff's  wife  brought   ac- 

tion against  the  defendant  trustees  and  a  road  supervisor 
to  enjoin  them  from  cutting  and  digging  ditches  along 
a  highway  near  her  land,  in  which  she  claimed  that  they 
had  directed  the  road  supervisors  to  do  the  work  without 
authority  of  law  and  to  their  injury.  It  also  appears  that 
during  the  same  year  one  G^o.  Davis  brought  action  against 
the  same  defendants  to  enjoin  them  from  filling  or  de- 
stroying a  sub  or  runway  for  his  (plaintiff's)  stock,  and 
from  tearing  out  fences  designed  to  protect  said  subway 
across  and  under  the  highway.  It  was  charged  that  de- 
fendants, as  trustees,  advised  and  directed  the  road  super- 
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visor  to  do  the  work  complained  of.  The  township  trus- 
tees employed  J.  C.  Williams  and  J.  F.  Lacey  to  defend 
these  suits,  and  they  appeared  and  made  defense  thereto. 
They  also  paid  $6.30  as  court  expenses,  and  also  paid  $4 
for  having  a  survey  made  of  the  road  involved  in  the 
Laura  Davis  case.  They  also  paid  their  attorneys  $20  in 
the  Laura  Davis  case,  and  in  the  other  case  they  paid 
Lacey  $30  as  attorney's  fees,  and  Williams  $37  as  at- 
torney's fees  and  expenses,  and  it  is  claimed  that  since 
then  warrants  for  the  sum  of  $50  have  been  issued  to 
Williams  &  Lacey  fqr  attorney's  fees.  The  injunction  in 
the  Laura  Davis  case  was  dissolved  and  the  petition  in 
the  Geo.  Davis  case  was  dismissed.  The  latter  case 
came  to  this  court,  and  the  opinion  filed  therein  will  be 
found  in  139  Iowa,  186.  Upon  this  state  of  facts  plain- 
tiff contends  that  defendants  had  no  authority  to  pay 
costs  or  attorney's  fees  out  of  the  township  funds,  and 
that  defendants  should  be  ordered  to  return  the  amount 
paid  out  by  them  to  the  township  treasury  and  enjoined 
from  making  any  further  payments.  One  or  more  items  ' 
which  the  court  found  were  illegally  paid  we  shall  not 
consider  on  this  appeal. 

The  broad  claim  is  made  that  the  township  trustees 
have  and  had  no  authority  to  pay  attorney's  fees  or  the 
costs  incurred  in  the  suit  brought  against  them  as  such 
trustees  out  of  the  township  funds;  and  this  is  the  only 
question  in  the  case.  It  is  true,  of  course,  that  a  township 
is  not  a  body  corporate,  and  that  it  can  not  sue  or  be 
sued.  Hanson  v.  Cresco,  132  Iowa,  540.  But  its  officers 
are  required  by  law  to  perform  certain  duties  which  are 
conferred  upon  them  by  statute.  They  are  also  given 
power  to  certify  or  levy  taxes  for  certain  specified  pur- 
poses.   The  material  statutes  read  as  follows : 

Sec.  574.    The  township  trustees  are  the  overseers  of 
the  poor,  fence  viewers,  and  the  township  board  of  equal- 
VoL.  147  I  A.— 31. 
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ization^  and  board  of  health,  and  shall  have  charge  of 
all  cemeteries  within  the  limit  of  their  townships  dedi- 
cated to  public  use,  when  the  same  are  not  controlled  by 
other  trustees  or  incorporated  bodies. 

Sec.  575.  Any  person  elected  to  a  townshi|> .  office, 
and  refusing. to  qualify  and  serve,  shall  forfeit  the  sum 
of  five  dollars,  which  may  be  recovered  by  action  in  the 
name  of  the  county  for  the  use  of  the  school  fund  in  the 
county,  but  no  person  shall  be  compelled  to  serve  as  a 
township  officer  two  terms  in  succession. 

Sec.  563.  County  treasurers  are  hereby  authorized  to 
pay  over  to  the  city  or  town  treasurers  which  come  under 
the  provisions  of  the  three  preceding,  sections  all  moneys 
collected  for  the  road  fund,  or  other  funds  which  would 
otherwise  be  paid  over  to  the  township  clerks  of  such 
townships. 

Sec.  564.  Whenever  litigation  shall  arise,  involving 
the  right  or  duty  of  township  trustees  to  certify  or  levy 
taxes  which  have  been  authorized  upon  expressed  condi- 
tions, then  in  such  cases,  if  the  trustees  are  made  parties 
to  said  litigation,  they  shall  have  authority  to  employ 
attorneys  in  behalf  of  said  township,  and  are  further  au- 
thorized to  levy  the  necessary  tax  to  pay  for  said  legal 
services,  and  to  defray  the  unavoidable  expenses  of  said 
litigation. 

They  are  also  authorized  to  submit  the  question  of 
building  a  public  hall  and  to  levy  a  tax  for  the  purpose 
(Code,  sections  567,  568) ;  to  condemn  lands  for  ceme- 
teries and  to  levy  taxes  therefor  (Code,  sections  585,  586) ; 
to  contract  and  levy  taxes  for  use  of  public  library  (Code 
Supp.  1907,  section  592a)  ;  and  in  addition  thereto  they 
are  directed  by  law  to  meet  on  the  first  Monday  in  April 
of  each  year  to  determine:  "(1)  The  rate  of  property  tax  to 
be  levied  for  the  succeeding  year  for  roads,  bridges,  guide- 
boards,  plows,  scrapers,  tools  and  machinery  adapted  to  the 
construction  and  repair  of  roads  and  for  the  payment  of  any 
in4ebtedness  previously  incurred  for  road  purposes.  (2)  To 
certify  to  the  board  of  supervisors  the  desire  for  an  addi- 
tional road   tax,''   etc.     Code   Supp.    1907,   section   1528. 
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They  are  also  to  set  apart  such  portion  of  their  taxes  as 
may  be  necessary  for  the  purpose  of  purchasing  tools  and 
machinery  and  paying  for  guide  boards,  and  the  same 
shall  constitute  a  general  township  fund.  Code,  section 
1529.  These  are  the  only  provisions  of  statute  applicable 
to  the  case;  and  the  only  one  relating  to  attorney's  fees 
is  section  564,  which  manifestly  does  not  apply. 

It  is  argued,  however,  that  defendants  had  implied 
authority  to  employ  attorneys  when  sued  as  they. were 
here,  and  that,  having  a  general  fund  as  provided  by  sec- 
tion 1529,  they  were  authorized  to  use  it  in  paying  the 
expenses  of  the  litigation.  This  general  fund  is  a  road 
fund,  and  it  is  expressly  provided  in  section  1533  of  the 
Code  Supplement  of  1907  and  section  1549  of  the  Code 
that  both  property  and  poll  road  taxes  shall  be  equitably 
and  judiciously  expended  for  road  purposes.  As  there 
is  a  statute  for  the  payment  of  attorney's  fees  in  certain 
actions  against  trustees  and  authorizing  the  levy  of  a  tax 
to  meet  these  payments,  the  ordinary  rule  of  construction 
must  obtain  to  the  effect  that  in  no  other  case  may  attor- 
neys be  employed  and  taxes  levied  for  the  payment  of 
their  fees.  The  old  maxim  "expressio  unius,  exclicsio  al- 
ierius'*  applies.  The  so-called  general  fund  created  by 
sections  1528  and  1529  can  be  expended  for  road  pur- 
poses only.  It  may  be  inconvenient  for  one  who  is  required 
to  serve  as  an  official,  or  pay  a  fine,  to  recompense  an 
attorney  out  of  his  own  pocket  when  sued  in  a  given  kind 
of  oase;  but  there  is  nothing  in  the  law  which  requires 
him  to  make  defense  to  such  actions  as  were  here  com- 
menced. If  he  were  simply  following  the  law,  no  liabil- 
ity could  be  imposed  upon  him.  On  the  other  hand,  if 
he  were  acting  outside  the  scope  of  his  official  powers  he 
would  be  liable  personally  a;id  be  compelled  to  pay  his 
attorney  as  in  any  other  case.  It  is  certainly  true  that 
the  taxpayers'  money  can  not  be  taken  without  authority 
to  pay  attorney's  fees  or  costs.     Although  there  be  a  fund 
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in  the  township  treasury,  if  that  fund  is  raised  for  special 
and  specific  purposes,  it  can  not  be  diverted.  If  there 
be  no  authority  in  law  for  levying  a  tax  to  meet  such 
expenses,  and  no  fund  with  which  to  pay  them,  a  tax- 
payer may  protest  against  the  unlawful  diversion  of  the 
money.  We  are  unable  to  find  any  fund  which  defendants 
might  lawfully  use  with  which  to  pay  attorney's  fees, 
and  find  no  authority  of  law  for  levying  a  tax  to  meet 
such  expenses.  It  might  be  well  for  the  Legislature  to 
make  provision  to  meet  such  a  case  as  this;  but,  as  it  has 
not  done  so,  we  can  not  'create  such  a  law,  no  matter  how 
desirable  it  may  be.  See,  as  sustaining  these  conclusions, 
Higley  v.  Bunce,  10  Conn.  436;  Westbrooh  v.  Deering, 
63  Me.  231;  Coolidge  v.  Broohline,  114  Mass.  592;  Minot 
V.  W.  Roxhury,  112  Mass.  1  (17  Am.  Rep.  52). 

Defendants  do  not  challenge  the  right  of  plaintiff  to 
the  relief  demanded  in  the  event  we  find  there  is  no  law 
for  paying  out  the  money;  hence  we  do  not  consider  the 
appropriateness  of  the  remedy.  It  will  be  time  enough  to 
decide  that  matter  when  the  question  is  presented  by 
proper  pleadings  and  sustained  by  argument.  Our  bur- 
dens are  heavy  enough  without  suggesting  and  disposing 
of  questions  which  have  not  been  presented  or  argued  by 
counsel. 

On  the  record  before  us  we  think  the  trial  court  was 
in  error  in  its  conclusions,  and  the  judgment  and  decree 
must  be  reversed  and  the  cause  remanded  for  one  in  har- 
mony with  this  opinion. — Reversed  and   remanded. 


B.  I.  Salinger,  Appellee,  v.  Western  Union  Telegraph- 
CoMPANY,  Appellant. 

Telegraphs:    neg|.igence:    damages:    evidence.     In  this  action  for 

I     negligent  delay  in  the  transmission  and  delivery  of  a  telegram 

plaintiff's  direct  examination  touching  his  damages  only  purported 

to  state  approximately  his  expense  items,  one  of  which  was  a 
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claim  for  railroad  fare.  Held,  that  on  cross-examination  he 
should  have  been  permitted  to  state  whether  he  actually  paid 
out  any  money  for  transportation  or  whether  he  rode  on  free 
transportation,  and  whether  the  amount  stated  was  what  he  sup- 
posed the  actual  fare  was,  or  was  the  expense  actually  incurred, 
as  tending  to  test  his  knowledge  of  and  opportunity  to  know 
what  the  fare  actually  was. 

Same.    In  an  action  for  damages  for  unreasonable  delay  in  the  trans- 

2  mission  and  delivery  of  a  telegram,  the  plaintiff  not  only  has 
the  burden  of  showing  delay  but  in  proving  his  damages  also. 
And  even  though  the  evidence  is  sufficient  to  warrant  a  verdict, 
still,  the  amount  of  recovery  is  a  question  for  the  jury;  especially 
where,  as  in  this  case,  the  damage  claimed  included  an  item 
for  the  value  of  plaintiff's  time  in  a  stated  employment  and  it 
was  not  clear  that  he  was  thus  employed;  and  especially  where 
the  item  of  damage  was  the  subject  of  expert  evidence  which  is 
not  conclusive  although  uncontradicted. 

The  evidence  in  this  action  is  held  insufficient  to  warrant  the  court 
in  directing  a  finding  for  plaintiff  as  to  the  amount  of  his  damage. 

Appeal  on   certificate:    sufficiency   of  certificate  and  abstract. 

3  Although  the  statute  provides  that  the  certificate  in  cases  of 
appeal  involving  less  than  one  hundred  dollars  shall  be  made  by 
the  trial  judge,  still,  where  it  appears  from  the  abstract  that 
the  certificate  was  made  by  the  judge  while  sitting  as  a  court 
there  is  a  sufficient  showing  of  compliance  with  the  statute. 
But  if  this  were  not  so  the  abstract  in  the  instant  case  not  only 
states  that  the  court  signed  the  certificate  but  it  sets  out  the  certifi- 
cate in  full  which  purports  to  be  signed  by  the  judge  and  is 
therefore  sufficient. 

Telegraphs:    negligence:     damages   recoverable.     Where    a   cause 

4  of  action  against  a  telegraph  company  has  fully  accrued,  expenses 
reasonably  necessary  and  constituting  part  of  plaintiff's  damages 
may  be  recovered,  although  incurred  after  his  claim  was  served 
on  the  telegraph  company  as  required  by  the  statute. 

Appeal:     motion  for  affirmance:   service  of  argument.    A  motion 

5  for  affirmance  for  failure  of  appellant  to  serve  his  argument  m 
time  should  be  made  before  the  original  submission  of  the  cause, 
and  when  filed  with  the  petition  for  a  rehearing  after  the  opinion 
has  been  rendered  on  the  original  submission,  it  will  not  be 
considered. 

Same:    failure  to  serve  argument:    effect.    Although  a  failure  of 

6  appellant  to  serve  his  argument  in  time  would  furnish  an  excuse 
for  the  failure  of  appellee  to  file  his  argument  in  answer  to  it, 
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it  would  not  be  an  excuse  for  failure  to  ask  an  affirmance  on 
account  thereof  before  the  original  submission. 

Appeal  from  Carroll  District  Court. — ^Hon.  Z.  A. 
Church,  Judge. 

Saturday,  May  14,  1910. 

Action  to  recover  damages  resulting  from  the  negli- 
gence of  defendant  in  failing  to  transmit  and  deliver  a 
telegram  addressed  to  plaintiff.  Verdict  and  judgment 
for  plaintiff  for  $95,  from  which  defendant  appeals; 
the  judge  or  court  granting  a  certificate  of  appeal  on  de- 
fendants' request. — Reversed. 

Lee  &  Robb,  for  appellant. 

B.  I.  Salinger,  pro  se. 

Per  Curiam. — Plaintiff  alleges  that  on  the  9th  of 
February,  1903,  he  sent  a  message  by  defendant's  line 
from  Milwaukee  to  one  Korte,  at  Carroll,  Iowa,  which 
was  also  plaintiff's  place  of  residence,  in  this  language, 
"Wire  quick  how  soon  I  must  be  home,"  and  in  response 
to  this  message  Korte  delivered  to  the  defendant  company 
for  transmission  to  plaintiff,  at  Milwaukee,  a  telegram, 
advising  him  that  he  need  not  be  at  home  in  Carroll  until 
noon  of  Wednesday,  February  11,  1903;  that  the  said 
message  was,  through  the  negligence  of  defendant,  either 
never  transmitted  at  all,  or  not  delivered  to  plaintiff  at 
the  destination  indicated;  that  plaintiff  had  unfinished 
business  in  the  cities  of  Milwaukee  and  Chicago,  and  also 
causes  pending  in  the  district  court  at  Carroll,  and  sent 
his  message  to  ascertain  whether  he  might  finish  his  busi- 
ness in  said  cities,  and  still  have  time  to  reach  Carroll 
to  attend  the  management  of  said  causes;  that,  failing 
to  receive  any  answer,  he  was  greatly  worried  and  men- 


Digitized  by 


Google 


May  1910]      Salingee  v.  Telegraph  Co.  487 

tally  disturbed,  and  obliged  for  safety's  sake  to  return 
to  Carroll  before  finishing  his  business  in  said  cities; 
that,  if  he  had  received  the  answer  sent  by  Korte,  he 
could  have  finished  his  said  business,  and  would  have  been 
free  from  mental  anxiety;  that  he  has  since  been  obliged 
to  return  to  said  cities  to  finish  said  business,  which  would 
have  been  unnecessary  if  the  said  message  had  been  trans- 
mitted and  delivered  to  plaintiff;  that  by  reason  of  the 
premises  he  has  been  damaged  in  the  sum  of  $99.75;  and 
that  on  February  16,  1903,  he  filed  with  defendant  a 
written  demand  and  statement  of  claim  against  defend- 
ant, in  which  defendant  was  advised  of  the  nondelivery 
of  the  message,  and  on  account  of  not  getting  it  he  came 
home  without  finishing  his  business,  and  "will  have  to 
return  for  that  purpose." 

The  plaintiff  was  examined  as  a  witness  in  his  own 
behalf.  He  testified  that,  after  arranging  his  matters  in 
court  at  Carroll,  he  returned  to  Milwaukee  to  finish  up 
his  business  there.  As  bearing  on  the  measure  of  his 
damages,  he  testified  as  follows:  "A.  I  think  the  rail- 
road fare  was  about  $15  each  way.  The  sleeping  car  fare 
between  Chicago  and  Carroll  was  $2.50  each  way.  And 
on  the  way  home  I  couldn't  say  exactly  what  the  meals 
cost,  probably  $1.50  for  the  trip.  Two  meals  to  eat. 
(Defendant  moves  to  strike  out  the  answer  of  the  witness 
for  the  reason  it  is  incompetent,  irrelevant,  and  imma- 
terial, not  a  proper  measure  of  damages  in  this  case,  and 
it  is  not  what  the  fare  would  be,  but  what  he  had  to  pay. 
Motion  overruled.  Defendant  excepts.)  Q.  Now,  you 
were  compelled  to  return  to  Chicago  and  Milwaukee  after 
that  to  finish  your  business?  (Defendant  makes  same 
objection.  Same  ruling,  and  defendant  excepts.)  A.  I 
was  compelled  to  return  and  finish  my  business,  and  did 
so.  As  soon  as  I  got  home,  I  found  out  that  this  answer 
had  been  sent.  As  soon  as  I  got  things  straightened  up, 
I  returned*     The  fare  to  Milwaukee  was  something  like 
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$15,  and  the  sleeping  ear  fare  was  $2.50,  and  the  meals 
cost  on  each  particular  trip  probably  $1.50  each  way. 
(Defendant  moves  to  strike  out  the  evidence  of  the  wit- 
ness here  upon  the  question  as  to  what  the  railroad  fare 
and  sleeping  car  fare  was,  as  the  response  being  the  fare, 
was  so  much,  and  not  being  as  to  what  he  actually  paid 
for  the  trip.  The  fare  is  not  the  measure  of  damage,  but 
the  actual  outlay  by  himself.  Motion  overruled.  De- 
fendant excepts.)  A.  I  have  not  said  that  I  was  com- 
pelled to  pay  $15  railroad  fare,  $2.50  sleeper  fare,  and 
$1.50  for  meals  coming  this  way.  Q.  Say  what  it  should 
be.  (Same  objection.  Same  ruling.  Defendant  excepts.) 
A.  I  said  T  was  compelled  to  make  one  useless  round  trip 
between  Carroll  and  Milwaukee,  and  that  the  roimd  trip 
fare  was  something  like  $30,  and  that  the  sleeping  car 
fare  was  something  like  $5.  The  meals  on  the  road  sim- 
ply on  the  round  trip  would  be  something  like  $3.  But 
that  item  I  can  not  tell  exactly  because  I  can  not  tell 
what  hour  exactly  I  made  the  second  useless  trip.^'  He 
also  testified  that  the  return  to  Milwaukee  consumed  two 
days'  time.  As  to  the  value  of  his  time,  he  testified  as 
follows:  "At  that  time,  c?ourt  being  in  session,  and  my 
time  to  anybody  and  myself  included  was  worth  at  least 
$25  a  day."  .AH  the  foregoing  testimony  was  received 
over  abundant  dbjeotion  by  the  defendant.  On  cross-ex- 
amination he  testified  that  he  was  not  attending  court  in 
Milwaukee,  and  the  "matters  in  this  court  were  disposed 
of  when  I  went  back."  On  cross-examination  defendant 
propounded  to  the  witness  the  following  questions:  "Q. 
Now,  isn't  it  a  fact,  Mr.  Salinger,  that  in  the  matter  of 
railroad  fare  that  you  didn't  pay  out  any  money,  but 
rode  on  transportation?  Q.  Isn't  it  a  faot,  Mr.  Salinger, 
that  you  didn't  pay  out  any  money  in  your  trip  coming 
and  going  on  the  railroad?  Q.  The  amounts  that  you 
have  given  here  in  response  to  your  counsel's  interroga- 
tories as  to  what  was  expended,  you  were  merely  giving 
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as  what  you  suppose  the  actual  fare  for  the  trip,  and  not 
any  expenses  actually  incurred."  To  each  of  these  ques- 
tions the  plaintiff  interposed  an  objection  as  incompetent, 
irrelevant,  and  immaterial,  and  not  cross-examination,  and 
this  objection  was  sustained  as  to  each. 

I.  The  plaintiff  was  the  only  witness  in  his  own  be- 
half, and  substantially  all  of  his  testimony  has  been  set 
forth  above.  The  defendant  introduced  no  evidence.  The 
trial  court  instructed  the  jury  as  follows:  "The  negli- 
gence of  the  defendant  having  been  established,  you  are 
further  instructed  that  under  the  undisputed  testimony 
the  plaintiff  is  entitled  to  recover  at  least  the  sum  of 
$88.75,  and  your  verdict  must  be  for  the  plaintiff,  and 
not  less  than  $88.75.  You  should  also  allow  the  plaintiff 
such  further  damages  as  the  evidence  may  show  you  re- 
sulted to  him  from  mental  worry  due  to  defendant's  negli- 
gence. But  since  plaintiff  does  not  clgim  more  than 
$99.75  in  all,  therefore  you  can  not  allow  more  than  $11 
for  the  said  alleged  worry.  Your  verdict  must  be  for 
the  plaintiff.  It  must  not  be  less  than  $88.75  and  can 
not  be  greaiter  than  $99.75.'' 

The  appellant  complains  of  the  rulings  of  the  court 
as  above  indicated  and  of  these  instructions  which  were 
duly  excepted  to.     The  points  involved   are  so  connected 
Telegraphs-       ^^^^  ^^  ^^^   Consider   them   together.      We 
dSSigtSf        ^^^^  direct  our  first  attention  to  the  attempt- 
cvidcncc  ^   cross-cxamiuation   of   the   plaintiff   as   to 

what,  if  anything,  he  actually  paid  in  the  way  of  expenses. 
Appellants'  argument  is  partly  based  upon  the  assumption 
that  the  manifest  purpose  of  the  cross-examination  was  to 
show  that  the  plaintiff  traveled  upon  a  free  pass,  and 
that  therefore  the  cross-examination  should  have  been  per- 
mitted. It  is  argued  by  appellee  that  there  is  not  a  sug- 
gestion contained  in  the  record  proper  that  he  traveled 
upon  a  free  pass,  and  that  this  assumption  is  unwarranted. 
It  is  argued  that  the  word  "transportation,"  which  was 
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used  in  the  cross-examination,  does  not  necessarily  import 
free  transportation.  It  is  also  argued  that  such  an  act 
on  his  part  would  have  been  a  violation  of  the  interstate 
commerce  act  and  therefore  criminal,  and  that  we  should 
not  indulge  in  a  presumption  of  criminality  as  a  basis 
for  a  review  of  the  record.  For  the  sake  of  the  discussion, 
let  appellee's  contention  be  conceded.  The  proposed  cross- 
examination  was  nevertheless  clearly  permissible.  The 
plaintiff  in  his  direct  examination  only  purported  to  state 
approximately  the  usual  fare.  It  was  stated  in  round 
numbers  as  "something  like."  The  proposed  cross-exam- 
ination fairly  tended  to  test  the  knowledge  of  the  wit- 
ness, and  his  opportunity  to  know  what  the  actual  fare 
was.  If  the  word  "transportation"  may  be  construed 
as  something  more  than  a  free  pass,  it  might  also 
be  construed  as  something  less  or  other  than  regular  fare. 
It  might  be  applied  to  an  excursion  rate,  and  this  might 
be  less  than  the  fare  as  testified  to  by  the  plaintiff.  From 
any  point  of  view,  we  see  little  justification  for  the  trial 
court's  refusal  of  the  cross-examination.  However,  just 
what  the  answers  to  such  cross-examination  might  have 
disclosed  is  a  question  so  problematical  and  uncertain  that 
we  would  besiftate  to  reverse  on  account  thereof. 

But  the  trial  court  not  only  emphasized  the  error  in 
his  instructions,  but  quite  supplanted  the  jury  in  his 
peremptory  direction  that  their  verdict  must  be  for  the 
plaintiff  and  for  not  less  than  $88.75.  The 
only  warrant  for  this  direction  was  that  the 
plaintiff  testified  to  the  items  above  indicated  and  to  the 
loss  of  two  days'  time  at  $25  a  day.  The  burden  was 
upon  the  plaintiff  to  prove  not  only  the  unreasonable  delay 
on  the  part  of  the  defendant  in  the  delivery  of  the  mes- 
sage, but  his  measure  of  damage  also.  Granted  that  his 
testimony  was  sufficient  snd  abundant  to  warrant  the  jury 
in  rendering  the  verdict  which  the  court  directed,  the  ques- 
tion was  nevertheless  a  jury  question.     This  is  particularly 
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trne  as  to  the  value  of  the  lost  time.  Not  that  the  amount 
of  the  claim  for  lost  time  was  so  extraordinary  as  eon- 
tended  by  appellant,  but  the  answer  of  the  plaintiff  as 
a  witness  did  contain  the  implication  that  $25  per  day 
was  fixed  upon  as  the  value  of  his  time  while  in  court 
His  cross-examination  discloses  the  fact  that  he  was  not 
engaged  in  court  on  his  Milwaukee  trip,  and  that  he 
finished  his  court  business  at  Carroll  before  the  trip  was 
made.  It  is  a  matter  of  common  knowledge  that  attor- 
neys do  make  a  distinction  between  the  value  of  their 
time  and  service  in  ,court  as  compared  with  time  and 
service  while  out  of  court,  and  this  distinction  is  implied 
in  the  plaintiff^s  testimony.  There  is  the  further  con- 
sideration that  items  of  this  kind  must  be  proved  by. 
opinion  evidence,  and  such  opinions  are  in  the  nature  of 
expert  opinions.  We  have  always  held  that  juries  are 
not  bound  by  them,  even  though  they  be  uncontradicted. 
Assuming,  therefore,  that  the  evidence  was  siifficient  to 
warrant  the  jury  in  accepting  it,  it  was  not  such  as  to 
warrant  the  court  in  directing  a  peremptory  finding  there- 
on. Chicago,  A.  &  N.  Ry.  Co.  v.  Whitney,  143  Iowa,  506.. 
II.  The  amoimt  involved  in  this  case  is  less  than 
$100.  It  comes  to  us  on  a  certificate  of  the  trial  judge 
imder  section  4110,  Code.  Appellee  assails  the  suflSciency 
of  such  certificate,  or,  rather,  the  sufficiency  of  the  show- 
ing in  the  abstract  that  a  proper  certificate 
cektificate:      was  made.     It  is  claimed  that  the  abstract 

sufficiency  oi 

certificate  discloscs   that   the   certificate   was   made  by 

and  abstract.  •^ 

the  "court;"  whereas,  the  statute  requires  it 
to  be  made  by  the  "trial  judge."  The  basis  for  this  con- 
tention is  that  the  judgment  entry  in  the  case  contained 
the  following  statement:  "Defendant  is  granted  a  cer- 
tificate of  appeal."  The  abstract  also  contains  a  state- 
ment that  "the  court  before  whom  the  said  cause  was 
tried  signed  a  certificate,"  etc.  It  is  argued  that  the 
statute  makes  a  distinction  between  the  terms  "oourt"  and 
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"judge,"  and  this  is  undoubtedly  so.  A  "judge"  is  not 
necessarily  a  "court,"  although  a  "court"  necessarily  in- 
cludes the  "judge."  If  the  statute  had  required  the  cer- 
tificate to  be  made  by  the  court,  it  might  be  more  plausi- 
bly argued  that  it  was  not  sufficient  that  such  certificate 
be  made  by  a  judge.  The  converse  of  this  argument  is 
not  so  plausible.  If  an  act  is  required  to  be  performed 
by  the  "judge,"  we  see  no  reason  why  it  may  not  be  law- 
fully performed  by  such  judge  while  sitting  as  a  "court" 
Be  that  as  it  may,  the  further  statement  of  the  abstract 
quite  cuts  the  ground  from  under  the  contention  of  ap- 
pellee. The  abstract  not  only  states  that  the  court  signed 
a  certificate,  but  it  sets  out  the  certificate  in  full,  and 
this  certificate  purports  to  be  signed  by  "Z.  A,  Church, 
Judge."  This  certificate  complies  with  every  formal  re- 
quirement of  the  statute,  and  the  abstract  avers  that  it 
was  duly  filed  in  the  cause.  We  think  it  was  sufficient. 
III.  The  defendant  moved  in  the  court  below  for 
a  dismissal  of  plaintiff's  case  on  the  ground  that  the  al- 
leged expense  incurred  by  him  did  not  accrue  until  after 
Telegraphs-  ^®  scrved  his  Written  claim  under  the  pro- 
dSmige""^'  visions  of  section  2164  of  the  Code,  and  it 
recoverable.  presents  the  same  question  here.  The  al- 
leged tort  of  defendant  occurred  on  February  9th.  Plain- 
tiff returned  home  on  February  10th.  His  written  claim 
or  demand  was  served  upon  defendant  on  February  IBth. 
His  return  trip  to  Milwaukee  occurred  afterwards.  The 
loss  of  time  and  expense  of  this  trip  furnished  the  larger 
part  of  plaintiff's  measure  of  damage.  We  think  the 
point  is  without  merit.  The  provision  of  the  statute  is 
that  such  a  claim  must  be  made  "within  sixty  days"  after 
the  cause  of  action  accrues.  We  are  not  prepared  to  say 
that  the  service  of  such  claim  would  have  been  premature 
even  though  plaintiff's  cause  of  action  had  not  fully  ac- 
crued, provided  the  tort  of  the  defendant  was  complete. 
In   this   case   the   necessity   for   such  extra   trip   back   to 
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Milwaukee  as  a  result  of  the  alleged  tort  created  a  liabil- 
ity on  the  part  of  the  defendant  to  the  plaintiff  for  the 
loss  of  time  and  expense  reasonably  necessary  to  accom- 
plish it.  Its  liability  for  such  necessary  trip  was  neither 
more  nor  less  after  it  was  actually  made  than  it  was  after 
it  was  rendered  necessary,  although  the  method  of  proof 
would  be  different.  Future  expenses  reasonably  necessary 
to  be  incurred  often  form  a  part  of  the  measure  of 
damages. 

IV.     The  appellee  has  filed  a  motion  for  affirmance 

of  the  judgment  on  the  alleged  ground  that  appellant  failed 

to  serve  his  argument  upon  him  within  the  time  provided 

by  the  rules  of  the  court.     This  motion  was 

motion* for        uot  filed  prior  to  the  original  submission  of 

affirmance:  n^     i         i  r  •     • 

•ervicc  of         the  casc.     It  was  filed  only  after  an  opmion 

argument  •'  ^    ^     ^ 

had  been  handed  down  after  the  original  sub- 
mission, and  wa*s  filed  simultaneously  with  the  petition 
for  a  rehearing.  Under  such  circumstances,  the  appellee 
is  not  entitled  to  a  consideration  of  his  motion.  If  he 
desired  to  ask  an  affirmance  upon  such  ground,  he  should 
have  asked  it  before  the  original  submission.  If  his  con- 
tention be  true  that  proper  service  of  appellant's  argu- 
ment was  not  made  upon  him  within  the  time  provided 
by  the  rules,  such  failure  was  in  no  sense  jurisdictional. 
There  is  an  issue  between  the  parties  as  to  whether 
service  of  appellant's  argument  was  made.  Assuming  that 
it  was  not,  such  failure  would  furniah  abimdant  excuse 
6.  Same-  ^^^  *^  failure  of  appellee  to  file  an  answer- 

•eive^am-  ^^8  argument.  In  such  case  he  could  not 
ment:  effect  ^^  deemed  to  know  that  there  was  any  ar- 
gument on  the  part  of  appellant  to  be  answered.  But 
such  alleged  failure  on  the  part  of  appellant  furnished 
appellee  no  excuse  for  failure  to  ask  an  affirmance  on 
account  thereof  before  the  original  submission.  The  sub- 
mission of  the  case  was  taken  in  ordinary  course.  The 
appellee  knew  then,  as  well  as  he  knows  now,  that  appel- 
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lant's  argument  had  not  been  served  upon  him.  !N'or  is 
he  in  any  position  now  to  complain  of  a  want  of  oppor- 
tunity to  make  argument  on  his  own  part.  The  granting 
of  a  rehearing  necessarily  .annulled  the  former  opinion 
and  afforded  appellee  an  opportunity  for  argument,  and 
he  has  fully  availed  himself  thereof.  We  will  not,  there- 
fore, undertake  to  determine  whether  the  attempted  service 
of  appellant's  argument  was  legally  sufficient  or  not 

V.  Whether  the  customary  fare  can  be  regarded  as 
an  item  of  damages  where  plaintiff  has  traveled  upon  a 
free  pass  is  a  question  upon  which  we  reserve  opinion. 
On  some  phases  of  it  we  are  not  wholly  agreed.  In  view 
of  the  great  doubt  whether  it  fairly  arises  upon  this  rec- 
ord, we  prefer  to  leave  it  as  an  open  question  for  future 
consideration  in  a  proper  case. 

For  the  errors  already  noted,  the  judgment  entered 
below  must  be  reversed. 


David  W.   Joites,   Appellant,  v.   H.   L.   Buck,   Appellee. 

Agency:    commission  contract:   evidence.    In  this  action  to  recover 

1  commission  for  the  sale  of  real  estate,  the  evidence  is  reviewed 
and  held  insufficient  to  establish  the  contract  sued  upon  for  a 
stated  commission. 

Same:    estoppel.    Where  a  real  estate  agent,  as  in  this  case,  consented 

2  to  an  abandonment  of  the  sale  he  had  been  negotiating  and 
returned  to  the  proposed  purchaser  his  deposit  of  earnest  money, 
the  agent  was  thus  estopped  from  claiming  a  commission,  unless 
as  contended  he  fulfilled  the  conditions  on  which  he  then  secured 
the  right  to  an  extension  of  the  time  for  making  the  sale  for 
the  purpose  of  securing  a  loan  for  the  purchaser,  thus  to  enable 
him  to  complete  the  purchase;  but  the  evidence  fails  to  establish 
compliance  with  the  extension  agreement. 

Appeal  from  Johnson   District   Court. — Hon.   R.   P. 
Howell,  Judge. 
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Saturday,  May  14,  1910. 

Action  at  law  to  recover  commission  for  the  sale  of 
real  estate.  There  was  a  directed  verdict  and  judgment 
for  the  defendant,  and  plaintiff  appeals.     Affirmed. 

Tf,  R.  Hart  and  W.  J.  Baldwin,  for  appellant. 

Ranch  &  Bradley,  for  appellee. 

Per  Curiam. — Plaintiff  alleges  that  he  entered  into 
an  express  oral  contract  with  defendant,  whereby  he  un- 
dertook to  furnish  a  purchaser  for  defendant's  farm,  for  which 
service  he  was  to  receive  compensation  at  the  rate  of  $1  per 
acre  of  land  sold.  The  defendant  denies  the  claim  stated  in 
the  petition,  and  denies  that  plaintiff  foimd  or  furnished 
a  purchaser  for  his  land.  There  is  but  little  real  conflict 
in  the  testimony  as  to  most  of  the  material  facts.  The 
defendant  owned  a  farm  in  Johnson  County,  but  at  the 
time  in  question  had  gone  away,  leaving  his  business  in- 
terests there  to  the  oversight  of  his  brother,  E.  O.  Buck. 
There  had  been  some  sort  of  understanding  between  plain- 
tiff and  defendant,  by  which,  if  the  plaintiff  produced  a 
purchaser  to  whom  defendant  could  make  satisfactory  terms 
of  sale,  plaintiff  should  receive  a  commission.  Plaintiff 
understood,  however,  that  defendant  wished  to  get  at  least 
$60  an  acre  or  any  aggregate  price  of  about  $13,000,  and 
to  have  a  cash  payment  thereon  of  $6,000  or  $7,000. 
About  December  9,  1907,  defendant  visited  Johnson  Coun- 
ty, and  had  an  interview  with  plaintiff,  who  says  defend- 
ant then  "told  me  we  had  a  prospective  purchaser  in  the 
western  part  of  the  state,  and  wanted  me  to  withdraw  it 
off  the  market.^^  Later  he  says  defendant  came  in  again 
and  authorized  him  to  renew  his  efforts  to  make  a  sale, 
and  agreed  to  pay  a  commission  of  $1  per  acre.  There- 
after plaintiff  sought  to  make  a  sale  to  one  Leeny,  who 
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offered  to  purchase  at  $60  per  acre,  paying  $3,000  down 
and  $10,000  in  deferred  payinents  secured  by  a  mortgage 
on  the  land.  Plaintiff  accepted  the  offer  on  condition  of 
its  approval  by  defendant,  and  received  from  Leeny  a 
check  for  $200  to  apply  on  the  cash  payment,  giving  a 
receipt  therefor,  and  agreeing  to  return  it  if  the  sale  was 
not  consummated.  He  then  telegraphed  the  offer  tx)  de- 
fendant, who  answered  by  letter,  objecting  to  the  cash 
advanced  of  $200  as  insiiflScient,  and  telling  plaintiff  he 
would  not  pay  a  dollar  an  acre  for  commission  upon  a 
sale  at  $60  per  acre.  The  letter  closed  with  a  direction 
to  plaintiff  to  see  E.  O.  Buck,  and  that  any  agreement 
made  with  him  would  be  all  right  A  writing  was  there- 
after made  and  signed  between  Leeny  and  E.  O,  Buck 
as  agent  for  his  brother,  but,  as  printed  in  the  abstract, 
it  is  so  incomplete  and  confused  in  form  and  substance 
as  to  be  quite  unintelligible  except  as  the  same  is  sup- 
plemented by  the  oral  testimony.  It  is  the  testimony  of 
Leeny,  who  was  called  as  a  witness  for  plaintiff,  that  as 
an  inducement  to  the  purchaser  plaintiff  agreed  to  procure 
for  him  a  loan  of  $7,000  on  the  land  to  enable  him  to 
meet  the  terms  of  the  contract,  and,  while  plaintiff  does 
not  admit  that  this  was  a  condition  of  the  deal,  he  con- 
cedes that  he  did  undertake  to  assist  in  the  matter.  At 
any  event,  it  developed  that  the  loan  was  not  procured, 
and  Leeny  finally  refused  to  go  further.  The  three  per- 
sons, plaintiff,  E.  O.  Buck,  and  Leeny,  then  met,  and, 
Leeny  demanding  that  the  deal  be  abandoned,  the  written 
contract  was  surrendered,  and,  while  plaintiff  was  reluctant 
to  consent,  he  finally  did  so,  and  returned  the  check  which 
he  had  received  as  the  advance  payment.  This  being  done, 
he  complained  that  he  had  not  been  given  a  fair  chance  to 
procure  the  money  for  Leeny,  and  it  was  then  agreed  that, 
if  he  should  succeed  in  obtaining  the  promised  loan  of 
$7,000  by  noon  of  the  following  Saturday,  Leeny  would 
still  take  the  land.     At  the  expiration  of  the  stipulated 
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time  plaintiff  claimed  to  have  found  the  money.  It  ap- 
pears according  to  his  own  statement-  that  he  had  found 
one  person  who  would  lend  $6,500  on  the  land  and  another 
who  would  lend  Leeny  the  further  sum  of  $500  on  his 
promissory  note  with  approved  security,  and  this  he  in- 
sists was  such  a  fulfillment  of  the  agreement  as  to  entitle 
him  to  his  commission.  Leeny  declined  to  proceed  on 
those  terms,  and  the  sale  was  abandoned.  It  appears, 
however,  though  indirectly,  that  at  a  later  date  defendant 
finally  sold  the  land  to  Leeny,  but  on  terms  materially 
different  than  was  contemplated  in  the  prior  negotiations. 
From  this  it  is  further  argued  by  plaintiff  that  he  is  en- 
titled to  a  commission  notwithstanding  the  abandonment 
of  the  first  deal.  But  there  are  insuperable  objections 
to  any  recovery  in  this  case. 

In  the  first  place,  plaintiff's  petition  states  no  claim 
upon  a  quantum  meruit,  but  plants  his  case  solely  upon 
an  alleged  express  co^itract  for  a  commission  of  one  dollar 
per  acre  for  procuring  a  purchaser,  and,  if  there  was  no 
evidence  of  such  a  contract  on  which  he  was  entitled  to 
go  to  the  jury,  then  there  was  no  error  in  directing  a 
verdict  against  him.  Hunt  v.  Tuttle,  125  Iowa,  676. 
And  this,  as  we  read  the  record,  is  precisely  the  condition 
of  the  case  now  before  us.  True,  plaintiff  swears  that 
in  his  last  personal  interview  with  defendant  it  was  agreed 
between  them  that,  if  he  succeeded  in  finding  a  purchaser 
satisfactory  to  the  defendant,  the  latter  would  pay  a  com- 
missicm  of  $1  per  acre.  But  according  to  his  own  show- 
ing, when  he  reported  the  proposed  sale,  defendant  at  once 
responded,  rejecting  the  offer  and  notifying  plaintiff  that 
he  would  not  pay  the  commission  upon  a  sale  at  $60 
per  acre.  Here,  tten,  was  a  distinct  termination  of  the  con- 
tract as  to  $1  per  acre  commission,  so  far  at  least  as  any  sale 
of  $60  per  acre  is  concerned,  and,  unless  there  be  evidence  of 
some  express  or  implied  renewal  thereof,  there  can  be  no 
recovery    herein.      He    testifies    explicitly    that    there   was 

Vol.  147  Ia.— 32. 


Digitized  by 


Google 


498  Woodbury  County  v.   Talley.     [147  Iowa 

no  subsequent  agreement  on  the  subject  with  the  defendant 
or  with  E.  0.  Buck,  his  agent.  He  says,  "I  made  no 
contract  with  Ed.  I  do  not  claim  that  his  brother  Ed 
made  any  contract  to  give  me  a  dollar  per  acre" — and, 
so  far  as  the  record  shows,  he  never  had  any  further  direct 
communication  with  the  defendant  after  the  receipt  of 
the  letter  refusing  to  ratify  a  sale  on  that  basis.  There 
was  therefore  a  palpable  failure  of  proof  of  the  contract 
sued  upon,  and  this  alone  is  sufficient  to  require  an 
affirmance  of  the  judgment. 

It  may  also  be  said  that,  when  plaintiff  consented  to 
the  abandonment  of  the.  sale  which  he  had  been  negotiat- 
ing and  returned  the  deposit  of  earnest  money,  he  estopped 
himself  from  claiming  any  commission  for  his  service  un- 
less he  fulfilled  the  condition  on  which  he  secured  the 
privilege  of  time  until  the  following  Saturday  to  secure 
a  loan  on  the  land  for  Leeny,  and  thus  enable  him  to 
complete  the  purchase.  This  he  did  not  do.  The  promise 
of  one  person  to  make  a  loan  of  $6,500  on  the  land  and 
of  another  to  furnish  $500  on  personal  security  was  not 
a  substantial  compliance  wi1?h  the  condition.  Nor  is  there 
any  evidence  whatever  that  the  abandonment  of  the  deal 
by  Leeny  and  defendant  was  designed  to  defraud  the 
plaintiff. 

There  is  no  reversible  error  in  the  record,  and  the 
judgment  of  the  district  court  is  affinned. 

Evans,  J.,  taking  no  part.    Deemeb,  C.  J.,  dissenting. 


Woodbury  County  and  D.  B.  Shontz,  Appellants,  v.  0. 
B.  Talley,  County  Treasurer,  Appellee. 

Taxation:  assessment  of  omitted  property:  mandamus,  A  pro- 
ceeding before  the  county  treasurer  to  have  omitted  property 
added  to  the  assessment  roll  and  listed  for  taxation,  in  which 
notice  to  property  owners  was  given  and  to  which  they  appeared 
and  offered' evidence,  is  quasi  judicial;  and  the  act  of  the  treas- 
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urer  in  determining  that  the  property  is  not  taxable  is  of  a 
judicial  character  and  is  not  void,  although  it  may  be  erroneous; 
and  mandamus  will  not  lie  to  review  his  act  and  compel  the 
treasurer  to  make  an  assessment  of  the  property  in  behalf  of  the 
county.      • 

Appeal  from  Woodbury  District  Court. — Hon.  F.  K. 
Gaynob,  Judge. 

Saturday,  December  18,  1909. 

Eeheabino   Denied   Monday,   May    16,    1910. 

The  case  is  suflSciently  stated  in  the  opinion. — Af- 
firmed. 

Ben  McCoy,  McCoy  <&  McCoy,  and  Struble  £  Struble, 
for  appellants. 

Milchrist  &  Scott,  for  appellee. 

Weaver,  J. — The  Sioux  City  Stockyards  Company 
is  a  corporation  organized  under  the  laws  of  this  state, 
and  having  its  principal  place  of  business  at  Sioux  City. 
It  is  capitalized  at  $3,000,000,  represented  by  fifteen  thou- 
sand shares  of  preferred  stock,  having  a  market  value  of 
$65  per  share,  and  a  like  number  of  shares  of  common 
stock,  having  a  market  value  of  $20  per  share.  Its  busi- 
ness is  the  owning,  managing,  and  operating  of  stockyards 
at  Sioux  City,  in  pursuance  of  which  it  owns  real  estate 
with  the  necessary  and  convenient  buildings,  appurte- 
nances, and  appliances  required  in  carrying  on  said  busi- 
ness, and  is  authorized  to  buy  and  sell  live  stock  or  keep 
and  care  for  the  same  for  others.  It  constructs,  owns, 
and  operates  railways,  tracks,  and  rolling  stock  upon  and 
about  its  property,  and  generally  it  does  and  may  do  all 
those  things  which  go  to  the  keeping,  operating,  and  man- 
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aging  of  stockyards  as  ihe  same  are  ordinarily  maintained 
and  carried  on  in  the  larger  cities  and  packing  centers  of 
the  country.  The  larger  blocks  of  stock  are  owned  and 
controlled  by  the  great  packing  house  firms  and  corpora- 
tions of  the  West,  the  remainder  being  distributed  in 
small  holdings  in  many  hands.  The  corporation  appears 
to  have  been  doing  a  large  business  and  to  have  acquired 
tangible  property  of  considerable  value.  The  controversy 
presented  by  the  case  now  before  us  concerns  the  assess- 
ment of  the  property  of  the  corporation  and  its  shares  of 
stock  for  the  purposes  of  taxation.  Our  Code  (section 
1323)   provides  as  follows: 

The  shares  of  stock  of  any  corporation  organized  un- 
der the  laws  of  this  state,  except  those  which  are  not 
organized  for  pecuniary  profit,  and  except  corporations 
otherwise  provided  for  in  this  act,  shall  be  assessed 
to  the  owners  thereof  at  the  place  where  its  prin- 
cipal business  is  transacted,  the  assessment  to  be  on  the 
vfdue  of  such  shares  on  the  first  day  of  January  in  each 
year,  but  in  arriving  at  the  total  value  of  the  shares  of 
stock  of  such  corporations,  the  amount  of  their  capital 
actually  invested  in  real  estate  either  in  this  state  or  else- 
where, shall  be  assessed  as  other  real  estate,  and  the  prop- 
erty of  such  corporation,  except  real  estate  situated  within 
the  state,  shall  not  be  otherwise  assessed.     .     .     . 

In  Code,  section  1318,  is  found  a  provision  regulat- 
ing the  assessment  of  merchandise  purchased  or  consigned 
and  held  for  sale  by  merchants  to  which  provision  is 
appended  the  following  clause:  "The  provisions  of  this 
section  shall  apply  and  constitute  the  method  of  taxation 
of  a  corporation  whose  business  or  principal  business  is 
of  a  like  character  and  shall  be  in  lieu  of  any  tax  on 
the  corporate  shares.^'  For  the  years  1903  to  1907,  in- 
clusive, the  assessor  of  that  taxing  district  treated  the 
stockyards  company  as  a  "merchant,"  listed  and  assessed 
its  property  under  the  provisions  of  Code,  section   1318, 
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just  quoted,  and  did  not  list  or  assess  any  of  the  shares 
of  stock  either*  to  the  corporation  or  to  the  individual 
shareholders.  Whether  this  result  was  accomplished  by 
argument  or  hypnotism  does  npt  appear,  but  it  seems  to 
be  conceded  that  such  assessments  were  returned  to  the 
equalizing  board  which  passed  them,  no  one  raising  ob- 
jection thereto,  and  taxes  were  duly  levied  upon  such  as- 
sessments and  collected  by  the  ordinary  methods.  Near 
the  close  of  the  period,  Shontz,  one  of  the  plaintiffs  herein, 
having  obtained  a  contract  to  ferret  out  property  withheld 
or  omitted  from  taxation  in  Woodbury  County,  entered 
upon  the  work,  and,  discovering  that  these  shares  of  stock 
had  not  been  assessed,  and  believing  they  were  liable  to 
taxation,  brought  the  matter  to  the  notice  of  the  county, 
treasurer.  Thereupon  said  officer  notified  the  shareholders 
or  some  of  them  of  the  claim  that  was  made,  and  gave 
them  an  opportunity  to  appear,  and  show  cause  why  their 
shares  should  not  be  assessed.  At  the  hearing  an  agree- 
ment was  made  whereby  a  test  case  should  be  tried,  and, 
so  far  as  applicable,  the  evidence  offered  and  the  order 
made  in  the  one  case  should  apply  to  and  govern  all  the 
others.  On  the  part  of  the  shareholders  objection  to  the 
proposed  assessment  was  made  on  the  following  grounds: 

(1)  Said  shares  are  not  assessable  under  the  laws 
of  the  state  of  Iowa.  (2)  The  shares  of  stock  of  said 
corporation  are  exempt  from  taxation  under  section  1318 
of  the  jCode  of  Iowa,  provision  therein  being  made  for 
the  taxation  of  the  property  of  said  corporation  in  lieu 
of  any  tax  upon  said  corporate  shares.  (3)  The  Sioux 
City  Stockyards  Company  is  a  corporation  whose  business, 
or  principal  business,  is  of  like  character  to  that  of  a 
merchant,  and  is  a  merchant  within  the  purview  of  sec- 
tion 1318  of  the  Code  of  Iowa,  and  was  such  during  all 
of  the  years  referred  to  in  the  notice  served  upon  the  ob- 
jector. That  during  all  of  said  years,  1903,  1904,  1905, 
1906,  and  1907,  all  of  the  property,  real  and  personal 
of  the  Sioux  City  Stockyards  Company  was  assessed  and 
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taxed  strictly  in  conformity  with  said  secti6n  1318,  and 
said  company  furnished  aU  of  the  information  and  evi- 
dence required  by  the  statutes  of  Iowa,  and  said  .assess- 
ment was  not  changed  nor  altered  by  any  board  of  re- 
view or  other  reviewing  tribimal,  and  the  Sioux  City 
Stockyards  Company  seasonably  and  promptly  paid  all  of 
said  taxes  so  levied  during  any  and  all  of  said  years,  and 
such  assessment  and  taxation  and  the  method  observed  in 
so  assessing  and  taxing  the  property  of  said  corporaticwi 
constitutes  a  final  determination  and  adjudication  of  aU 
questions  relative  to  the  taxation  of  said  shares  of  stock, 
and  Woodbury  County  and  its  authorities  and  all  of  those 
interested  in  said  proposed  assessment  are  concluded  and 
estopped  from  questioning  the  act  of  said  assessors. 

After  hearing  evidence  of  the  facts  concerning  the 
nature  of  the  business  of  the  stockyards  company  and  of 
the  number  and  value  of  its  shares,  the  treasurer  over- 
ruled the  demand  of  Shontz  and  the  county  for  the  as- 
sessment of  said  shares.  The  decision  was  in  writing, 
and  is  as  follows: 

In  the  matter  of  the  county  treasurer  assessing  the 
corporate  stock  of  the  Sioux  City  Stockyards  for  the  years 
1902  to  1907,  inclusive,  the  following  facts  were  agreed 
on,  admitted  by  all  parties  or  undisputed  in  the  evidence 
offered  before  me,  to  wit:  That  the  assessor  made  an  ex- 
amination of  the  character  of  the  business  carried  on  by 
the  corporation  for  each  of  these  years,  and  conferred 
with  the  officers  of  the  company,  and  decided  that  the 
corporation  was  assessable  as  a  merchant  under  section 
1318,  and  not  on  its  corporate  stock  under  section  1323 
of  the  Code  of  Iowa,  as  a  corporation  not  otherwise  as- 
sessable. That  such  assessment  was  made  in  good  faith 
and  not  procured  by  fraud,  and  that  a  large  and  profitable 
part  of  this  business  at  least  was  selling  hay  and  feed, 
merchantable  in  character.  I,  as  treasurer,  am  asked  to 
decide  the  same  question  that  the  assessors  had  to  before 
they  made  the  assessments,  to  vrit,  whether  the  stock- 
yards company  was  assessable  as  a  merchant  or  on  its  cor- 
porate stock  as  not  otherwise  assessable.  The  assessor 
must  have  decided  that  "the  business  or  principal  business 
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(of  this  corporation)  was  of  like  character'^  to  that  of  a 
merchant  under  the  wording  of  section  1318,  and  not  un- 
der section  1323.  The  law  made  it  his  duty  to  decide 
what  its  principal  business  was  and  he  had  a  right  so  to 
decide,  and,  if  he  had  such  duty  and  right  and  did  so 
exercise  it  by  determining  that  it  was  assessable  as  a  mer- 
chant, such  assessment  can  not  be  void.  It  was  stated  in 
the  argument  by  Mr.  Shontz's  counsel  that  I  must  find 
the  acts  of  the  assessor  absolutely  void,  and  all  taxes  as- 
sessed and  paid  thereunder  illegal  in  order  to  give  me 
the  right  to  assess  the  capital  stock  as  omitted  property 
or  property  not  otherwise  assessed.  This  I  do  not  think 
I  can  do.  The  county  treasurer  has  no  more  authority 
than  the  assessor,  does  not  act  as  a  reviewing  officer  for 
all  the  acts  of  the  assessor  in  the  county,  and  can  not 
redecide  the  same  questions,  even  though  the  treasurer  might, 
from  the  evidence  now  presented,  come  to  a  different  de- 
cision from  that  made  by  the  assessors.  This  question 
that  the  treasurer  oan  not  review  the  acts  of  the  assessor, 
where  such  assessor  had  authority  to  act  and  did  act,  has 
been  decided  by  the  Iowa  Supreme  Court,  and  I  will 
follow  those  decisions  until  this  court  decides  otherwise. 
I  therefore  decide  that  there  is  nothing  left  for  me 
to  assess  against  the  stockyards  company,  or  its  corporate 
stock. 

No  attempt  appears  to  have  been  made  to  obtain  a 
review  of  the  decision  by  certiorari  or  otherwise.  Later 
this  action  in  mandamus  was  instituted  by  the  county  and 
Shontz  as  joint  plaintiffs,  alleging  the  facts  as  to  the  omis- 
sion of  the  corporate  shares  from  taxation,  the  assessment 
of  the  corporate  property  under  the  provisions  of  Code, 
section  1318,  and,  after  setting  forth  the  proceedings  had 
before  the  county  treasurer  with  the  facts  which  had  been 
stipulated  and  agreed  to  upon  said  hearing  and  the  written 
decision  made  by  such  officer,  the  allegation  is  made  that, 
notwithstanding  the  demand  of  the  plaintiffs,  the  treasurer 
refused  to  determine  the  matter  before  him  except  as  shown 
by  the  written  decision,  and  refused  to  list  and  assess  said 
shares  for  taxation.    Upon  this  showing,  a  demand  is  made 
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for  a  peremptory  writ  of  mandamus  commanding  said  treas- 
urer "to  proceed  upon  the  facts  and  evidence  before  him  to 
assess,  in  the  assessment  district  of  Sioux  City,  Iowa,  and 
extend  upon  the  tax  lists  of  said  county  against  each  of  the 
parties  named  a  tax  upon  the  shares  of  stock  in  said  Sioux 
City  Stockyards  Company  held  by  each  of  said  persons  on 
the  1st  day  of  January  of  each  of  the  years,  1903,  1904, 
1905,  1906  and  1907,  at  the  rate  of  taxation  fixed  by  the 
authorities  for  each  of  said  years"  with  interest,  etc  To 
this  petition  the  treasurer  demurred  on  the  following 
grounds:  (1)  It  appears  from  the  allegations  of  plain- 
tiffs' petition  that  the  question  as  to  whether  the  Sioux 
City  Stockyards  Company  should  be  assessed  under  Code, 
section  1323,  or  section  1318,  was  fully  investigated  by  the 
assessor,  and  he  determined  that  said  company  should  be 
assessed  as  a  merchant  under  the  latter  section,  and  said 
company  was  so  assessed  during  each  of  the  years  1903, 
1904,  1905,  1906,  and  1907.  (2)  It  appears  from  the 
allegations  of  plaintiffs'  petition  that  this  defendant  has 
fully  considered  and  determined  that  the  stock  of  the 
Sioux  City  Stockyards  Company  is  not  subject  to  assess- 
ment as  property  withheld  or  omitted  from  assessment 
under  Code,  section  1374.  (3)  It  appears  from  the  alle- 
gations of  plaintiffs'  petition  that  the  stock  of  the  Sioux 
City  Stockyards  Company  can  not  be  assessed  for  any  of 
the  years  named  in  said  petition.  (4)  This  court  has 
not  jurisdiction  to  determine  the  assessable  value  that 
should  be  placed  upon  the  stock  of  the  Sioux  City  Stock- 
yards Company,  nor  to  direct  the  treasurer  to  assess  said 
stock  at  any  fixed  value.  (5)  The  facts  stated  in  the 
petition  do  not  entitle  the  plaintiffs  to  the  relief  demanded. 

This  demurrer  was  sustained,  the  petition  dismissed, 
and  plaintiffs  appeal. 

If  this  case  presented  the  single  question  whether  the 
assessor  having  determined  that  the  corporate  property 
was  assessable  under  Code,  section  1318,  thereby  exempt- 
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ing  the  shares  from  taxation,  and  such  assessment  having 
passed  the  board  of  review  unchallenged,  it  is  competent 
for  the  county  treasurer  or  within  his  jurisdiction  to  re- 
view such  assessment  or  to  correct  the  mistake  if  any  by 
listing  and  taxing  the  omitted  shares  the  court  might  not 
be  entirely  unanimous  as  to  its  correct  solution,  but  there 
is  another  question  arising  upon  the  face  of  the  record 
which,  we  are  united  in  holding,  must  dispose  of  the  ap- 
peal  adversely  to  the   appellant. 

The  action  of  mandamus  is  employed  "to  obtain  an 
order  on  an  inferior  tribunal,  board,  corporation  or  person 
to  do  or  not  to  do  an  act  the  performance  or  omission  of 
which  the  law  enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station.  Where  discretion  is  left  to  the  inferior 
tribunal  or  person  mandamus  can  only  compel-  it  to  act 
but  can  not  control  such  discretion."  Code,  section  4341. 
Without  at  all  challenging  the  general  soundness  of  the 
legal  principles  stated  in  appellant's  brief  or  questioning 
the  authorities  cited,  it  appears  to  us  very  clear  that  the 
conceded  facts  exclude  the  remedy  by  mandamus.  While 
demanding  that  the  treasurer  act  upon  the  facts  and  evi- 
dence produced  before  him  and  determine  the  question 
submitted  to  his  decision,  the  petition  shows  that  he  has 
already  acted  and  already  made  his  decision.  What  the 
appellants  really  ask  the  court  to  do  is  to  command  the 
treasurer  to  act  again,  to  reverse  and  set  aside  the  decision 
made  by  him,,  and  to  make  another  which  shall  accord 
with  appellant's  view  of  the  law.  Certainly  this  is  not 
the  office  of  mandamus.  If  the  -treasurer  has  any  discre- 
tion in  such  cases,  if  Tiis  decision  is  either  judicial  or  quasi 
judicial,  the  order  made  by  him  may  be  erroneous,  but  it 
is  not  void,  and  his  errors  must  be  corrected  by  appeal 
where  a  right  of  appeal  is  given  or  by  certiorari  or  other 
appropriate  method  of  review.  Mandamus  does  not  con- 
template the  review  of  judicial  acts  or  orders.  That  the 
treasurer  does  act  judicially  in  the  performance  of  this 


Digitized  by 


Google 


506  Woodbury   Co¥nty  v.   Talley.     [147  Iowa 

duty   we    have   frequently    held.      Bank    v.    Carroll,    128 
Iowa,  230;  Stevens  v.  Carroll,  130  Iowa,  463;  Gibson  v. 
Cooley,  129  Iowa,  529.     We  have  so  held  as  to  the  acts 
of  the  assessor  acting  within  his  proper  jurisdiction.     Van 
Wagenen  v.   Supervisors,   74  Iowa,   716;   Judy   v.   Bank, 
133  Iowa,   252.     In  the  proceeding  before  the  treasurer 
we  find  all  the  essential  elements  of  a  judicial   hearing. 
The  county,  or  the  ferret  acting  in  its  behalf,  informs  the 
treasurer  of  an  alleged  discovery  of  taxable  property  which 
has  been  omitted  by  the  assessor,  and  demands  that  it  be 
listed  and  taxed.     Notice  is  then  given  t]ie  owner  of  said 
property  to  appear  and  show  cause  against  the  proposed 
assessment.     At  the  hearing  the  parties  may  appear  in  per- 
son or  by  counsel,  and,  the  owner  having  stated   his  ob- 
jections, evidence  is  or  may  be  offered  in  support  of  both 
claim   and  defense.     The  issue  thus  made  is  decided  by 
the  treasurer.     The  authority  to  decide  a  disputed  ques- 
tion  implies  the  exercise  of  discretion,   and   this   implies 
the  right  to  decide  it  for  or  against  the  contention  of  either 
party.     As  an  abstract  proposition,   the  decision  may  be 
wrong,  but  the  wrong  is  not  to  be  righted  by  a  writ  of 
landamus.     Meyer  v.   Dubuque   County,   43   Iowa,    592. 
he  case  here  cited  would  seem  to  be  quite  in  point  with 
le  one  at  bar.     There  the  plaintiff  sought  to  compel  by 
landamus  the   striking  from   the   assessment   roll   certain 
loneys    and   credits   which   she   claimed   had   been   listed 
ithout  authority.     In  holding  that  the  remedy  was  inap- 
ropriate,   the   court,    after   quoting   the   statute   on    man- 
amus,  says:    "The  Code  provides  a  board  of  equalization, 
ad  authorizes   any  one  aggrieved  to  appear  before  such 
oard,  and  have  any  error  in  assessment  corrected.     It  is 
lear  that  such  board  is  vested  with  a  judicial  discretion, 
t  must   examine   the   case,   consider   the   facts   presented, 
nd  then  decide.     If  such  board  refuses  to  act  at  all,  it 
mits  a  duty,  and  may  be  compelled  by  writ  of  mandamus 
)  discharge  that  duty.     But  the  petition  does  not  allege 
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any  refusal  of  the  board  to  act.  On  the  contrary,  it  avers 
that  plaintiff  petitioned  the  proper  officers  of  the  county  to 
strike  out  the  assessment,  and  that  they  acted  upon  his  ap- 
plication and  refused  to  strike  out  the  assessment.  Now, 
if  the  writ  should  issue,  it  would  compel  the  board  to  do 
only  what  they  have  done,  to  wit,  to  act  upon  the  applica- 
tion. Hence  there  has  be^n  no  omission  of  duty,  and  from 
the  showing  made  in  the  petition  there  is  no  cause  for  the 
writ  of  mandamus.^'  We  see  no  reason  why  the  law  which 
is  here  applied  to  the  fimctions  of  the  board  of  review 
is  not  equally  applicable  to  the  somewhat  similar  fimc- 
tions exercised  by  a  county  treasurer  in  adding  property 
to  an  assessment  roll. 

Without,  therefore,  entering,  upon  any  consideration 
of  the  merits  of  the  claim  that  these  shares  of  corporate 
stock  should  have  been  listed  and  assessed,  we  are  con- 
strained to  hold  that  Jhe  remedy  by  mandamus  is  not 
available  to  the  appellants,  and  that  the  demurrer  to  their 
petition  was  properly  sustained. 

The  judgment  of  the  district  court  is  affirmed. 


Adam  Eckert  and  Ellis  Vaughn  v.  Century  Fire  In- 
suR:VNCE  Company,  Appellant. 

Evidence:    when  not  sufficient  to  create  a  conflict.    Where  an 

1  insured,  as  in  this  action,  testified  that  he  informed  defendant's 
agent  at  the  time  he  drew  up  the  application  for  insurance  that 
there  was  a  mortgage  on  the  property,  the  agent's  testimony 
that  he  had  no  recollection  that  insured  so  informed  him,  and 
that  his  first  knowledge  of  the  mortgage  so  far  as  he  could 
recollect  was  after  the  loss  occurred,  was  not  sufficient  to  create 
a  conflict  in  the  evidence  and  a  directed  verdict  on  that  issue 
was  proper. 

Insurance:    application:   negligence:  fraud:   estoppel.    Where  the 

2  agent  of  an  insurance  company  fills  out  an  application  for  insur- 
ance from  information  furnished  by  the  insured,  negligence  can 
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>t  be  predicated  on  the  fact  that  the  insured  signed  the  same 
ithout  reading  it.  And  knowledge  concerning  the  condition  of 
e  property  insured  thus  imparted  to  the  agent  will  be  imputed 
the  company,  and  will  estop  it  from  insisting  on  the  invalidity 
the  policy  because  of  a  false  statement  in  the  application  not 
tributable  to  the  insured. 

I  BREACH  OF  CONDITION:  FORFEITURE:  ESTOPPEL.  Failure  of  an 
sured  to  examine  a  policy  issued  to  him  and  to  return  the  same 
the  application  attached  is  not  in  accordance  with  his  state- 
ents,  will  not  render  the  policy  void  or  forfeit  his  rights  there- 
ider;  although  failure  so  to  do  might  estop  him  from  claiming 
at  his  statements  were  incorrectly  recorded  by  the  agent  who 
ade  out  the  application,  if  estoppel  were  pleaded. 

%l  from  Pottawattamie  District  Court. — ^Hon.  W.  K. 
Green,  Judge. 

Thursday,  January   13,   1910. 

Rehearing   Denied   Monday,    May    16,    1910. 

Suit  on  a  policy  of  fire  insurance.  There  was  a  di- 
l  verdict  and  a  judgment  thereon  for  the  plaintiffs, 
defendant  appeals. — Affirmed, 

Read  &  Read,  for  appellani:. 

launders  &  Stuart,  for  appellees. 

3herwin,  J. — On  the  15th  day  of  February,  1904, 
lain  tiffs  as  copartners  bought  and  took  possession  of  a 

stock  in  the  town  of  Walnut,  Iowa.  On  the  same 
hey  executed  a  chattel  mortgage  on  the  same  stock 
le  sum  of  $1,600,  and  said  mortgage  was  duly  re- 
i   on   the    16th   of   February,    1904.      On   March   3, 

the  firm  made  written  application  to  the  defendant 

isu ranee  on   said   stock,    and   on   the   7th   of   March, 

the  defendant  issued  a  policy  insuring  the  same.     On 
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the  11th  day  of  August,  1906,  the  plaintiffs  suffered  the 
loss  for  which  they  seek  recovery  in  this  action.  The 
written  application  was  signed  by  one  of  the  plaintiffs 
for  the  firm,  and  it  was  provided  therein,  among  other 
things,  that  it  contained  a  full  and  "complete  statement  and 
exposition  of  all  facts  in  regard  to  the  conditions,  .  .  . 
and  risk  of  the  property  to  be  insured,  and  warrants  the 
same  to  be  correct  and  true,  whether  written  by  said  ap- 
plicant in  ink  or  not.  No  liability  of  the  company  shall 
attach  until  approved  by  the  home  office.  And  the  under- 
signed applicant  to  the  proposed  insurance  hereby  agrees 
to  accept  the  policy  issued  upon  this  application,  or  to 
return  the  same  at  once  to  said  company  if  not  in  accord- 
ance with  his  statements;  and  if  any  untrue  statement 
has  been  made  herein,  or  untrue  answer  given  to  any  of 
the  foregoing  questions,  then  this  instruction  to  be  void 
and  the  policy  of  no  effect."  The  application  contained 
the  inquiry:  "Is  any  of  the  property  to  be  insured  in- 
cumbered?" and  the  question  was  answered,  *Xo.'  in 
writing.  The  application  was  made  a  part  of  the  policy, 
and  the  policy  itself  provided'  that,  *if  the  subject  of 
insurance,  or  any  part  thereof,  be  or  become  incumbered 
by  mortgage,     ...     it  should  be  void.'  " 

The  facts  necessary  to  an  understanding  of  the  case 
were  as  follows:    The  plaintiffs  had  given  a  chattel  mort- 
gage on  the  stock  to  secure  a  part  of  the  money  used  in 
the  purchase  thereof.      They  wanted  to   in- 
whcn  not  surc,  and  talked  with  M.   L.   Spanffler,  the 

sufficient  to  i  'r        i         »       i         i  i  ... 

create  a  defendant  s    local    agent,    about    insuring    m 

wdid  company.  One  J.  E.  Flynn  was  a  spe- 
cial agent  of  the  defendant,  and  Spangler  took  him  to 
the  plaintiffs  for  the  purpose  of  securing  the  risk.  Flynn 
took  the  application,  filling  the  blanks  therein  himself, 
and  it  was  signed  by  Eckert  for  the  firm  without  reading 
it.  Spangler  knew  of  the  mortgage  on  the  stock,  and  he 
testified   that   he   told   Flynn   before   the   application   was 
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taken  that  the  stock  was  mortgaged.  Eckert  testified  that, 
when  Flynn  was  filling  out  the  application,  he  asked  the 
question  whether  the  property  was  incumbered;  that  he 
answered  that  it  was;  that  he  did  not  see  the  answer  that 
Flynn  wrote  to  the  question,  or  knew  that  he  had  written 
a  negative  answer  thereto,  until  after  the  fire.  Flynn 
testified  but  did  not  deny  that  Spangler  and  Eckert  had 
informed  him  of  the  mortgage.  He  did  testify,  however, 
that  he  had  no  recollection  of  their  so  informing  him,  and 
that,  as  far  as  he  could  remember,  his  first  knowledge 
of  the  mortgage  was  received  through  a  letter  from  the 
president  of  the  company  after  the  loss.  We  think  the 
testimony  of  Flynn  did  not  raise  a  conflict  in  the  evidence 
on  that  point.  The  fact  that  he  did  not  remember  the 
conversations  with  Spangler  and  Eckert  would  not  neces- 
sarily tend  to  create  such  conflict.  Not  would  his  further 
statement  that,  as  far  as  he  could  remember,  he  did  not 
know  of  the  mortgage  until  after  the  fire.  The  latter 
statement  was  but  a  reiteration  that  he  had  no  recollection 
of  the  conversations  testified  to  by  Spangler  and  Eckert, 
for  there  was  no  claim  that  he  had  received  information 
as  to  the  mortgage  from  any  other  source.  So  far  then 
as  the  fact  of  the  notice  is  concerned,  the  trial  court  prop- 
erly directed  a  verdict. 

We  have  held  that  the  insured  is  not  negligent  be- 
cause he  does  not  read  the  application  for  insurance  which 
he  signs.     Chismore  v.  Anchor  Ins.   Co,,  131  Iowa,   180; 
Fitchner  v.  Fidelity  MuL  Ass'n,  103  Iowa, 
application:        276.      And    the    knowledge    of    Flynn    and 

negligence:  o  i  i  i       ^  i     • 

esto   el  opangler,  who  were  both  engaged  in  secur- 

ing the  plaintiffs'  application,  was  the  knowl- 
edge of  the  defendant  company,  and  would  estop  it  from 
insisting  upon  the  invalidity  of  the  policy  when  issued 
because  of  the  statement  in  the  application  that  the  prop- 
erty was  not  incumbered.     Padmos  v.  Century  Fire  Ins. 
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Co.,  142   Iowa,   199;   Chismore  v.  Insurance  Co.,  supra; 
Wensel  v.  Insurance  Co.,  129  Iowa,  295. 

This  rule  is  conceded  by  the  appellant,  but  it  is  in- 
sisted that  the  clause  in  the  application  and  in  the  policy" 
whereby  the  applicant  for  insurance  agreed  to  accept  the 
policy  issued  upon  the  application,  or  return 

3.  Same:  -  ,  ,  .  -  . 

breach  of  the  Same  at  once  to  said  company  if  not  m 

condition:  .  i       i  . 

forfeiture:         accordauco    With    his    statements,    takes    the 

estoppel.  ' 

case  out  of  the  above  class,  and  that  the  rule 
governing  therein  is  not  applicable  here.  It  is*  said  that 
the  agreement  to  accept  the  policy  or  return  it  at  once  if 
not  in  accordance  with  the  applicant's  statements  consti- 
tuted a  preliminary  contract  between  the  plaintiffs  and 
the  defendant  which  was  carried  into  and  became  a  part 
of  the  policy;  that  it  was  a  distinct  and  independent  un- 
dertaking on  the  part  of  the  assured  in  no  way  relating 
to  the  subject  of  insurance;  that  the  assured  is  bound 
to  know  his  express  independent  agreements;  that  he  neg- 
lects to  do  so  at  his  peril;  that  whether  he  has  or  has 
not  made  true  statements,  and  whether  the  soliciting  agent 
has  or  has  not  correctly  written  his  answers  and  state- 
ments, have  nothing  whatever  to  do  with  the  independent 
contract  to  read  his  policy  and  return  it  if  not  correct. 
The  substance  of  the  appellant's  contention  is  that  the 
assured  agreed  to  read  the  policy  and  the  application  at- 
tached thereto,  and  that  the  policy  should  be  returned  if 
it  was  found  that  untrue  answers  appeared  in  the  appli- 
cation. In  other  words,  it  is  claimed  that  the  assured 
undertook  to  protect  the  defen^iant  against  any  waiver  or 
estoppel  which  he  might  himself  otherwise  urge  on  account 
of  the  knowledge  of  the  defendant's  agents.  Or,  to  put 
it  in  a  still  different  form,  the  plaintiff  agreed  to  protect 
the  insurer  against  the  mistakes  or  rascality  of  its  own 
agents.  Corporations  can  do  bu'^iness  only  through  oflScers 
or  agents,  and  any  notice  or  knowledge  imparted  to  an 
officer  or  agent  authorized  to  receive  the  same  is  actually 
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imparted  to  the  corporation.  The  contract  relied  upon 
makes  no  distinction  between  the  "actual"  and  what  the 
appellant  terms  the  "constructive"  knowledge  of  the  de- 
fendant, and,  if  held  enforceable,  it  would  require  the 
assured  to  examine  his  policy  to  protect  the  corporation 
against  the  errors  of  its  own  officers  and  agents,  no  matter 
what  the  position  held  by  •  them.  It  would  also  require 
the  assured  to  protect  himself  against  such  fraud  and  error 
without  the  right  to  waive  the  reading  for  his  own  protec- 
tion. It  IS  undoubtedly  true  that  parties  should  ordinarily 
be  permitted  to  make  their  own  contracts,  and  we  are  not 
''disposed  at  this  time  to  pass  on  the  validity  of  the  one 
in  question,  for  reasons  which  we  shall  state  in  this  con- 
nection. If  it  be  conceded  to  be  valid,  a  failure  to  com- 
ply theiewith  does  not  render  the  contract  of  insurance 
void.  The  untrue  statements  or  answers  which  would 
make  the  policy  void  are  evidently  the  untrue  statements 
and  answers  of  the  applicant,  and  not  of  the  defendant 
or  its  agent.  It  is  possible  that  the  assured  might  be 
estopped  from  claiming  that  the  answers  were  not  cor- 
rectly recorded  by  the  agent;  but  an  estoppel  must  be 
pleaded  to  be  relied  upon,  and  there  is  nothing  of  the 
kind  here. 

We  need  not  now  determine  what  the  defendant's 
rights  may  be  in  the  case  of  failure  to  comply  with  the 
agreement  under  consideration.  What  we  now  decide  is 
that  a  failure  to  comply  therewith  does  not  render  the 
contract  of  insurance  void  or  forfeit  the  plaintiffs'  rights 
thereunder. 

We  find  no  reversible  error  in  the  ruling  on  the 
introduction  of  testimony. 

The  judgment  is  right,  and  it  is  affirmed. 
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State  op  Iowa  v.  D.  0.  O'Neil,  Appellant. 

Intoxicating  liquors:  statutes:  prohibited  acts:  effect  of  hold- 
ing STATUTE  UNCONSTITUTIONAL.  Codc,  section  2382,  as  amended, 
prohibiting  persons  from  soliciting  or  accepting  orders  for  the 
purchase,  sale,  shipment  or  delivery  of  intoxicating  liquors,  was 
originally  held  unconstitutional  by  the  Supreme  Court  of  this 
state.  Later  the  Supreme  Court  of  the  United  States  in  another 
case  declared  the  statute  to  be  valid  and  our  court  subsequently 
followed  that  decision,  overruling  its  own  prior  decisions. 
Held,  in  this  action  that  defendant  could  not  be  prosecuted  for 
the  doing  of  acts  prohibited  by  the  statute  after  it  was  declared 
invalid  by  our  court  and  prior  to  the  later  determination  holding 
the  statute  valid. 
Deemer,  C.«  J.,  Sherwin  and  Weaver,  JJ.,  in  concurring  opinions. 

Appeal  from  Wayne  District  Court. — Hon.  H.  M. 
TowNEB,  Judge. 


MoKDAY,  May  16,  1910. 

Dependant  was  accused  before  a  justice  of  the  peace 
of  the  crime  of  soliciting,  taking,  and  accepting  orders 
for  the  purchase,  sale,  and  shipment  of  intoxicating  liq- 
uors. The  case  was  tried  on  an  agreed  statement  of  facts, 
and  resulted  in  defendant's  conviction.  He  thereupon  ap- 
pealed to  the  district  court,  where  the  defendant  filed  a 
motion  for  judgment  upon  the  agreed  facts.  This  motion 
was  overruled,  and  defendant,  pleading  guilty  after  the 
overruling  of  his  motion,  was  again  convicted  for  the  of- 
fense charged.     He  then  appealed  to  this  conrt.— Reversed. 

Porter  &  Oreenleaf,  for  appellant. 
Vol.  147  Ia.— 33. 
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H.  W.  Byers,  Attorney-General,  and  Charles  W.  Lyon, 
Assistant  Attorney-General,  for  the  State. 

McClain,  J. — An  agreed  statement  of  facts  filed  on 
the  trial  before  the  justice  of  the  peace  was  the  basis  of 
the  finding  of  the  district  court  that  defendant  in  October, 
1908,  solicited,  accepted,  and  took  from  various  persons 
orders  for  the  purchase  by  them  and  sale  and  shipment 
to  them  of  intoxicating  liquors  from  and  by  a  certain 
brewing  company  in  Kansas  City,  Mo.,  said  orders  being 
subject  to  the  approval  of  said  company,  and  that  the  liq- 
uors so  ordered  were  to  be  shipped  directly  to  the  persons 
named  from  the  place  of  business  of  said  company.  De- 
fendant's motion  for  judgment  in  his  favor,  which  was 
overruled,  recited  that  the  acts  charged  were  not  criminal 
under  the  law  of  this  state  at  the  time  of  their  commis- 
sion, and,  further,  that  the  statute  of  the  state  making 
such  acts  criminal  is  in  vi'olation  of  the  Constitution  of 
the  United  States  as  an  interference  with  the  clause  thereof 
relating  to  interstate  commerce  and  statutes  on  that  subject 
passed  by  Congress.  The  acts  with  which  defendant  was 
charged  were  in  violation  of  the  provisions  of  Code,  section 
2382,  as  amended  by  Acts  28th  General  Assembly,  chapter 
74  (Code  Supp.,  section  2382),  prohibiting  any  person  from 
soliciting,  taking,  or  accepting  "any  order  for  the  purchase, 
sale,  shipment  or  delivery  of  any  (intoxicating)  liquor."  In 
the  case  of  State  v.  Hanaphy,  117  Iowa,  15,  followed  in 
State  V.  Bernstein,  129  Iowa,  520,  decided,  respectively, 
in  1902  and  1906,  this  statute  was  held  unconstitutional, 
as  in  violation  of  the  interstate  commerce  clause  of  the 
federal  Constitution.  In  1909  this  court,  relying  upon 
the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Delamater  v.  South  Dakota,  205  U.  S.  93 
(27  Sup.  Ct.  447,  51  L.  Ed.  724),  decided  in  1907, 
reached  the  conclusion  that  its  previous  holding  that  the 
statute  was  in  violation  of  the  federal  Constitution  was 
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erroneous,  and  expressly  overruled  the  two  eases  in  which 
that  conclusion  had  been  announced,  and  sustained  a  judg- 
ment enjoining  the  maintenance  of  a  place  for  carrying 
on  the  business  of  soliciting,  taking,  and  accepting  orders 
for  the  purchase,  sale,  and  shipment  of  intoxicating  liq- 
uors for  and  on  behalf  of  a  corporation  located  and  doing 
business  in  another  state  as  a  nuisance.  McCollum  v. 
McConaugKy,  141  Iowa,  172. 

It  will  be  noticed  that  the  acts  charged  as  against  this 
defendant  (and  in  fact  also  the  filing  of  the  information 
before  the  justice  of  the  peace)  were  after  the  Supreme 
Court  of  this  state  had  held  the  statute  to  be  unconsti- 
tutional, and  also  after  the  decision  of  the  Supreme  Court 
of  the  United  States  in  a  somewhat  similar  case  from 
South  Dakota  sustaining  the  validity  of  such  a  statute 
as  against  the  contention  that  it  was  in  violation  of  the 
federal  Constitution,  but  prior  to  the  action  of  this  court 
in  reversing  its  prior  decisions  in  reliance  on  the  later 
decision  of  the  Supreme  Court  of  the  United  States.  The 
contention  for  defendant  is  thajt  the  decision  of  this  court 
sustaining  the  constitutionality  of  the  statute  should  not 
be  given  a  retroactive  effect,  and  defendant  should  not  be 
punished  for  acts  which  according  to  the  prior  decisions 
of  the  Supreme  Court  of  this  state  were  lawful. 

It  is,  of  course,  well  settled  that  a  statute  which  has 
been  held  unconstitutional  either  in  toto  or  as  applied  to 
a  particular  class  of  cases  is  valid  and  enforceable  without 
re-enactment  when  the  supposed  constitutional  objection  has 
been  removed,  or  has  been  found  not  to  exist.  That  was 
the  holding  in  McCollum  v.  McConaughy,  supra,  and  is 
not  now  questioned.  See,  also.  Pierce  v.  Pierce,  46  Ind. 
86.  And  the  conviction  below  was  proper,  unless  some 
benefit  is  to  be  given  to  defendant  of  the  fact  that,  when 
the  acts  were  committed,  the  latest  announced  decision 
of  this  court  was  to  the  effect  that  the  statute  was  uncon- 
stitutional, and  therefore  not  enforceable.     It  is  only  by 
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analogy,  applying  the  rule  of  precedent  and  not  of  adjudi- 
cation>  that  the  decision  in  one  case  becomes  in  any  sense 
the  law  in  another  case.  The  analogy  may  be  so  complete 
that  the  reasoning  of  the  one  case  necessarily  points  out 
the  conclusion  to  be  reached  in  the  other,  and,  if  so,  the 
court  feels  bound  to  bow  to  its  previous  decision,  unless 
it  is  made  to  appear  that  it  is  so  manifestly  erroneous 
that  it  should  be  overruled.  If  overruled,  its  force  as  a 
precedent  ceases,  and  the  later  decision  becomes  a  prece- 
dent. The  analogy,  however,  may  be  incomplete,  and  then 
it  is  for  the  court  to  determine  in  the  subsequent  case 
whether  the  reasoning  of  the  prior  case  is  applicable  under 
circumstances  in  some  of  which  the  cases  are  similar,  and 
in  others  dissimilar.  It  is  not  the  function  of  a  court 
to  lay  down  the  law  for  future  cases,  but  to  announce 
the  law  for  the  case  which  it  is  deciding.  It  is  an  im- 
portant function  of  an  appellate  court  to  so  announce  its 
reasons  for  decision  that  they  may  be  understood  and  ap- 
plied with  reference  to  subsequent  cases  which  are  likely 
to  arise,  but  no  court  can  attempt  to  anticipate  by  an- 
nouncement what  the  law  will  be  found  to  be  in  a  case 
in  some  respects  dissimilar  which  may  subsequently  arise. 
Therefore,  as  has  often  been  said,  there  is  no  vested  right 
in  the  decisions  of  a  court,  and,  under  the  clause  in  the 
federal  Constitution  prohibiting  any  state  from  passing  any 
law  impairing  the  obligation  of  contracts,  the  Supreme 
Court  of  the  United  States  has  uniformly  held  that  the 
change  of  decisions  of  a  state  court  does  not  constitute 
the  passing  of  a  law,  although  the  effect  of  such  change 
is  to  impair  the  validity  of  a  contract  made  in  reliance 
on  prior  decisions.  National  Mut,  B.  &  L.  Ass'n  v. 
Brahan,  193  U.  S.  635  (24  Sup.  Ct.  532,  48  L.  Ed, 
823) ;  Central  Land  Co.  v.  West  Virginia,  159  U.  S. 
103  (16  Sup.  Ct.  80,  40  L.  Ed.  91).  And  see  Storrie 
V.  Cortes,  90  Tex.  283  (38  S.  W.  154,  35  L.  R.  A. 
666);   Swanson  v,    Ottumwa,   131    Iowa,   540;   Lanier  v. 
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State,  57  Miss.  102.  It  is  also  quite  clear  that  tihe 
change  in  the  decisions  of  a  court  of  a  state  does  not 
violate  the  prohibition  found  in  the  same  clause  of  the 
federal  Constitution  against  the  making  of  ex  post  facto 
laws. 

From   the   conclusion   that    in   a   constitutional   sense 
there  is  no  vested   right  in  reliance  on   decisions  of  the 
court  as  precedent,  and  that  one  who  is  brought  into  court 
for  a  violation  of  law  can  not  sustain  himself  on  the  mtere 
plea  that  in  some  other  case  which  he  thought  to  be  analo- 
gous the  court  rendered   a  decision  which,   if  applied   as 
he  thought  it  would  be  applied,  would  result  in  exculpat- 
ing him  from  wrong,  it  does  not  necessarily  follow  that 
the  court  can  not  take  into  account  as  a  controlling  con- 
sideration in  reaching  the  conclusion  as  to  the  justice  of  a 
case  that  the  party  charged  with  wrongful  conduct  relied 
reasonably  and  in  good  faith  upon  decisions  of  the  courts 
in    determining   whether    a   wrong   was    committed.      The 
Supreme   Court  of  the  United    States,    while   recognizing 
its  general  obligation  to  follow  the  decisions  of  the  courts 
of  the  state  in  which  a  contract  is  made  in  determining 
its  validity,  has  held  that  it  will  not  recognize  a  change 
of  rule  in  a  state  made  by  judicial  decision  where  the  effect 
of  such  change  is  to  render   invalid   contracts  which   ac- 
cording to   the   views    previously   expressed   by    the   state 
courts  at  the  time   the  contracts   were   made  were   valid. 
Oelpclce  V.   City  of  Dubuque,   1   Wall.    175    (17   L.   Ed. 
620)  ]  Thompson  V.  Lee  County,  3  Wall.  331   (18  L.  Ed. 
177);  Douglass  v.  Pike  County,  101  U.   S.   677    (25  L. 
Ed.  968) ;  Center  School  Tp.  v.  State,  150  Ind.  168   (49 
N.  E.  961).    In  Muhlker  v.  New  York  &  Harlem  R.  Co., 
197   U.  S.  544   (25  Sup.  Ct.   522,  49  L.  Ed.   872),  the 
judges   whose   views   on   this   point   are    expressed    in   the 
opinions  filed  were  equally  divided  on  the  question  whether 
one   acquiring   property   in   reliance   on    decisions    of    the 
courts  of  the  state  relating  to  his  rights  in  an  abutting 
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street  had  a  vested  right  as  against  a  subsequent  change 
of  decision  in  the  state  courts.  yThese  cases  are  cited, 
not  as  indicating  any  constitutional  duty  on  the  part  of 
the  courts  of  a  state  to  protect  a  litigant  in  rights  which 
he  in  good  faith  suppose^  he  had  already  acquired  by 
reason  of  previous  decisions  of  the  same  court  in  other 
cases,  but  for  the  purpose  of  illustrating  the  extent  to 
which  a  court  may  properly  go  in  administering  the  law 
for  the  purpose  of  effectuating  justice;  that  is,  for  the 
purpose  of  rendering  such  decision  as  shall  appeal  to  in- 
telligent and  fair-minded  people  as  right  and  proper. 
Courts  have  always  taken  such  considerations  into  account 
in  the  enforcement  of  legislative  enactments.  Before  there 
was  any  separate  equity  jurisdiction,  and  when  the  term 
equity  was  used  as  a  mere  synonym  of  equality  and  jus- 
tice, the  courts  interpreted  statutes  with  a  view  to  their 
equity,  and  not  merely  in  accordance  with  their  strict 
terms;  so  that  the  case  might  be  within  the  equity  of  a 
statute,  although  not  expressly  covered  by  it,  and,  vice 
versa,  the  statute  might  be  held  not  applicable  in  its 
equity,  although  its  strict  terms  covered  the  case.  The 
term  "equity  of  a  statute**'  has  fallen  into  disuse  since 
the  establishment  of  a  system  of  equity  jurisprudence,  but 
the  courts  have  not  ceased  in  either  branch  of  their  juris- 
diction to  give  consideration  to  the  general  purpose  of  the 
lawmaker  as  furnishing  a  guide  to  interpretation.  See 
Dr.  Hammond's  note  in  his  edition  of  Lieber's  Hermeneu- 
tics,  page  283.  This  again  is  but  an  illustration  of  the 
effort  the  court  will  properly  make  to  do  justice  in  a 
broad  sense.  In  criminal  cases,  where  the  life  or  liberty 
of  an  individual  is  involved  on  one  side,  and  the  enforce- 
ment of  law  in  the  interest  of  the  public  welfare  on  the 
other,  no  private  right  of  contract  or  property  being  im- 
periled by  liberality  of  construction,  the  courts  go  further 
than  in  civil  cases  to  recognize  the  common  judgment  of 
humanity  a^  to  what   is  right  and  just,   and  they  allow 
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many  exceptions  to  statutory  definitions  of  what  shall  con- 
stitute a  crime.  For  instance,  in  this  state,  although 
there  is  no  statutory  recognition  of  a  coverture  as  a  de- 
fense on  the  part  of  a  married  woman  for  a  crime  com- 
mitted in  the  presence  of  her  husband,  we  have  said  that 
the  common-law  exception  in  that  respect  is  applicable. 
State  V.  Fitzgerald,  49  Iowa,  260;  State  v.  Kelly,  74 
Iowa,  689;  State  v.  Harvey,  130  Iowa,  394. 

And  it  is  the  general  rule  in  all  the  states  of  the 
Union,  even  those  in  which  the  criminal  law  is  codified, 
to  recognize  infancy  and  insanity  as  relieving  from  the 
punishment  prescribed  by  statute  for  criminal  offenses  as 
they  were  recognized  at  common  law,  although  such  de- 
fenses are  not  allowed  under  any  express  statutory  pro- 
vision. The  assumption  is  that  even  the  statutory  criminal 
law  is  to  be  administered  in  accordance  with  the  general 
principles  of  right  and  justice  recognized  in  the  common- 
law  system.  1  Bishop,  New  Criminal  Law,  section  35. 
.In  the  determination  of  the  criminality  of  an  act  even 
under  the  statutory  definition,  the  intent  is  a  material 
consideration.  It  is  the  absence  of  criminal  intent  which 
constitutes  the  basis  of  the  defenses  of  infancy,  insanity 
and  coverture.  Ignorance  and  mistake  are  also  recog- 
nized in  the  same  category,  but  here  enters  a  question 
of  public  policy.  One  who  is  bound  to  obey  the  law  ought 
not  to  be  allowed  to  say  that  he  was  ignorant  of  it.  He 
may  show  as  a  defense  that  he  was  mistaken  as  to  a  fact 
which,  if  it  had  been  as  he  supposed  it  to  be,  would  have 
rendered  his  act  lawful,  but  he  can  not  say  that  if  the 
law  had  been  as  he  supposed  it  to  be,  his  act  would  have 
been  lawful  and  he  should  not  be  punished.  This  principle 
of  public  policy  has  become  crystallized  into  the  maxim, 
"Ignorance  of  the  law  excuses  no  one,"  and  as  applied 
to  the  present  case,  it  might  well  be  said,  if  we  followed 
this  maxim^  that  defendant  is  not  to  be  excused  because 
h§  did  90t  Iqiow  the  law,  that  is,  did  not  know  that  the 
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previous  decisions  of  this  court  holding  the  statute  which 
he  was  violating  to  be  unconstitutional  were  wrong  and 
the  statute  was  in  fact  valid  and  operative.  As  between 
conflicting  rights,  we  might  well  refuse  to  allow  any  im- 
pairment of  so  well  settled  a  principle,  and  hold  that  par- 
ties act  at  their  peril  as  to  what  the  law  shall  be  decided 
to  be.  But  as  already  indicated,  in  a  criminal  case  there 
is  no  such  imperative  obligation,  for  after  all  the  punish- 
ment of  crime  is  a  matter  of  public  concern  only  and  we 
think  that  it  would  strike  any  reasonable  and  fair  person 
as  manifestly  unjust  that  one  should  be  adjudged  crim- 
inal in  having  done  an  act  not  morally  wrong,  but  only 
wrong  because  prohibited  by  statute,  that  is,  an  act  malum 
prohibitum  and  not  one  milium  in  se,  relying  upon  the 
decisions  of  the  highest  court  in  the  state  holding  such 
statute  to  be  wholly  invalid  because  in  excess  of  the  power 
of  the  Legislature  to  enact  it. 

In  this  connection  it  is  to  be  noticed  that  the  deci- 
sions of  courts  as  to  the  constitutionality  of  a  statute  stand 
on  somewhat  different  ground  than  those^  relating  to  the 
common  law  or  the  interpretation  of  s.tatutes,  as  applied 
to  particular  cases.  The  function  of  determining  whether 
a  statute  is  invalid  because  in  excess  of  the  legislative 
power  is  one  peculiar  to  our  system  of  government,  and 
unknown  in  other  jurisdictions  in  which  the  common  law 
prevails.  It  is  true  that  such  an  adjudication  is  made 
in  a  particular  case.  Although  the  power  to  be  investi- 
gated is  that  of  the  legislative  department  itself  which 
can  not  be  a  party  so  as  to  be  bound  by  any  judicial  de- 
cision, nevertheless  the  courts  discuss  such  question  when 
it  arises,  and  decide  the  matter  not  only  for  the  purpose 
of  determining  the  rights  of  particular  parties,  but  with 
reference  to  the  effect  of  the  decision  upon  the  law  of 
the  state.  A  statute  unconstitutional  properly  remains  on 
the  statute  books  as  a  part  of  the  written  law,  but  those 
who  are  bound  to  obey  the  law  may,  we  think,  reasonably 
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take  into  account  the  decisions  rendered  by  the  courts  in 
the  exercise  of  their,  peculiar  function  of  passing  upon 
the  constitutionality  of  the  statutes  in  determining  what 
the  law  of  the  state  really  is.  To  the  ordinary  mind  it 
would  smack  of  absurdity  to  say  that  defendant  ought 
to  have  known  that  the  statute  was  constitutional,  and 
would  in  case  he  violated  it  be  enforced  against  him,  al- 
though the  Supreme  Court  of  the  state  had  fully  consid- 
ered the  validity  of  the  statute  as  against  the  claim  that 
it  was  unconstitutional,  and  had  unanimously  held  that 
it  was  in  excess  of  state  legislative  power  as  to  its  entire 
subject-matter,  and  therefore  invalid.  Under  such  circum- 
stances, it  is  plain  that  there  should  be  some  relief  to 
defendant  from  punishment,  for  the  very  purpose  of  pun- 
ishment is  defeated,  if  unreasonably  and  arbitrarily  im- 
posed. Respect  for  law,  which  is  the  most  cogent  force  in 
prompting  orderly  conduct  in  a  civilized  community,  is 
weakened,  if  men  are  punished  for  acts  which  according 
to  the  general  consensus  of  opinion  they  were  justified  in 
believing  to  be  morally  right  and  in  accordance  with  law. 
If  we  should  sustain  the  conviction,  we  would  do  so  in 
the  belief  that  the  case  was  one  in  which  executive  clem- 
ency ought  to  be  exercised.  But  is  it  quite  fair  to  throw 
upon  the  executive  the  responsibility  of  relieving  from 
punishment  on  account  of  the  very  nature  of  the  act  com- 
mitted which  is  made  apparent  to  this  court,  and  its 
nature  as  being  innocenj^or  guilty  appears  to  depend  upon 
the  eflFect  to  be  given  to  the  decisions  of  this  court?  We 
think  we  would  be  shirking  our  responsibility  if  we  should 
leave  it  to  the  executive  to  do  what  we  believe  to  be  mani- 
fest justice  in  this  case,  and  should  stigmatize  the  defend- 
ant with  a  conviction  for  crime  when  as  it  appears  he 
was  innocent  of  any  real  wrong.  We  think  the  real  ques- 
tion as  to  the  guilt '  of  defendant  is  to  be  settled  by  re- 
ferring to  the  doctrine  of  criminal  intent,  which  has  always 
been  held  to  be  of  the  essence  of  a  crime.     1  Bishop,  New 
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Criminal  Law,  sections  206,  285-291b.  And  justifiable 
ignorance  or  mistake  has  always  been  taken  into  account 
in*  determining  the  criminality  of  the  act.  4  Blackstone, 
Commentaries,  27;  1  Bishop,  New  Criminal  Law,  sections 
292-312;  Regina  v.  Prince,  L.  R.  2  C.  C.  154.  For 
reasons  already  pointed  out,  mere  ignorance  of  law 
does  not  excuse,  and  even  ignorance  of  fact  which 
the  staitute  expressly  or  impliedly  makes  it  the  duty  of 
one  acting  in  reference  to  the  subject-matter  regulated  by 
the  statute  to  know  and  with  reference  to  which  he  is 
required  to  act  at  his  peril  will  not  excuse  him.  But 
even  as  to  these  strict  rules  there  are  |iecessary  excep- 
tions. If  a  mistake  of  fact  is  due  to  mistake  of  law, 
so  that  it  appears  there  is  no  guilty  mind,  piinishment 
should  not  be  imposed.  Rex  v.  Hall,  3  Carr.  &  P.  409 
(14  E.  C.  L.  635) ;  Regina  v.  Reed,  1  Carr.  &  M.  306 
(41  E.  C.  L.  170);  People  v.  Powell,  63  N.  Y.  88; 
People  V.  Husband;  36  Mich.  306;  Commonwealth  v. 
Stebbins,  8  Gray  (Mass.)  492.  And  no  matter  how  strin- 
gently the  statute  may  impose  the  duty  of  knowing  the 
facts  on  which  the  defendant  has  relied  in  a  course  of 
conduct  that  is  prohibited,  save  under  certain  prescribed 
conditions,  the  common-law  exceptions  which  relieve  on  ac- 
count of  lack  of  criminal  intent  due  to  infancy,  insanity, 
coverture,  or  necessity  are  recognized.  State  v.  Cutter, 
36  N.  J.  Law,  125;  The  Brig  William  Gray  (TJ.  S.  C. 
C),  1  Paine  16  (Fed.  Cas.  No.  17,694).  These  cases 
are  cited  not  as  directly  in  point  for  the  solution  of  our 
present  difficulty,  but  as  illustrations  of  the  fact  that 
courts  must,  especially  in  the  administration  of  the  crim- 
inal law,  make  exceptions  in  the  interest  of  justice  and 
public  policy  to  rules  which  it  is  very  essential  to  main- 
tain in  ordinary  cases.  An  exception  to  the  rule  that 
every  one  is  required  to  know  the  law  is  justified,  we 
believe,  when,  as  to  the  validity  of  a  statute  on  constitu- 
tional grounds,   a   person   has   relied   upon   th^  expressed 
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\ 
decisions  of  the  highest  court  in  his  state.     We  do  not 

believe  such  exception  to  be  against  public  interest,  but 
rather  in  the  furtherance  of  justice.  This  question  seems 
not  to  have  often  arisen  so  as  to  have  been  considered 
in  courts  of  last  resort,  but  we  have  support  in  the  con- 
clusion we  have  reached  in  the  cases  of  State  v.  Bell,  136 
N.  C.  674  (49  S.  E.  163),  and  State  v.  Fulton,  149  N.  C. 
485  (63  S.  E.  145). 

That  our  conclusion  in  this  case  may  not  be  misap- 
prehended and  relied  upon  in  support  of  propositions  to 
which  we  have  np  disposition  to  yield  consent,  we  desire 
to  emphasize  the  following  controlling  conditions.  This 
is  a  criminal  case,  and  therefore  involves  no  conflicting 
claims  as  to  contractual  or  property  rights.  The  defendant 
may  be  presumed  to  have  acted  with  knowledge  of  the 
fact  that  the  statute  now  invoked  as  rendering  illegal  an 
act  not  otherwise  wrongful  or  immoral  had  been  expressly 
held  by  this  court  in  cases  prosecuted  under  public  au- 
thority to  be  unconstitutional  because  in  excess  of  legis- 
lative power. 

The  judgment  of  the  trial  court  is  reversed. 

Deemeb,  C.  J.  (concurring). — ^While  concurring  in 
the  result  reached,  the  case  is  so  peculiar  in  its  facts 
and  the  principles  upon  which  it  is  decided  by  the  ma- 
jority opinion,  so  important,  that  I  deem  it  my  duty  to 
express  my  views  thereon  in  a  separate  opinion.  I  am 
constrained  to  do  this  largely  because  of  the  fact  that  it 
is  an  illustration  of  the  truth  of  Lord  CampbelFs  exclama- 
tion of  many  years  ago,  that  "hard  cases  must  not  make 
bad  law."  Some  things  are  said  in  the  majority  opinion 
with  which  I  fully  agree,  but  there  are  other  statements 
therein  which  I  can  not  approve,  and  which  I  think  will 
rise  to  plague  us  in  the  future  if  they  be  adopted  without 
dissent.  The  majority  make  the  decision  turn,  as  I  under- 
stand it,  upon  th&  thought  that  defendant  bad  no  criminal 
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intent,  and  for  that  reason  should  not  be  punished  for 
his  violation  of  a  statute  which  to  ray  mind  involves  no 
question  of  intent,  other  than  the  doing  of  the  prohibited 
act.     I  do  not  believe  that  this  is  sound. 

Again,  the  opinion  seems  to  proceed  upon  the  theory 
that  there  is  an  implied  exception  in  this  statute  which 
the  courts  should  recognize.  I  do  not  believe  that  this 
is  true. 

Moreover,  ignorance  or  mistake  of  law  seems  to  be 
thought  of  some  merit  in  deciding  the  question  before 
us.  I  fear  that  the  introduction  of  this  principle  into 
the  case  at  bar  is  fraught  with  much  danger.  I  must  es- 
pecially dissent  from  the  statement  in  the  opinion  that  the 
real  question  as  to  the  guilt  of  the  defendant  is  to  be 
settled  by  referring  to  the  doctrine  of  criminal  intent. 
The  statement  in  the  opinion  that  "if  a  mistake  of  fact 
is  due  to  a  mistake  of  law,  so  that  it  appears  there  is 
no  guilty  mind,  punishment  should  not  be  imposed,"  I 
can  not  agree  to  this  unless  the  statute  in  question  in  some 
way  makes  intent,  either  general  or  specific,  an  element 
of  the  offense. 

y\  do  not  like  that  part  of  the  discussion  in  the  opinion 
which  treats  of  the  effect  to  be  given  judicial  opinions, 
particularly  where  they  involve  constitutional  questions,  or 
relate  to  the  construction  of  statutory  enactments.  I  think 
the  case  may  be  decided  and  properly  bottomed  upon  two 
well-settled  principles,  ^he  first  one  is  that  a  change  of 
judicial  decision  involving  the  constitutionality  of  an  act 
or  construing  an  act  of  the  Legislature  should,  like  an 
act  emanating  from  the  lawmaking  power,  be  given  a  pros- 
pective rather  than  a  retrospective  or  retroactive  operatio^ 
second,  the  Constitution  provides  that  "excessive  fines  shall  ^ 
not  be  imposed  and  cruel  and  unusual  punishment  shall  \ » 
not  be  inflicted."  See  section  17,  art  1.  My  own  convic- 
tions regarding  the  effect  of  a  change  in  judicial  decisions, 
as  applied  to  contracts,  are  fully  expressed  in  the  case  of 
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Swanson  v.  City  of  Ottumwa,  131  Iowa,  540,  and  need  not 
be  elaborated  here.  I  heed  only  quote  the  following  from 
that  opinion:  **We  are  inclined  to  the  view  that  there  is 
nothing  in  the  Constitution  which  forbids  a  change  of 
judicial  opinion,  except  it  be  with  reference  to  a  particular 
statute,  although  we  must  confess  that  there  are  some 
strong  cases  to  the  contrary.  As  supporting  our  view,  see 
Storrie  v.  Cortes,  90  Texas,  283  (38  S.  W.  154,  35  L.  K. 
A.  666) ;  Center  School  Tp.  v.  State,  150  Ind.  168  (49  N. 
E.  961)  ;  Land  Co.  v.  Hotel,  134  K  C.  397  (46  S.  E. 
748.)"  It  will  be  noticed  from  this  extract  that,  if  the 
decision  be  with  reference  to  a  particular  statute,  there 
may  be  a  violation  of  the  constitutional  limitation  if  the 
jchange  of  judicial  opinion  be  with  reference  to  that  partic- 
ular statute.  It  is  quite  fundamental,  I  think,  that  the 
judicial  construction  of  a  statute  becomes  a  part  of  it, 
and,  as  to  rights  which  accrue  afterwards,  it  should  be  ad- 
hered to  for  the  protection  of  those  rights.  As  said  in 
Sutherland  on  Statutory  Construction,  section  819:  "To 
divest  them  by  a  change  of  the  construction  is  to  legislate 
retroactively.  The  constitutional  barrier  to  legislation  im- 
pairing the  obligation  of  contracts  applies  also  to  decisions 
altering  the  law  as  previously  expounded,  so  as  to  affect 
the  obligation  of  exisrting  contracts  made  on  the  faith  of 
the  earlier  adjudication."  As  further  supporting  this  view, 
see  Green  v.  Neal,  31  U.  S.  291  (8  L.  Ed.  404) ;  Shelby 
V.  Guy,  11  Wheat.  368  (6  L.  Ed.  497).  In  the  case  of 
Ohio  Ins.  Co.  v.' Debolt,  16  How.  432  (14  L.  Ed.  997), 
Chief  Justice  Taney  said:  "That  the  sound  and  true  rule 
was  that,  if  the  contract  when  made  was  valid  by  the 
laws  of  the  state  as  then  expounded  by  all  the  depart- 
ments of  its  government,  and  administered  in  its  courts 
of  justice,  its  validity  and  obligation  can  not  be  impaired 
by  any  subsequent  act  of  the  Legislature  or  decisions  of 
its  court  altering  the  construction  of  the  law."  In  Doug- 
lass V.  Pike  County,  101  U.   S.   677    (25  L.   Ed.   968), 
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it  was  held  that:  "The  true  rule  is  to  give  a  change  of 
judicial  construction  in  respect  to  a  statute  the  same  effect 
in  its  operation  on  contracts  and  existing  contract  rights 
that  would  be  given  to  a  legislative  amendment;  that  is 
to  say,  make  it  prospective,  but  not  retroactive.  After  a 
statute  has  been  settled  by  judicial  construction,  the  con- 
struction becomes,  so  far  as  contract  rights  acquired  under 
it  are  concerned,  as  much  a  part  of  the  statute  as  the  text 
itself,  and  a  change  of  decision  is  to  all  intents  and  pur- 
poses the  same  in  its  effect  on  contracts  as  an  amendment 
of  the  law  by  means  of  a  legislative  enactment."  The 
following  cases  also  support  this  doctrine:  Green  County 
V.  Conness,  109  U.  S.  104  (3  Sup.  Ct.  09,  27  L.  Ed.  872) ; 
OlcoH  V.  Fond  du  Lac  County  SupWs,  16  Wall.  689  (21, 
L.  Ed.  386);  Fairfield  v.  Gallatin  County,  100  U.  S. 
52  (25  L.  Ed.  546);  Carroll  County  Sup'rs  v.  United 
States,  18  Wall.  71  (21  L.  Ed.  771) ;  Qelpche  v.  Dubuque, 
68  U.  S.  (1  Wall.)  206  (17  L.  Ed.  525).  In  Endlich 
on  Interpretation  of  Statutes,  section  363,  it  is  said:  "Ju- 
dicial interpretation  of  a  statute  becomes  a  part  of  the 
statute  law,  and  a  change  of  it  is,  in  practical  effect,  the 
same  as  a  change  of  the  statute."  See,  also,  as  sustaining 
this  doctrine,  Bay  v.  Natural  Oas  Co.,  138  Pa.  591  (20 
Atl.  1065,  12  L.  R  A.  290,  21  Am.  St.  Rep.  927); 
Walker  v.  State,  12  S.  C.  271 ;  Lyon  v.  Richmond,  2 
Johns.  Ch.  (N".  Y.)  51;  County  Com' rs  v.  King,  13  Fla. 
463;  Edwards  v.  Darby,  12  Wheat.  206  (6  L.  Ed.  603); 
Stallcup  V.  Tacoma,  13  Wash.  152  (42  Pac.  541,  52  Am. 
St  Eep.  32);  Ex  parte  Selma  R.  R.,  45  Ala.  730  (6 
Am.  Rep.  730);  Hall  v.  Wells,  54  Miss.  301;  Hemdon 
V.  Moore,  18  S.  C.  354;  Wichersham  v.  Savage,  58  Pa. 
369;  State  v.  Comptoir  Nat,  51  La.  Ann.  1272  (26  South. 
94);  Vermont  Co.  v.  Railroad  Co.,  63  Vt.  23  (21  Atl. 
262,  10  L.  R.  A.  565) ;  Opinion  of  Judges,  58  N.  H. 
625;  Muhlker  v.  New  York,  197  U.  S.  573  (25  Sup.  Ct 
522,   49   L.   Ed.   872).     It  must  be   remembered  that  I 
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am  not  now  discussing  the  effect  of  a  decision  relating  to 
that  great  body  of  the  law  known  as  the  unwritten,  wherein 
as  I  think,  a  different  principle  is  to  be  applied.  See 
further  as  supporting  these  views.  Myalls  v.  Mechanics 
Mills,  150  Mass.  190  (22  N.  E.  766,  5  L.  R.  A.  667) ; 
Philadelphia  Co.  v.  Ry.  Co.,  53  Pa.  20;  Packard  v.  Rich- 
ardson,  17  Mass.  122  (9  Am.  Dec.  123).  It  is  well  set- 
tled, of  course,  that  when  the  Legislature  adopts  a  statute 
of  another  state,  it  adopts  with  it  the  judicial  construc- 
tion of  that  statute  as  interpreted  by  the  court  from 
which  the  statute  is  borrowed.  Trdbant  v.  Rummell,  14 
Or.  17  (12  Pac.  56) ;  Pratt  v.  Am.  Bell  Co.,  141  Mass. 
225  (5  N.  E.  307,  55  Am.  Rep.  465).  There  is  much 
ground  for  holding  that  a  change  of  decision  with  refer- 
ence to  the  interpretation  of  a  statute  is  to  all  intents  and 
purposes  the  same  in  its  effect  as  an  amendment  of  the 
law  by  means  of  legislative  enactment.  That  view  finds 
express  support  in  Farrior  v.  New  England  Co.,  92  Ala. 
176  (9  South.  532,  12  L.  R.  A.  856) ;  Taylor  v.  Ypsilanti, 
105  U.  S.  72  (26  L.  Ed.  1008) ;  Lane  v.  Watson,  51  N. 
J.  Law,  186  (17  Atl.  117);  State  v.  Bell,  136  N.  0. 
674  (49  S.  E.  163) ;  Center  Twp.  v.  State,  150  Ind.  168 
(49  N.  E.  961) ;  Lewis  v.  Symmes,  61  Ohio  St.  471  (56 
N.  E.  194,  76  Am.  St.  Rep.  428) ;  State  v.  Fulton,  149 
N.  0.  485  (63  S.  E.  145) ;  Easkett  v.  Maxey,  134  Ind. 
182  (33  N.  E.  358,  .19  L.  R.  A.  379) ;  Loeb  v.  Trustees, 
179  U.  S.  472  (21  Sup.  Ct.  174,  45  L.  Ed.  280),  and 
cases  cited;  State  v.  Mayor,  109  Tenn.  315  (70  S.  W. 
1031);  Cross  v.  Board,  158  Ind.  537  (64  N.  E.  25,  58 
L.  R  A.  394)  ;  Harmon  v.  Auditor,  123  El.  122  (13  N. 
E.  161,  5  Am.  St.  Rep.  510)  ;  Mountain  Bank  v.  Doug- 
lass County,  146  Mo.  42  (47  S.  W.  946);  Stockton  v. 
Mfg.  Co.,  22  N.  J.  Eq.  56;  Richardson  v.  County,  100 
Tenn.  346  (45  S.  W.  440) ;  Falconer  v.  Simmons,  51  W. 
Va.  172  (41  S.  E.  193). 

In  very  many  of  these  cases  it  is  squarely  held  that 
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a  change  of  judicial  opinion  should  be  given  the  same 
effect  as  a  subsequent  enactment  of  the  Legislature;  that 
is  to  say,  a  prospective  operation  in  order  to  avoid  the 
objections  which  have  just  been  pointed  out.  I  shall  not 
take  the  time  to  quote  from  all  of  these;  but  do  wish  to 
call  attention  to  what  is  said  to  be  a  well-established  and 
well-understood  exception  to  the  rule  pointed  out  in  the 
majority  opinion.  This  exception,  as  stated  in.  the  Ilas- 
Jcett  case,  supra,  is  as  follows:  "After  a  statute  has  been 
settled  by  judicial  construction,  the  construction  becomes, 
so  far  as  contract  rights  are  concerned,  as  much  a  part 
of. the  staitute  as  the  text  itself;  and  a  change  of  decision 
is  to  all  intents  and  purposes  the  same  in  effect  on  con- 
tracts as  an  amendment  of  the  law  by  means  of  legislative 
action."  In  Douglass  v.  Pike  County,  supra,  it  is  said: 
"The  true  rule  is  to  give  a  change  of  judicial  construction 
in  respect  to  a  statute  the  same  effect  in  its  operation  on 
contract  and  existing  contract  rights  that  would  be  given 
to  a  legislative  amendment;  that  is  to  say,  making  it 
prospective,  but  not  retroactive."  In  the  Hawkins  case, 
supra,  it  is  said :  "The  true  rule  affirmed  by  the  authorities, 
and  the  prevailing  one,  is  to  give  a  change  of  judicial 
construction  in  regard  to  a  statute  the  same  effect  in  its 
operation,  so  as  not  to  disturb  vested  rights,  as  would  be 
given  to  a  legislative  amendment;  that  is,  apply  the  change 
made  in  the  interpretation  of  the  law  so  as  to  operate 
prospectively,  and  not  retroactively."  If  this  be  the  rule 
with  reference  to  the  interpretation  of  statutes  in  actions 
involving  property  or  contract  rights,  and  such  seems  to 
be  the  doctrine  established  by  the  weight  of  judicial  de- 
cisions, there  is  the  more  reason  for  holding  it  applicable 
to  criminal  cases,  particularly  where  the  court  has  once 
held  the  criminal  statute  void  and  of  no  effect  because 
contrary  to  some  provision  of  the  fundamental  law.  That 
it  is  within  the  power  of  the  courts  of  this  country  to 
declare   a   statute   inoperative   and   void   because  contrary 
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to  the  Constitution  is  well  established,  and  such  decisions 
are  binding,  not  only  upon  the  parties  immediately  in- 
volved,, but  upon  all  departments  of  government;  indeed, 
upon  the  state  itself.  An  unconstitutional  statute  is  ab- 
solutely void.  It  is,  so  to  speak,  as  so  much  waste  paper, 
and  according  to  the  uniform  tenor  of  the  authorities 
such  a  determination  is  conclusive  on  every  one  until 
reversed  or  overruled.  People  v.  Briggs,  114  !N".  Y.  63 
(20  N.  E.  820);  People  v.  Arensherg,  105  N.  Y.  123 
(11  N.  E.  277,  59  Am.  Rep.  483) ;  People  v.  West,  106 
N.  Y.  293  (12  N.  E.  610,  60  Am.  Rep.  452) ;  People  v. 
Kibler,  106  N.  Y.  321  (12  N.  E.  795) ;  Douglass  v.  Pike 
Co.,  supra.  Such  a  statute  may  be  vitalized  or  resusci- 
tated by  a  decision  overruling  prior  ones  holding  to  the 
contrary,  and  this  occurs  although  there  be  no  reenactment 
by  the  Legislature.  But,  when  once  determined  to  be 
unconstitutional,  the  Legislature  itself  can  not  cure  the 
defeats  in  the  law  by  declaring  the  act  constitutional;  nor 
has  any  other  department  of  government  any  such  power. 
As  said,  the  decision  is  binding  upon  every  one  save  the 
court  itself.  If  this  be  true,  it  is  little  short  of  an  ab- 
surdity to  say  that  a  decision  finally  upholding  the  statute 
as  a  valid  exercise  of  legislative  power  should  be  given 
retroactive  effect,  and  that  acts  done  at  a  time  when  the  • 
statute  had  been  declared  void  by  the  highest  tribunal  of 
the  state  must  be  punished  because  that  court  took  a  new 
view  of  the  constitutional  provision.  Un  a  criminal  case 
every  one  is  conclusively  presumed  to  know  the  law,  but 
he  is  not  expected  to  know  the  law  better  than  the  courts, 
or  to  know  what  the  law  will  be  at  somfe  future  dajy 
A  decision  holding  a  statute  unconstitutional  is  the  law 
until  overruled  or  reversed,  and  that  decision,  as  we  have 
observed,  is  binding  upon  every  one.  To  hold  that  one 
may  not  do  what  an  unconstitutional  statute  forbids  him 
doing  because  the  court  may  change  its  mind  is  to  say 
that,  although  declared  null  and  void  by  the  only  tribunal 
Vol.  147  Ia.— 34. 
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having  that  power,  such  decision  is  of  no  effect,  and  can 
not  be  made  a  rule  of  human  conduct  because  the  court 
may  change  its  mind,  is  in  effect  to  deprive  the  court  of 
its  power  to  annul  a  statute  because  of  its  unconstitution- 
ality. As  already  intimated,  there  is  a  wide  distinction 
between  cases  involving  the  validity  and  interpretation  of 
statutes  and  those  which  have  to  deal  with  the  common 
or  unwritten  law,  for  the  reason  that  the  judicial  con- 
struction of  a  statute  is  a  part  of  the  law  itself.  Exposi- 
tion of  a  statute  is  a  part  of  the  statute.  There  is  every 
reason,  therefore,  for  holding  that  a  decision  holding  a 
criminal  statute  constiitutiimal,  which  had  theretofore  been 
held  unconstitutional,  should  not  be  given  retroactive  effect 
Until  the  decision  in  the  McCollum  case,  cited  in  the  ma- 
jority opinion,  the  statute  was  absolutely  of  no  effect.  In 
State  V.  Fulton,  149  N.  C.  485  (63  S.  E.  146),  it  is 
said:  "The  judicial  interpretation  of  a  statute  becomes, 
as  it  were,  a  part  of  the  statute,  and,  if  that  interpre- 
tation is  afterward  changed  or  modified,  the  defendant 
should  be  tried  under  the  law  as  it  had  been  declared  to 
be  at  the  time  the  allied  offense  was  committed  simply 
because  it  was  the  law  at  the  time.  The  defendant,  it  is 
true,  had  no  vested  right  in  a  decision  of  this  court,  but 
it  does  not  follow  that  we  should  reverse  our  decisions, 
and  then  declare  that  to  be  criminal  which  we  had  de- 
cided was  not  so  at  the  time  of  the  commission  of  the 
alleged  offense."  Judge  Cooley,  in  his  work  on  Consti- 
tutional Limitations,  says  at  page  188  of  the  third  edi- 
tion: "When  a  statute  is  adjudged  to  be  unconstitutional, 
it  is  as  if  it  had  never  been.  Rights  can  not  be  built  up 
under  it.  Contracts  which  depend  upon  it  for  their  con- 
sideration are  void.  It  constitutes  a  protection  to  no  one 
who  had  acted  under  it,  and  no  one  can  be  punished  for 
having  refused  obedience  to  it  before  the  decision  was 
made."  I  see  no  good  reason  for  not  holding  that  this 
case  comes  within  the  provision  of  section  21,  of  article  1 
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of  the  Bill  of  Rights,  which  prohibits  the  passage  of  ex 
post  facto  laws.  An  ex  post  facto  law  is  one  which  makes 
an  act  innocent  when  done  a  crime.  State  v.  Squires, 
26  Iowa,  340.  Strictly  speaking,  perhaps,  this  refers  only 
to  laws  passed  by  the  Legislature,  but  there  is  every  reason 
for  holding  that  it  also  applies  to  a  change  of  judicial 
decisions.  Decisions  of  courts  construing  statutes  or  de- 
claring them  unconstitutional  are  as  much  a  part  of.  the 
law  of  the  land  as  legislartive  enactments.  They  become 
a  part  of  the  body  of  the  law  itself,  and  are  not  merely 
the  evidences  thereof  as  are  decisions  relating  to  the  un- 
written or  common  law. 

II.  I  am  very  clearly  of  the  opinion  that  no  other 
basis  is  needed  for  the  conclusion,  which  every  one  desires 
to  reach  in  this  case,  than  the  constitutional  provision 
against  cruel  and  unusual  punishment.  These  terms  had 
a  well-defined  significance  in  England  where  there  is  no 
written  Consti'tution ;  and  in  interpreting  our  written  Con- 
stitution we  are  not  only  justified,  but  it  is  our  duty,  to 
look  for  the  meaning  of  these  terms  as  found  in  the  deci- 
sion of  courts  and  the  works  of  commentators  published 
before  the  adoption  of  the  Constitution.  Sir  William 
Blackstone,  in  treating  of  the  nature  of  the  laws  of  Eng- 
land (volume  1,  p.  46),  said:  "There  is  still  a  more 
unreasonable  method  than  this,  which  is  called  making 
laws  *ex  post  facto,^  when  after  an  action,  indifferent  in 
itself,  is  committed,  the  Legislature  then  for  the  first 
time  declares  it  to  have  been  a  crime,  and  infiicts  a  pun- 
ishment upon  the  person  who  has  committed  it.  Here  it 
is  impossible  thart:  the  party  could  foresee  that  an  action, 
innocent  when  it  was  done,  should  be  afterwards  converted 
to  guilt  by  a  subsequent  law.  He  had  therefore  no  cause 
to  abstain  from  it,  and  all  punishment  for  not  abstaining 
must  of  consequence  be  cruel  and  unjust."  Such  legisla- 
tion was  regarded  as  invalid  in  England,  where  they  have 
no  Constitution,  on  the  ground  that  the  punishment  was 
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cruel  and  unjust.  The  article  of  the  Constitution  referred 
to  does  not  relate  to  laws  passed  by  the  Legislature.  The 
broad  statement  is  that  cruel  and  unusual  punishment 
shall  not  be  inflicted.  Reading  this  in  the  light  of  the 
rule  as  stated  by  Blackstone,  which  is  well  fortified  by 
authority,  there  seems  to  be  no  difficulty  in  holding  that 
to  punish  defendant  for  acts  which  were  innocent  when 
done  would  be  both  cruel  and  unjust.  Other  reasons  might 
be  given,  but  I  believe  those  already  suggested  are  soimd, 
and  should  rule  the  decision. 

I  think  the  majority  do  not  give  sufficient  weight  to 
the  decisions  of  courts  interpreting  statutes  or  declaring 
them  unconstitutional;  and,  in  an  endeavor  to  do  justice, 
have  announced  rules  which  are  unsound  in  principle  and 
not  sustained  by  authority.  The  analogy  between  the  de- 
fenses of  insanity  and  infancy  and  the  defense  interposed 
here  is  not  apparent. 

I  concur  in  reversal  of  the  judgment  for  the  reasons 
indicated. 

Sherwin,  J. — I  concur  in  the  views  expressed  in  the 
first  division  of  the  opinion  announced  by  Chief  Justice 
Deemer. 

Weaver,  J.  (concurring). — ^If  the  majority  had  an- 
nounced the  conclusion  that  under  our  peculiar  system  of 
government  it  is  an  implied  term  or  condition  in  every 
statute  defining  crime  that  its  penalties  are  not  to  be  en- 
forced for  an  act  done  after  an  authoritative  judicial  deci- 
sion declaring  the  enactment  unconstitutional  and  before 
a  later  decision  by  which  the  former  is  overruled  and 
the  validity  of  such  law  judicially  affirmed,  I  should  not 
burden  the  record  with  any  expression  of  my  individual 
views.  The  authority  of  a  court  to  say  that  a  statute  is 
not  applicable  to  every  case  apparently  included  within 
its  general  terms  is  a  delicate  if  not  dangerous  one  which 
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in  the  hands  of  a  reckless  judiciary  would  be  productive 
of  the  gravest  abuses,  but  it  is  nevertheless  a  necessary  au- 
thority, and  one  to  which  the  most  eminent  courts  of 
the  country  have  at  times  resorted.  General  statutes  are 
necessarily  stated  in  general  terms  to  effect  certain  general 
or  specific  results,  and  it  not  infrequently  happens  that  we 
find  a  case  which  is  embraced  within  the  literal  general 
terms  of  the  law,  but  which,  we  are  morally  certain,  is 
not  within  its  intent,  and,  wljen  such  appears  to  be  the 
case,  the  enforcement  of  such  law  is  restricted  accordingly. 
In  line  with  this  thought  I  quote  the  following:  "Acts 
of  Parliament  are  to  be  construed  as  no  man  that  is  inno- 
cent or  free  from  injury  or  wrong  be  by  a  literal  construc- 
tion punished  or  endangered."  Margaret  Pier  Co.  v.  Han- 
nam,  3  B.  &  A.  266.  "If  a  literal  construction  of  the 
words  of  a  statute  be  absurd,  the  act  must  be  so  construed 
as  to  avoid  the  absurdity."  State  v.  Clark,  29  N.  J.  Law, 
96.  "All  laws  should  receive  a  sensible  construction.  Gen- 
eral terms  should  be  so  limited  in  their  application  as  not 
to  lead  to  injustice,  oppression  or  an  absurd  consequence. 
It  will  always,  therefore,  be  presumed  that  the  Legislature 
intended  exceptions  to  its  language  which  would  avoid  re- 
sults of  this  character.  The  reason  of  the  law  in  such  cases 
should  prevail  over  its  letter."  United  States  v.  Kirby,  74 
IJ.  S.  482  (19  L.  Ed.  278).  See,  also.  United  States 
V.  Palmer,  16  U.  S.  631  (4  L.  Ed.  471).  "It  is  a  fa- 
miliar rule  that  a  thing  may  be  within  the  letter  of  the 
statute,  and  yet  not  within  the  statute,  because  not  within 
its  spirit  nor  within  the  intention  of  its  makers.  This 
is  not  a  substitution  of  the  will  of  the  judge  for  that  of 
the  legislator,  for  frequently  words  of  general  meaning  are 
used  in  a  statute,  words  broad  enough  to  include  the  act 
in  question,  and  yet  a  consideration  of  the  whole  legisla- 
tion or  of  the  circumstances  surrounding  its  enactment 
or  of  the  absurd  results  which  follow  from  giving  such 
broad    meaning   to    the   words    makes    it   unreasonable   to 
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believe  that  the  Legislature  intended  to  include  the  par- 
ticular act."  Trinity  v.  United  States,  143  U.  S.  457 
(12  Sup.  Ct.  511,  36  L.  Ed.  226).  "A  thing  which  is 
within  fthe  letter  of  a  statute  is  not  within  the  statute 
unless  it  be  within  the  intention  of  the  makers."  Jackson 
V.  Collins,  3  Cow.  (N.  Y.)  89.  See,  also,  Byegate  v. 
Wardsboro,  30  Vt.  746;  Murray  v.  Hobson,  10  Colo.  66 
(13  Pac.  921) ;  Commonwealth  v.  Kimball,  24  Pick. 
(Mass.)  366;  Whitney  v.  Whitney,  14  Mass.  88;  Pierce 
V.  Emery,  32  N.  H.  508;  Austin  v.  State,  22  Ind.  App. 
221  (53  N.  W.  481).  It  is  a  fair  deduction  from  these 
authorities  that  the  very  absurdity  to  say  nothing  of  the 
essential  injustice  involved  in  punishing  as  criminal  the 
violation  of  a  statute  of  the  state  which  we  as  the  court 
of  last  resort  in  that  state  were  then  solemnly  assuring 
the  people  was  unconstitutional  and  void,  and  not  entitled 
to  their  obedience,  is  sufficient  reason  for  saying  that  the 
Legislature  could  not  have  intended  any  such  application 
of  its  enactment.  The  road  by  which  this  result  is  reached 
is  not  wholly  unlike  the  one  pursued  in  the  opinion  pre- 
pared by  Mr.  Justice .  McClain.  It  differs,  however,  in 
this  somewhat  material  respect,  in  that  he  emphasizes  the 
lack  of  criminal  intent  upon  the  part  of  appellant  in 
doing  the  act,  while  I  have  emphasized  the  absence  of 
legislative  intent  to  include  such  acts  within  the  penalty 
of  the  statute.  The  latter  view  appeals  to  me  as  being 
sound,  and  it  avoids  the  otherwise  formidable  objection 
raised  by  Mr.  Chief  Justice  Deemer  that  we  can  not  make 
the  absence  of  criminal  intent  a  controlling  consideration 
without  creating  confusion  in  our  decisions,  and  unsettling 
or  weakening  the  authority  of  the  precedents  to  which  he  re- 
fers; The  argument  by  analogy  from  the  rule  which 
obtains  where  the  accused  is  shown  to  be.  an  insane  person 
or  an  irresponsible  infant  is  hardly  applicable  for  in  such 
cases  crime  is  not  imputed — not  go  much  from  the  want 
of  criminal  intent  as  from  the  incapacity  of  the  accused 
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to  know  or  appreciate  the  quality  of  the  act  with  which 
he  is  charged.  On  the  other  band,  I  can  not  agree  with 
the  concurring  opinion  by  the  Chief  Justice  in  holding 
that  a  change  in  judicial  interpretation  of  a  statute  be- 
comes a  part  of  the  statute  or  that  a  change  in  such  in- 
terpretation is  the  "same  in  effect  as  an  amendment  of 
the  law  by  means  of  legislative  enactment."  Whatever 
may  have  been  their  practice  in  border-line  cases,  our 
courts  have  always  been  quick  to  deny  the  charge  of  mag- 
nifying their  authority  or  indulging  in  judicial  legisla- 
tion, and  I  think  we  should  carefully  avoid  any  pronounce- 
ment which  may  give  color  to  criticism  of  that  character. 
The  rule  which  sometimes  obtains  in  civil  actions  involv- 
ing contract  rights  would  in  my  judgment  have  a  very 
misleading  application  in  criminal  cases,  for  in  the  former 
the  party  is  relieved  from  the  effect  of  the  change  of  deci- 
sion not  because  the  erroneous  holding  becomes  a  part  of 
the  law  (though  that  expression  is  often  used),  but  be- 
cause the  parties  are  presumed  to  have  contracted  with 
reference  to  such  decision  which  is  thereby  made  in  effect 
a  term  or  condition  of  the  agreement  itself. 

I  am  also'  firmly  persuaded  that  the  constitutional 
inhibition  of  cruel  and  inhuman  punishments  is  not  avail- 
able to  the  appellant  in  this  case.  To  make  it  applicable, 
we  must  assume  the  guilt  of  the  accused,  but  hold  the 
punishment  prescribed  is  objectionable  because  it  is  cruel, 
inhuman,  or  one  out  of  all  reasonable  proportion  to  the 
nature  and  quality  of-  the  offense.  But,  assuming  guilt, 
a  punishment  is  not  obnoxious  to  the  constitutional  pro- 
vision merely  because  it  is  severe.  Fine  and  imprisonment 
are  substantially  the  only  practicable  penalties  which  the 
state  can  impose  upon  offenders,  and,  except  in  extreme 
oases  showing  gross  abuse  of  such  authority  the  courts 
will  not,  or  at  least  ought  not,  assume  to  say  that  a  stat- 
ute imposing  them  is  void.  The  penalty  which  the  statute 
imposes  for  the  offense  charged   against  the   appellant   is 
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a  fine  of  not  leas  than  $50  nor  more  than  $100  for  the 
firat  offense,  with  alternative  of  imprisonment  not  exceed- 
ing thirty  days  in  case  the  fine  be  not  paid.  Code,  sections 
2382,  2383.  Assuming  that  appellant  was  punishable  at 
all,  and  as  I  have  said  we  must  so  assume  before  raising 
the  constitutional  objection,  it  is  to  me  inconceivable  that 
such  punishment  is  excessive  or  cruel,  or  inhuman  or  un- 
reasonable within  the  meaning  of  that  provision.  The 
books  will  be  searched  in  vain  for  a  precedent  to  justify 
that  holding.  To  the  contrary,  see  State  v.  Teeters,  97 
Iowa,  458;  Martin  v.  Blattner,  68  Iowa,  286;  State  v. 
Huff,  76  Iowa,  204;  Fisher  v.  McDaniel,  9  Wyo.  457 
(64  Pac.  1056,  87  Am.  St.  Eep.  981) ;  Luton  v.  Palmer, 
69  Mich.  610  (37  N.  W.  701)  ;  Commonwealth  v.  Hitch- 
ings,  71  Mass.  482;  Blydenburgh  v.  Miles,  39  Conn.  484; 
Commonwealth  v.  Murphy,  165  Mass.  66  (42  N.  E.  504, 
30  L.  R.  A.  734,  52  Am.  St.  Eep.  496)  ;  Ex  parte  Keeler, 
45  S.  C.  537  (23  S.  E.  865,  31  L.  R.  A.  678,  55  Am. 
St.  Rep.  785) ;  State  v.  Nelson,  10  Idaho,  522  (79  Pac. 
79,  67  L.  R  A.  808,  109  Am.  St.  Rep.  226) ;  Ex  parte 
Swann,  96  Mo.  44  (9  S.  W.  10)  ;  Pervear  v.  Massachu- 
setts, 72  U.  S.  475  (18  L.  Ed.  608);  McLaughlin  v. 
State,  45  Ind.  328;  State  v.  Barnes,  3  N.  D.  319  (55 
N.  W.  883) ;  Harper  v.  Commonwealth,  93  Ky.  290  (19 
S.  W.  737) ;  State  v.  DeLano,  80  Wis.  259  (49  N.  W. 
808) ;  State  v.  Rodman,  58  Minn.  393  (59  N.  W.  1098). 
In  fact  as  I  view  it,  there  is  but  one  tenable  ground 
on  which  we  can  interfere  with  the  judgment  of  the  trial 
court  in  this  case,  and  that  is  to  say  that  the  act  with 
which  the  defendant  is  charged,  though  within  the  letter 
of  the  prohibition  of  the  statute,  is  not  within  its  purpose, 
reason,  or  intent,  and  is  therefore  not  punishable.  On 
that  ground  alone  I  would  reverse. 
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0.  D.  Boynton  v.  Lucy  M.   Salingee,  B.  I.   Salingee 
ET  AL.,  Appellants. 

Vendor  and  vendee:    foreclosure  of  contract:    pleadings:    mis- 

1  joinder  of  CAUSES.  A  vendor  of  property  upon  a  contract  for 
payment  of  the  purchase  price  in  installments,  may,  upon  default 
of  payment,  bring  his  action  to  foreclose  the  contract  and  ask 
that  the  purchaser  be  required  to  perform,  or  that  his  interest 
in  the  property  be  foreclosed  and  sold,  and  the  pleading  will 
not  be  subject  to  the  objection  that  there  was  a  misjoinder  of 
causes  of  action. 

Same:    pleadings:    tender  of  deed.    A  vendor  of  property  in  seek- 

2  ing  to  enforce  payment  by  foreclosure  of  the  contract  need  not 
allege  tender  of  a  deed  conveying  the  property,  nor  need  he 
tender  the  deed,  although  a  different  rule  would  prevail  in  a 
law  action. 

Same:    pleadings:    former  ownership:    proof  of  same.     Although 

3  the  vendor  of  property  in  seeking  to  enforce  the  contract  by 
foreclosure  may  have  alleged  that  prior  to  execution  of  the  con- 
tract he  was  the  owner  of  the  property,  yet  where  defendant 
admitted  the  contract,  alleged  possession  thereunder,  and  the 
only  further  obligation  of  the  vendor  was  the  execution  of  a  deed 
to  the  property,  proof  of  former  ownership  was  not  essential 
to  a  prima  facie  case  for  plaintiff. 

Same:    payment  in  installments:    limitation  of  action.     Under 

4  a  contract  for  the  sale  of  property  providing  that  the  purchase 
price  shall  be  paid  in  installments  on  or  before  a  specified  date, 
a  right  of  action  accrues  upon  each  installment  as  the  same  falls 
due,  and  the  statute  of  limitation  commences  to  run  against  an 
action  thereon  from  that  date;  and  unless  action  is  instituted 
within  ten  years  from  that  date  the  bar  of  the  statute  becomes 
effectual,  even  though  subsequent  installments  are  not  then  barred. 

Same:    adverse   possession.     A   vendee   of   property   in   possession 

5  under  a  contract  providing  that  he  shall  acquire  title  only  upon 
performance  of  its  conditions,  can  not,  prior  to  performance 
or  prior  to  a  time  when  enforcement  of  the  conditions  of  the 
contract  is  barred  by  limitation,  assert  a  claim  of  adverse  pos- 
session against  his  vendor. 
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Same:    payment:    application.    Under  a  contract  for  the  purchase 

6  of  property  and  payment  in  installments,  payments  made  without 
application  by  either  party  prior  to  the  time  when  part  of  the 
installments  are  barred,  can  not  be  so  applied  by  the  parties 
after  suit  is  commenced  to  foreclose  the  contract;  but  equity 
will  make  the  application  on  the  installments  first  maturing, 
although  barred. 

Same:    foreclosure  of  contract:   costs.    Where  a  contract  for  the 

7  sale  of  real  estate  does  not  provide  for  the  cost  of  an  abstract 
of  title  in  case  of  foreclosure  of  the  contract,  the  expenses  of 
the  same  will  not  be  taxed  as  a  part  of  the  costs. 

Same:    foreclosure  of  contract:    proof  of  title.    Where  an  action 

8  to  foreclose  a  non-negotiable  contract  for  the  sale  of  real  prop- 
erty is  brought  in  the  name  gf  one  of  several  vendors  named 
therein,  the  presumption  is  that  all  of  the  vendors  continue  to 
be  the  owners  of  the  contract;  and  although  plaintiff  alleges  his 
ownership,  still,  where  defendant  demands  strict  proof  of  the 
allegation  he  is  required  to  prove  his  interest. 

Appeal  from  Carroll  District  Court. — ^Hon.  Z.  A.  Chubch, 

Judge. 

Monday,  May  16,  1910. 

Plaintiff  alleged  his  former  ownership  of  lots  nine 
and  ten  in  block  three  of  Carroll,  and  that  on  September 
16,  1807,  the  parties  hereto  entered  into  an  agreement  by 
•the  terms  of  which  0.  D.  Boynton  and  Cora  B.  Boynton 
undertook  to  convey  said  lots,  to  Lucy  M.  Salinger,  upon 
payment  of  $4,000  in  payments  as  specified;  that  the  first 
two  installments  and  several  sums_  had  been  paid,  and 
prayed  for  judgment  in  the  sum  of  $4,188.33,  with  in- 
terest at  seven  percent  per  annum  from  June  15,  1908. 
The  defendant  answered  by  admitting  the  execution  of 
the  contract  as  alleged,  demanding  strict  proof  of  plaintiff's 
ownership  thereof,  denying  that  the  contract,  save  the  cred- 
its alleged,  was  wholly  unpaid,  electing  to  have  payments 
credited  on  the  $1,000  last  payable,  and  averred  open, 
notorious,  and  adverse,  continuous  possession  of  the  prop- 
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erty  since  September  15,  1897,  and  that  all  payments  save 
the  last  were  barred  by  the  statute  of  limitations.  On 
hearing,  the  court  entered  a  decree  of  foreclosure  as  prayed. 
The  defendants  appeal. — Reversed  and  remanded. 

L.  H.  Salinger,  for  appellants. 

W.  C.  Saul,  for  appellee. 

Ladd,  J. — The  contract  for  the  sale  of  the  lots,  with 
house  thereon  and  furniture  therein,  was  executed  Sep- 
tember 15,  1897.  By  its  terms,  upon  the  payment  of 
$4,000  as  therein  provided  with  interest,  C.  D.  and  Cora 
B.  Boynton  agreed  to  make  to  Mrs.  Salinger  "a  full  war- 
ranty deed  to  said  premises  covenanting  therein  against 
all  liens  and  incumbrances."  Two  hundred  dollars  of 
the  price  was  paid  upon  the  execution  of  the  contract, 
and  $800  November  1,  1897.  The  contract  in.  fixing  the 
time  for  payment  of  the  remainder  of  the  purchase  price 
reads:  "$1,000  more  on  or  before  January  1,  1898; 
$1,000  more  on  or  before  March  1,  1898,  and  the  remain- 
ing $1,000  on  or  before  July  1,  1898."  The  deferred 
payments  were  to  draw  interest  at  the  rate  of  seven  per- 
cent per  annum  and  "the  said  lots  are  holden  to  secure" 
such  payments.  The  plaintiff  prayed  judgment  for  the 
deferred  payments,  with  interest,  and  that  the  defendant 
be  "required  to  perform  her  contract,  or  that  her  interest 
in  said  property  be  foreclosed." 

This  was  not  open  to  the  criticism  of  demanding  dif- 
ferent and  independent  remedies;  i.  e.,  specific  perform- 
ance and  foreclosure.  Performance  by  de- 
vendek:  fend  ant  would  have  been  by  payment,   and 

foreclosure  i»  ^  •         i  ^  •  t     -i      /» 

of  contract:       forcclosurc   18  the  remedy  provided   for  en- 

pleadings:  ^  ^  . 

of'callscr         forcing  this.     The  prayer  did  no  more  than 
demand  that  defendant  be  required   to  per- 
form by  paying  the  amount  due,  and  that  upon  failure  so  to 
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do,  such  performance  be  enforced  through  foreclosure  pro- 
ceedings, and  therein  was  in  strict  compliance  with  sec- 
tion 4297  of  the  Code,  which  authorizes  the  vendor  in 
such  case  to  "file  his  petition  asking  the  coutt  to  require 
the  purchaser  to  perform  his  contract  or  to  foreclose  and 
sell  his  interest  in  the  property."  Therein  the  vendee  is 
to  be  treated  as  the  mortgagor  of  the  property,  and  his 
rights  therein  foreclosed  in  a  similar  manner.  Section 
4298,  Code.  Upon  ascertaining  the  amount  due,  the 
vendee  may  pay  or  allow  the  property  to  be  disposed  of 
to  satisfy  the  amount  owing.  There  was  no  error  in 
ruling  that  there  was  no  misjoinder  of  causes  of  action. 

II.  Appellants  challenge  the  sufficiency  of  the  peti- 
tion in  that  it  did  not  allege  the  tender  of  a  deed  con- 
veying the  property  as  a  condition  precedent  to  the  main- 
tenance of  the  action,  nor  tender  such  deed. 

ingsr'teiKicr       Until  full  payment  the  vendors  were  under 

of  deed.  ,1.         . 

no  obligation  to  convey,  and  lor  this  reason 
such  allegations  were  not  necessary.  Stevenson  v.  Polk, 
71  Iowa,  278;  Orimmell  v.  Warner,  21  Iowa,  11.  Had 
the  case  been  at  law  a  different  rule  would  prevail,  for 
payment  ought  not  to  be  exacted  without  requiring .  the 
execution  of  the  conveyance  as  a  condition,  and  such  pro- 
vision may  be  and  is  proper  to  be  incorporated  in  the 
decree  of  foreclosure.     Wall  v.  Ambler,  11  Iowa,  274. 

III.  The  petition  alleged  that  prior  to  the  execution 
of  the  contract  plaintiff  was  owner  of  the  lots,  and  ex- 
ception  is   taken   to  ,  the   decree   because   of  the   omission 

Same-  lead-  ^^  iutroducc  proof  of  title.  Suit  was  based 
JrwHcrshi^:^"^  on  the  stipulations  of  the  contract  and  their 
proof  of  same,  ij^gach.  The  defendant  admitted  the  execu- 
tion thereof,  and  that  she  had  taken  possession  thereunder. 
All  exacted  of  the  vendors  thereafter  was  the  execution 
of  a  deed  such  as  stipulated;  and,  even  though  plaintiff 
may  have  alleged  former  ownership  of  the  lots,  this  was 
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not   an   element   essential   to   be   established    in    order    to 
make  out  a  prima  facie  ease  for  relief  as  i^rayed. 

IV.     This  action  was  begun  by  the  service  of  an  orig- 
inal notice,  June  29,  1908,  more  than  ten  years  after  the 
payments  to  be  made  January  1  and  March  1,  1898,  be- 
came due,  but  a  few  days  before  the  matur- 
payment  in        itv  of  the  payment  of  July  1st  of  that  year. 

Installments:         ^^         i    ^       ,  -,       ,     ,       ,  i.    i-      • 

limitation  The  defendant  pleaded  the  statute  of  limi- 

of  action.  '^ 

tations  in  bar  of  all  save  the  last  payment. 
In  this  state  the  mortgage  is  an  incident  to  the  debt,  and 
an  action  to  foreclose  is  barred  by  the  statute  of  limitations 
if  then  the  statute  has  run  against  the  debt.  Newman  v. 
De  Lorimer,  19  Iowa,  244;  Oower  v.  Winchester,  33  Iowa, 
308;  Smith  v.  Foster,  44  Iowa,  442.  The  same  rule  pre- 
vails in  an  action  to  foreclose  a  contract  or  bond  for  the 
sale  of  real  estate;  that  is,  if  an  action  on  the  payments 
stipulated  is  barred,  the  statute  may  be  successfully  pleaded 
against  an  action  to  foreclose.  Day  v.  Baldwin,  34  Iowa, 
380.  The  point  was  not  involved  in  Burdich  v.  Went- 
worth,  42  Iowa,  440,  nor  in  Austin  v.  Wilson,  46  Iowa, 
363,  relied  on  by  appellee.  Both  were  actions  of  right, 
and  all  held  was  that  in  such  actions  the  legal  title  will 
prevail  over  equitable  interests.  Our  inquiry  then  may 
be  limited  to  ascertaining  whether  the  statute  of  limi- 
tations has  run  against  any  part  of  the  purchase  price 
claimed.  Where  a  note  or  bill  is  made  payable  in  install- 
ments, the  statute  attaches,  and  begins  to  run  upon  each 
installment  as  it  becomes  due,  though  the  rule  seems  to 
be  otherwise  with  reference  to  interest  payable  annually. 
Wood,  Limitations,  section  126;  Bush  v.  Stowell,  71  Pa. 
208  (10  Am.  Rep.  694);  Bumham  v.  Brown,  23  Me. 
400;  Heywood  v.  Perrin,  10  Pick.  (Mass.)  228  (20  Am. 
Dec.  518);  Napa  Valley  Wine  Co.  v.  Daubner,  63  Minn. 
112  (65  N.  W.  143).  This,  also,  is  true  of  other  con- 
tracts. Miles  V.  Kelly  (Tex.  Civ.  App.),  25  S.  W.  724; 
Davis  V.  nernngtm,  53  Ark.  5   (13  S.  W.  215)  ;   Wood 
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V.  Cullen,  13  Minn.  397  (Gil.  365);  De  Uprey  v.  De 
Uprey,  23  Cal.  352;  Morrill  v.  County  (Tex.  Civ.  App.), 
33  S.  W.  899;  Tucker  v.  Randall,  2  Mass.  283;  Foxell 
V.  Fletcher,  87  N.  Y.  480;  Bartel  v.  Mathias,  19  Or.  482 
(24  Pac.  918) ;  Cocke  v.  Stewart,  2  Tenn.,  232. 

At  the  common  law,  an  action  of  debt  might  not  be 
maintained  until  all  the  installments  had  matured.  13 
Cyc.  411.  But  in  other  forms  of  action,  a  different  rule 
prevailed.  In  Btish  v.  Stowell,  supra,  the  suit  was  in 
assumpsit  on  a  joint  promissory  note  for  an  amount  speci- 
fied, "one-fourth  of  the  principal  and  the  interest  on  the 
whole  sum,  on  the  first  of  June  next  and  the  balance  in 
three  .equal  yearly  payments,"  and  the  court,  speaking 
through  Sharswood,  J.,  said :  "Lord  Coke  announced  the 
distinction  between  actions  of  debt  and  of  covenant  or 
assumpsit  upon  an  agreement  to  pay  a  sum  of  money  by 
installments,  which  has  been  recognized  and  followed 
since:  *If  a  man  be  bound  in  a  bond  or  by  contract  to 
another  to  pay  a  hundred  pounds  at  five  several  days, 
he  shall  not  have  an  action  of  debt  before  the  last  day 
be  passed.'  *But  if  a  man  be  bound  in  a  recognizance  to 
pay  a  hundred  pounds  at  five  several  days,  presently  after 
the  first  day  of  payment,  he  shall  have  execution  upon 
recognizance  for  that  sum,  and  shall  not  tarry  till  the 
last  be  passed,  for  that  it  is  in  the  nature  of  several  judg- 
ments.' ^And  so  it  is  of  a  covenant  and  promise;  after 
the  first  default,  an  action  of  covenant  or  an  action  upon 
the  case  doth  lie,  for  they  are  several  in  their  nature.' 
Coke  Littleton,  292b.  Lord  Loughborough  reviewed  all 
the  law  on  this  subject  in  Rudder  v.  Price,  1  H.  Bl.  547, 
in  which  it  was  held  that  an  action  of  debt  will  not  lie 
on  a  promissory  note,  payable  by  installments,  till  the 
last  day  of  payment  be  passed.  He  shows  that  prior  to 
the  case  of  Cooks  v.  Whorwood^  2  Saund.  337,  it  was  the 
uniform  course,  where  an  action  of  assumpsit  was  brought 
before  all  the  installments  were  due,  to  allow  a  recovery 
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in  damages  for  those  still  to  accrue  and  become  due,  upon- 
the  notion  that  after, a  judgment  on  the  contract  no  further 
recovery  could  be  had.  Bechwith  v.  Nott,  Cro.  Jac.  504; 
Peck  V.  Ambler,  Dyer,  113,  and  note;  Milles  v.  Milles, 
Cro.  C.  241.  But  in  Cooks  v.  Whorwood,  which  was 
assumpsit  to  perform  an  award  to  pay  money  in  install- 
ments, it  was  objected  that  all  the  days-  of  payment  were 
not  past;  but  the  court  of  King's  Bench,  Sir  Matthew 
Hale  being  then  Chief  Justice,  was  clear  that  the  action 
might  be  brought  for  such  money  only  as  was  due  at  the 
time  of  bringing  the  action,  and  the  plaintiff  could  re- 
cover damages  accordingly;  and  when  another  sum  of  the 
money  awarded  should  become  due,  the  plaintiff  might 
commence  a  new  action  for  that  also,  and  so  toties  quoties. 
The  law  must  now  be  considered  as  settled  in  conformity 
to  this  doctrine."  The  action  on  three  installments  was 
held  to  be  barred  for  the  reason  that  the  action  was  in 
assumpsit,  and  not  in  debt.  We  are  no  longer  concerned 
with  the  subtle  distinctions  between  the  different  forms 
of  action  at  common  law  which  our  ancestors  seemed  to 
delight  in,  for  'all  forms  of  action  have  been  abolished 
in  this  state,  and  all  essential  is  that  the  pleader  make 
a  plain  statement  of  the  facts,  without  legal  conclusions, 
upon  which  he  relies.  Section  3426,  Code;  Mentzer  v. 
Telegraph  Co.,  93  Iowa,  752. 

Of  course,  the  grounds  for  or  causes  of  action  re- 
main as  before,  the  procedure  alone  having  been  changed, 
and  the  remedy  is  no  longer  denied  for  no  other  reason 
than  that  one  form  of  action  has  been  chosen  by  the  pleader 
instead  of  another.  That  an  action  of  debt  might  not 
have  been  maintained  at  the  common  law  on  an  instru- 
ment payable  in  installments,  before  all  of  these  had  ma- 
tured, no  longer  will  justify  its  abatement  as  prematurely 
brought,  if  an  action  in  assumpsit  or  on  the  case  might 
have  been  maintained  thereon.  And  so  in  a  suit  like 
this,  it  was  decided  long  ago  that,  in  order  to  maintain 
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an  action  on  an  installment  of  the  purchase  price,  it  is 
not  necessary  to  wait  till  all  the  installments  have  become 
due.  Tupple  v.  Viers,  14  Iowa,  515.  And  this  is  in 
harmony  with  the  decision  with  reference  to  the  fore- 
closure of  mortgages;  suits  therefor  being  maintainable 
where  the  debt  is  payable  in  installments,  though  one  or 
more  of  them  have  not  matured.  2  Jones  on  Mortgages, 
section  1459;  Todd  v.  Davey,  60  Iowa,  532;  Poweshiek 
Co.  V.  Dennison,  36  Iowa,  244.  In  the  first  of  these 
cases,  a  sale  under  a  foreclosure  of  the  mortgage  on 
one  installment  due  was  held  to  exhaust  the  mortgagee's 
remedy  against  the  land,  following  a  like  conclusion 
with  reference  to  a  sale  under  the  foreclosure  of  a  con- 
tract for  the  sale  of  land  announced  in  the  last,  but 
it  does  not  follow  that  a  sale  of  part  of  the  premises 
might  not  have  been  effected  without  discharging  the  mort- 
gage or  contract  as  to  the  remainder,  or  that  had  value 
been  bid  and  paid  at  the  sale,  any  balance  might  not 
have  been  retained  by  the  court  until  other  payments  ma- 
tured. 2  Jones  on  Mortgages,  sections  1577,  1700.  As 
against  mortgagee  or  vendor,  then,  the  circumstance  of  a 
cause  of  action  accruing  as  each  installment  becomes  due 
does  not  in  event  of  maintenance  of  suit  on  each  neces- 
sarily involve  loss  of  security.  A  cause  of  action  accrues 
upon  the  maturity  of  each  installment,  and  recovery  there- 
on, either  at  law  or  by  foreclosure  of  mortgage  or  ven- 
dor's contract  is  barred  by  the  lapse  of  ten  years.  Bissell 
V.  Forbes,  1  Cal.  App.  606  (82  Pac.  698);  George  v. 
Butler,  26  Wash.  456  (27  Pac.  263,  57  L.  K.  A.  e396, 
90  Am.  St.  Eep.  756);  Naves  v.  Ball,  66  Neb.  606 
(92  N.  W.  571);  Wood,  Limitations,  section  224.  The 
contract  fixed  the  purchase  price  at  $4,000,  and  pro- 
vided that  the  vendee  "shall  pay  party  of  the  first  part 
$200  when  the  contract  is  executed,  acknowledged  and 
one  of  the  duplicates  delivered  to  her;  $800  more  by 
November  1.   1897,  at  which  time  second  party  shall  be 
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given  possession;  $1,000  on  or  before  January  1,  1898; 
$1,000  more  on  or  before  March  1,  1898,  and  the  remain- 
ing $1,000  on  or  before  July  1,  1898.  All  of  said  de- 
ferred paymelits  coming  due  after  possession  is  given  shall 
draw  interest  from  the  time  possession  is  given  until 
paid  at  seven  percent  per  annum.  When  the  full  $4,000 
is  paid  with  all  the  interest  that  may  accrue,  C.  D.  Boyn- 
ton  and  Cora  B.  Boynton  shall  make  to  Lucy  M.  Salinger 
a  full  warranty  deed  to  said  premises,  covenanting  therein 
against  all  liens  and  incumbrances.  The  said  lots  are 
holden  to  secure  the  payments  herein  stipulated  for." 

It  will  be  observed  that  each  of  the  last  three  pay- 
ments were  to  be  made  on  or  before  a  specified  date,  that 
"deferred  payments"  were  to  draw  interest  after  posses- 
sion was  taken,  and  that  the  security  was  of  the  "pay- 
ments." Action  might  have  been  maintained  on  either 
of  those  falling  due  January  1,  and  March  1,  1898,  at 
any  time  after  the  latter  date;  and,  as  this  was  more 
than  ten  years  prior  to  the  beginning  of  this  suit,  the  plea 
as  to  these  should  have  been  sustained. 

V.     The  parties  stipulated  that  defendant  went  into 
po^ession  under  and  by  virtue  of  the  contract  November 
1,  1897,  and  that  she  had  since  occupied  the  premises  as  a 
homestead.      This    being   so,    her    possession 
*'  advertc  whcu  taken  was  consistent  with,  and  not  ad- 

verse to,  the  claim  of  the  plaintiff.  The 
vendee  in  such  a  case  is  not  a  tenant  or  trespasser,  but 
a  purchaser  under  an  executory  contract,  which  in 
terms  acknowledges  title  in  the  vendor,  and  expressly 
stipulates  the  manner  of  divesting  him  thereof;  i.  e.,  by 
'  paying  the  purchase  price.  He  holds  in  subordination  to 
his  vendor  until  the  conditions  are  complied  with.  Swart- 
wout  V.  Johnson,  5  Cow.  .(N".  Y.)  74,  (15  Am.  Dec.  433) 
Wood,  Limitation,  section  259;  Bellingham  Bay  Land  Co 
V.  Dibhle,  4  Wash.  764  (31  Pac.  30) ;  Potts  v.  Coleman 
67  Ala.  221;  Long  v.  Kansas  City  Stockyards,  107  Mo< 
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298  (17  S.  W.  656,  28  Am.  St  Eep.  413) ;  Avent  v.  Ar- 
rington,  105  N.  C.  337  (10  S.  E.  991);  Jasperson  v. 
Schamikow,  150  Fed.  571  (80  C.  C.  A.  373,  15  L.  R.  A. 
(N.  S.)  1236.)  But  such  purchaser  may  protect  his  in- 
terest by  acquiring  an  outstanding  title,  even  as  against  the 
vendor.  Watkins  v.  Holman,  16  Pet.  25  (10  L.  Ed.  873.) 
And  in  this  state  and  Alabama  it  has  been  held  that  a 
vendee,  who  has  purchased  from  a  vendor  and  received  con- 
veyance though  his  vendor  holds  under  an  executory  con- 
tract of  purchase,  may  successfully  interpose  a  plea  of  ad- 
verse possession  against  the  original  vendor,  even  though 
the  original  vendee  has  not  fully  performed.  State  v.  Con- 
ner, 69  Ala.  212;  Tayloe  v.  Dugger,  66  Ala.  444;  Mont- 
gomery Co.  V.  Severson,  64  Iowa,  326.  This  is  on  the 
ground  that,  even  though  the  possession  of  the  last  vendee 
might  have  been  subordinate  to  the  claims  of  his  ven- 
dor, it  may  be  said  to  have  been  adverse  to  all  others. 
In  the  last  case  the  county  had  contracted  to  sell  cer- 
tain swamp  lands  to  the  American  Immigrant  Company, 
and  the  latter  had  executed  agreements  to  convey  to 
certain  purchasers  upon  payment  of  the  purchase  price. 
This  having  been  paid  and  conveyances  made  by  the 
company,  the  court  held  the  purchaser's  possession  to 
have  been  adverse  from  its  inception  to  any  claim  by 
the  county  against  its  vendee.  As  to  whether  the  pur- 
chasers held  adversely  to  their  vendor,  the  American  Immi- 
grant Company,  vendee  of  the  county,  was  not  involved 
in  the  case,  though  some  language  in  the  supplemental 
opinion  might  be  construed  otherwise.  The  point  was 
not  controlling  in  Knudson  v.  Litchfield,  87  Iowa,  111. 
See  AiLstin  v.  Wilson,  46  Iowa,  362.  Even  though  Mont- 
gomery County  V.  Stevenson,  supra,  be  sound,  it  does  not 
follow  that  a  vendee  may  base  a  claim  of  adverse  possession 
on  a  contract  in  pursuance  of  which  he  has  entered  posses- 
sion, on  the  express  stipulation  that  he  is  to  acquire  title 
only  upon  the  performance  of  its  conditions,  the  enforce- 
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ment  of  which  conditions  has  not  become  barred  by  the 
statute  of  limitations.  It  is  elementary  that  adverse  pos- 
session must  be  accompanied  with  positive  and  exclusive 
daim  of  the  entire  title,  and  if  the  title  claimed  be  subor- 
dinate to  or  admits  the  existence  of  a  superior  title,  the 
possession  will  not  be  regarded  as  adverse  to  that  title. 
The  decisions  cited  and  others  support  this  conclusion; 
and,  without  further  elaboration,  we  conclude  that  this 
defease  was  rightly  eliminated. 

VI.  Several  payments  had  been  made — $400,  April 
6,  1898,  $100,  February  1,  1899,  $600,  August  4,  1900— 
but  these  had  not  been  applied  by  either  party.     This  be- 
ing so,   it  was  too  late  for  either  to  elect 

payment:  after   suit   was   bcguu   upon   which    install- 

application.  c»  x 

ments  these  payments  should  be  applied. 
Ordinarily  such  payments  are  to  be  applied  on  indebt- 
edness first  maturing,  and  as  this  appears  equitable,  the 
several  amounts  will  be  r^arded  as  having  satisfied  in 
part  the  installments  barred  by  the  statute  of  limitations. 

VII.  The  exception  to  the  taxation  of  an  abstractor's 
fee  as  part  of  the  costs  is  sustained.     Neither  the  contract 

g^^^.  nor   any   statute   authorized   this.     The  sec- 

of'coiStJart;       *^^^  ^^  ^^^  Codo  ou  which   appellee  relies 
"**^  relates   to   actions   for  the   recovery   of   real 

property,  and  not  to  foreclosure  suits. 

VIII.  The   petition   alleged   the  contract   to  be   the 
property   of  plaintiff.      The   defendant   admitted   the   due 
execution  thereof,  but  demanded  strict  proof  of  the  allega- 
tion of  ownership.      The  contract   does   not 

foreciosure        appear  to  have  been  introduced  in  evidence. 

of  contract:  _.  ,  .    ,  ,  i      r 

groof  of  But   it   was   not   negotiable,    and   from    the 

circumstances  of  its  having  originally  be- 
longed to  the  vendors  therein  named, .  it  may  be  inferred 
that  they  continue  to  be  owners  thereof.  But  there 
was  no  proof  that  Cora  B.  Boynton  had  transferred  her 
interests  therein  to  plaintiff,  nor  of  the  extent  of  the  in- 
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terest  of  each.  In  these  circumstances  a  decree,  if  entered, 
must  necessarily  rest  on  presumptions  which  might  prove 
contradictory  to"  the  condition  of  the  title  and  the  relief 
prove  unsatisfactory  to  either  party.  As  a  different  de- 
cree necessarily  must  be  entered,  and  adequate  relief  may 
not  be  awarded  save  by  making  Cora  B.  Boynton  a  party 
plaintiff  or  defendant,  or  introducing  proof  of  the  transfer 
of  her  interest  in  the  contract  to  plaintiff,  we  have  con- 
cluded to  remand  the  cause,  with  directions  that  plaintiff 
be  allowed  to  bring  in  Cora  B.  Boynton  as  a  party  to 
the  action,  and  hearing  be  had  as  to  any  issues  raised 
thereby,  or,  if  this  be  not  done,  additional  evidence  bear- 
ing on  the  ownership  or  transfer  of  the  contract  by  either 
party.  Thereupon  a  decree  not  inconsistent  with  this 
opinion  may  be  entered. — Reversed  and  remanded. 


R.  M.  Stewabt  v.  Colfax  Consolidated  Coal  Compaky, 

Appellant. 

Mines  and  Mining:  damages:  admission  of  evidence:  harmless 
^  I  error:  instruction.  In  this  action  to  recover  damages  for  the 
wrongful  act  of  defendant  in  mining  and  appropriating  coal  under 
plaintiff's  land,  and  for  damage  to  a  building  situated  thereon,  it  ap- 
peared that  plaintiff  had  sold  to  defendant's  grantor  the  coal  under- 
lying his  farm,  reserving  the  coal  under  one-fourth  of  an  acre 
on  which  the  building  in  question  was  situated,  but  that  defend- 
ant disregarding  the  reservation  mined  and  removed  the  coal 
from  the  reserved  land. 
Held,  that  as  the  court  charged  the  jury  not  to  consider  as  an 
element  of  damage  the  claim  that  there  was  no  other  suitable  site 
on  the  farm  for  the  building,  because  of  the  mining  operations, 
and  also  limited  the  jury  to  a  consideration  of  damages  caused 
in  mining  the  coal  from  the  reserved  land,  and  consequent  in- 
jury to  the  building,  the  permission  of  evidence  of  the  value 
of  the  land  after  mining  the  reserved  coal,  on  the  theory  that 
there  was  no  other  suitable  site  for  the  building,  was  not  pre- 
judicial to  defendant. 
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Held  also,  that  evidence  of  loss  of  value  to  the  farm  because  of 
injury  to  the  building  site,  and  of  loss  of  value  to  the  farm  on  the 
theory  that  after  the  coal  had  been  mined  under  the  building  site 
there  was  no  other  suitable  site  for  the  building  on  the  premises, 
was  inadmissible  on  the  question  of  damages. 

Same:     measure  of  damages.    The  measure  of  damages  for  wrong- 

2  fully  mining  the  coal  in  the  reserved  tract  was  the  value  of  the 
coal  immediately  before  the  taking  and  removal  of  the  same  when 
considered  in  the  light  of  its  accessability,  the  result  of  rightful 
mining  operation  under  the  contract  of  sale,  and  not  the  value 
of  the  coal  in  place  regardless  of  facilities  for  removing  the 
same  afforded  by  the  rightful  mining  operations,  nor  its  value 
when  brought  to  the  surface  and  ready  for  market. 

Same:    evidence:    trespass:    damages:    affirmance  of  ruling  by 

3  EQUALLY  divided  COURT.  Upon  an  equal  division  of  the  appellate 
court  a  ruling  of  the  trial  court  will  stand  affirmed  by  operation 
of  law.  Under  this  rule  the  determination  of  the  trial  court 
that  the  allegations  of  plaintiff's  petition  were  insufficient  to  per- 
mit evidence  of  wilful  or  negligent  trespass  by  defendant  in 
removing  the  coal  from  the  reserved  land,  and  of  its  value  at 
the  mouth  of  the  mine,  is  sustained. 

Same:      grants:    reservation:    sufficiency    op    description.      A1- 

4  though  the  description  of  land  reserved  from  the  grant  in  this 
case  may  not  have  been  sufficiently  definite  to  support  a  convey- 
ance, still,  as  the  reservation  had  reference  to  a  certain  area  of 
coal  to  be  left  for  a  support  to  a  building  situated  upon  the 
reserved  tract  the  description  was  sufficiently  certain  to  require 
the  grantee  to  leave  the  designated  amount  of  coal  unmined, 
and  to  authorize  recovery  for  the  value  of  the  coal  taken  there- 
from. 

Retazation  of  costs:    presumption  on  appeal.    The  trial  court  may 

5  examine  the  transcript  of  evidence  for  the  purpose  of  determin- 
ing the  cost  of  making  the  same;  and  it  will  be  presumed  on 
appeal  that  the  lower  court  made  a  proper  ruling  on  a  motion 
to  retax  such  costs,  in  the  absence  of  a  contrary  showing,  and 
the  appellate  court  will  not  go  to  the  certified  transcript  to 
determine  the  facts  for  itself. 


Appeal   from   Jasper   District    Court. — Hon.    Bybon    W. 
Peeston,  Judge. 

Moi!n)AY,  May  16,  1910. 
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Action  to  recover  damages  occasioned  to  plaintiff  by 
the  wrongful  act  of  defendant  in  mining  and  appropriat- 
ing from  plaintiff's  land  the  coal  under  one-quarter  of 
an  acre,  which  had  been  reserved  from  a  sale  by  plain- 
tiff to  defendant's  grantor  of  the  coal  lying  under  the 
tract  of  land  described  in  said  grant,  and  the  additional 
damage  resulting  from  injury  to  plaintiff's  bam  situated 
upon  and  supported  by  the  one-fourth  acre  reserved  in 
said  grant.  There  was  a  verdict  for  plaintiff  in  double 
damages,  under  Code,  section  2485,  in  the  sum  of  $2,064.50, 
and  from  judgment  on  this  verdict  defendant  appeals, 
alleging  errors  in  the  rulings  and  instructions  of  the  court 
relating  to  the  measure  of  damages.  The  plaintiff  also 
appeals.  The  defendant,  having  first  appealed,  will  be 
treated  as   appellant.  — Affirmed. 

Ryan  &  Ryan,  for  appellant 

E.  J,  Salmon  and  Tnpp  &  Tripp,  for  appellee. 

McClain,  J. — In  the  instrument  executed  by  plain- 
tiff to  defendant's  grantor  conveying  the  right  to  the 
coal  underlying  a  forty-acre  tract  of  land  constituting 
plaintiff's  homestead  and  on  which  were  located  the  house, 
bam,  and  other  improvements,  occupied  by  the  plaintiff 
in  conducting  a  farm  of  two  hundred  and  forty  acres  of 
which  the  forty-acre  tract  constituted  a  part,  there  was  a 
reservation  as  follows:  "Except  one-fourth  of  an  acre  upon 
which  the  grantor's  house  is  now  situated,  and  one-fourth 
of  an  acre  upon  which  the  grantor's  bam  is  now  situated, 
and  also  excepting  a  tract  extending  ten  feet  each  way 
from  the  deep  well  now  used  upon  said  premises."  There 
are  provisions  in  the  instrument  for  the  use  of  portions 
of  the  surface  of  the  tract  in  carrying  on  mining  operations. 
The  right  to  take  coal  from  under  the  other  portion  of 
the  land  constituting  the  two-hundred  and  forty-acre  farm 
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was  conveyed  to  the  same  grantee  under  a  separate  in- 
strument executed  a  short  time  before  the  execution  of 
the  instrument  in  question.  The  action  is  to  recover  dam- 
ages for  mining  under  the  bam,  in  violation  of  the  reser- 
vation of  one-fourth  of  an  acre  upon  which  the  bam  is 
situated,  and  the  damages  asked  relate  to  the  wrongful 
taking  of  the  coal  and  the  damage  caused  to  the  bam  by 
the  subsidence  of  the  soil  resulting  from  the  mining  opera- 
tions. As  to  the  measure  of  injury  for  the  removal  of 
the  coal  the  court  adopted  a  rule  not  satisfactory  to  either 
party,  and  plaintiff's  cross-appeal  may  be  properly  con- 
sidered in  connection  with  the  dilations  of  error  made 
for  defendant  in  that  respect. 

I.     In  the  course  of  the  introduction  of  the  evidence 
for   plaintiff   testimony '  of   a   witness   was   received,    over 
defendant's  objection,  as  to  the  value  of  the  entire  two- 
hundred  and  forty-acre  farm,  and  also  as  to 
miiiimg:  the  value  of  the  forty-acre  tract,  respectively, 

admission  of      bcforc  and  after  the  mining  out  of  the  coal 

evidence:  *^ 

^i"*^  *"**'•   under,  the   bam,    under    the   contention    for 

instruction.  ' 

plaintiff  that,  after  the  coal  was  mined  un- 
der the  bam,  that  site  was  not  a  suitable  site  for  such 
purpose,  and  that  there  was  no  other  suitable  site  on  the 
premises.  But  on  a  motion  to  strike  out  this  evidence 
the  court  reserved  final  ruling,  and  afterwards  instructed 
the  jury  not  to  consider  as  an  element  of  damage  the 
claim  that  there  is  no  other  place  on  the  forty  acres  or 
on  the  two  hundred  and  forty  acres  suitable  for  a  bam 
bite,  and  further  limited  the  jury  to  the  consideration  of 
the  damages  caused  in  mining  out  the  coal  from  the  quar- 
ter acre  reserved  under  the  bam  and  the  consequent  injury 
to  the  bam  itself,  and  he  specially  told  the  jury  that,  al- 
though testimony  had  been  introduced  during  the  trial 
as  to  different  rules  for  the  measure  of  damages,  the 
jury  should  be  governed  by  the  rules  stated  to  them  by 
th§  QOiirt  in  its  insti^ictions.     It  is  cont^nd^  for  appel- 
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lant  that  the  erroB  in  allowing  witnesses  to  testify  as  to 
the  value  of  the  whole  farm  and  the  forty-acre  tract  alone 
prior  to  the  wrongful  act  of  defendant  and  subsequent 
thereto  was  not  entirely  cured  by  these  instructions;  but, 
on  an  examination  of  the  record,  we  are  satisfied  that  if 
the  jury  followed  the  direction  of  the  court,  and  it  must 
be  assumed  it  did  do,  no  prejudice  could  have  resulted 
to  the  defendant  from  the  admission  of  the  evidence  re- 
ferred to,  conceding  that  it  was  erroneous,  or  from  not 
more  specifically  excluding  the  testimony  of  certain  wit- 
nesses. The  case  is  plainly  not  one  for  evidence  as  to 
the  value  of  either  the  entire  farm  or  the  forty-acre  tract 
alone  before  and  after  the  wrongful  act  of  defendant  in 
removing  the  coal  from  under  the  bam.  Plaintiff  had 
for  a  valuable  consideration  sold  to  defendant's  grantor 
the  right  to  remove  the  coal  from  the  entire  farm,  re- 
serving only  so  far  as  is  necessary  for  present  consideration 
the  coal  under  the  bam.  It  was  not  the  fault  of  defendant 
that  other  portions  of  the  premises  were  rendered  unsuit- 
able for  a  bam  site  by  reason  of  the  removal  of  coal. 
Estimates  of  witnesses  as  to  how  much  less  the  farm  would 
be  worth  on  account  of  the  destmction  of  the  existing 
bam  site  as  a  suitable  place  for  maintaining  a  bam  would 
be  too  remote  and  speculative  to  be  of  any  value  as  a 
guide  to  the  jury  in  the  allowance  of  damages.  We  find 
no  merit  in  plaintiff's  contention  that  the  court  erred  in 
not  allowing  this  evidence  to  go  to  the  jury  as  a  basis 
on  which  to  determine  the  damages  suffered. 

Laying  aside  the  claim  that  the  depreciation  in  value 
of  the  farm  should  have  been  considered,   we   have  still 
to  determine  a  controversy  between  counsel  as  to  the  meas- 
ure   of    damages    on    the   general    basis    on 
measure  of        which  the  court  allowcd  the  case  to  go  to 
the  jury — that  is,  the  basis  of  compensation 
for  the  coal  wrongfully  taken — ^the  contention  for   plain- 
tiff being  that  the  measure  of  damage  should  be  the  value 
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of  the  coal  from  the  quarter  acre  tract  as  brought  by 
defendant  to  the  surface  ready  for  sale,  while  the  defend- 
ant contends  that  it  should  be  the  value  of  the  quarter 
acre  of  ooal  lying  in  the  vein.  The  court  adopted  a  rule 
not  satisfactory  to  either  party,  and  directed  the  jury 
that  "the  measure  of  plaintiff's  damages  as  to  the  coal 
taken  from  under  the  quarter  of  an  acre  reserved  under 
the  bam  is  double  the  fair  and  reasonable  value  of  said 
coal  in  the  earth  or  vein  immediately  before  the  taking 
and  removal  thereof  took  place."  The  contention  made 
for  defendant  that  the  measure  of  damage  for  the  wrong- 
ful removal  of  the  coal  should  be  its  value  in  place,  re- 
gardless of  any  facilities  for  its  removal  afforded  by  the 
operation  of  the  defendant  in  mining  the  remainder  of 
the  coal,  seems  to  us  not  well  founded.  The  coal  under- 
lying a  quarter-acre  tract  of  land,  with  no  right  to  mine 
the  coal  around  it,  would  have  no  market  value  whatever, 
and  could  not  be  sold.  The  size  of  the  tract  from  which 
the  coal  may  be  removed  by  the  purchaser,  and  its  accessi- 
bility from  other  property  on  which  the  same  party  has 
the  right  to  mine  coal,  has  much  to  do  with  the  salability 
of  coal  privileges.  Therefore  the  price  which  defendant 
paid  per  acre^  for  the  coal  under  the  remainder  of  the 
tract  would  not  be  controlling  in  determining  the  value  of 
the  coal  privilege  under  this  particular  quarter-acre  tract. 
On  the  other  hand,  a  purchaser  of  the  coal  underlying 
a  considerable  tract  must  take  his  chances  as  to  faults  in 
the  vein  and  its  thickness  in  different  portions  of  the 
tract;  he  can  not  with  any  amount  of  prospecting  know 
absolutely  how  much  coal  will  be*  yielded  by  each  particular 
acre  of  land.  When  it  had  been  ascertained  by  mining  on 
all  sides  of  this  quarter-acre  reservation  just  what  the 
thickness  of  the  vein  and  the  quality  of  the  coal  was,  it 
acquired  a  value  quite  different  from  that  which  it  would 
have  had  as  a  portion  of  the  forty-acre  tract  before  min- 
ing operations  were  commenced;  and  the  fact  that  it  was 
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thus  rendered  accessible  for  removal  without  additional 
expense  for  machinery,  shafts,  or  entries  very  materially 
increased  its  value  beyond  that  which  it  possessed  before 
defendant's  mine  was  opened  and  the  coal  in  adjoining 
portions  of  the  forty-acre  tract -had  been  taken  out.  This 
increased  value  of  the  coal  did  not  belong  to  defendant, 
although  it  was  due  to  defendant's  mining  operations,  for 
the  defendant  had  expressly  agreed  to  allow  it  to  remain 
as  plaintiff's  property.  Had  plaintiif  and  defendant  nego- 
tiated specially  for  the  purchase  by  defendant  of  the  coal 
under  this  quarter-acre  tract  under  the  conditions  above 
described,  each  would  have  properly  taken  into  account 
the  situation  as  it  then  existed,  and  the  value  of  the  coal 
would  unquestionably  have  been  estimated  on  that  basis. 
The  defendant  is  not  in  a  situation,  therefore,  to  claim 
that  the  court  erred  as  against  it  in  allowing  the  jury  to 
consider  the  value  of  the  coal  for  mining  purposes  imme- 
diately before  the  taking  and  removal  took  place;  that  is, 
at  the  time  when  this  coal  had  become  accessible  by  the 
mining  operations  of  the  defendant.  See,  as  supporting 
this  conclusion,  Livingston  v.  Rawyards  Coal  Co.,  5  App. 
Cas.  25. 

Plaintiff's  contention,  however,  is  that,  if  the  taking 

of  the  coal  by  defendant  was  willful  or  negligent,  plaintiff 

was  entitled  to  its  value  at  the  mouth  of  the  pit,  ready 

for   sale,   without   deduction   in   defendant's 

^'  dcnce:*t?cs-       favor  of  the  cost  of  mining  and  elevation, 

pass:  damages:  i       i  i  ,     .  it 

affirmance  of      and  that  the  court  erred  m  excluding  evi- 

nihng  by  ^  *^ 

equally  divided  dcucc  of  willfulucss  or  negligence  on  defend- 
ant's part,  and  as  to  the  value  of  the  coal  at 
the  mouth  of  the  mine.  The  allegations  of  plaintiff's  peti- 
tion were  in  brief  that  he  was  the  owner  at  the  time  his 
cause  of  action  accrued  of  the  land  described;  that  de- 
fendant entered  thereon  for  the  purpose  of  mining  and 
removing  the  coal  to  which  it  was  entitled  under  its 
contract;  that  in  removing  its  said  COftl  d^f^dant  wrong- 
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fully  broke  and  entered  upon  one-fourth  acre  of  land  upon 
which  plaintiff's  bam  was  situated,  and  which  had  been 
reserved  from  the  mining  lease,  and,  "without  the  per- 
mission or  license  of  plaintiff,  unlawfully  mined,  exca- 
vated, carried  away,  and  appropriated  to  its  own  use  the 
coal  underlying  the  said  one-fourth-acre  tract  of  the  actual 
value  of  $1,000,"  and  in  so  removing  the  said  coal  under- 
lying said  one-fourth-acre  tract  left  no  support  to  protect 
the  surface  of  the  land  from  subsidence,  in  consequence 
whereof  said  land  caved  in  and  gave  way  in  many  places, 
damaging  plaintiff's  bam  located  thereon  and  its  foun- 
dation, rendering  it  unfit  for  use,  and  generally  greatly 
depreciating  the  fair  market  value  of  the  entire  tract  of 
land,  of  which  said  one-fourth-acre  tract  was  a  part,  and 
for  all  the  injury,  including  the  value  of  the  coal  taken, 
plaintiff  asked  damages  in  the  aggregate  sum  of  $10,000. 
In  an  amendment  to  his  petition  plaintiff  alleged  that 
the  trespass  complained  of  was  willfully  and  knowingly 
done  by  defendant,  and  that  the  actual  value  of  the  coal 
mined,  excavated,  carried  away,  and  appropriated  by  de- 
fendant, as  alleged  in  the  petition,  was  $2,500.  In  a 
subsequent  amendment  to  the  petition  plaintiff  alleged 
that  he  was  entitled  to  double  damages  for  all  loss  and 
injury  claimed  by  him  by  reason  of  the  taking  of  the 
coal  and  undermining  and  injuring  his  land  as  stated 
and  complained  of  in  his  original  petition.  The  judges 
of  this  court  are  equally  divided  in  opinion  as  to  whether, 
under  these  allegations,  plaintiff  should  have  been  allowed 
to  offer  evidence  of  willfulness  and  negligence  in  tres- 
passing on  the  quarter  acre  reserved  to  plaintiff,  and  of 
the  value  of  the  coal  at  the  mouth  of  the  mine,  especially 
in  view  of  the  provision  of  Code,  section  2485,  that  "any 
owner  ox  person  operating  a  mine  who,  without  permis- 
sion, takes  coal  from  adjoining  lands,  shall  be  liable  in 
double  damages  therefor  and  for  all  expenses  caused 
thereby."     The  rulings  of  the  trial  court  in  respect  to 
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these  questions  are  therefore  aflfirmed  by  operation  of  law, 
as  provided  in  Code,  section  195. 

II.  From  the  language  of  the  reservation  in  the 
sale  of  the  coal  under  this  tract  of  land  it  is  apparent 
that  there  was  some   uncertainty   as   to  how  the  quarter 

acre    under    the   bam   should   be   described, 

^  grants: .  and   what   its   exact   boundaries    should   be, 

wifficicncy  of      and  counsel  for  defendant  contend  that  this 

description. 

uncertainty  was  such  as  to  deprive  the  res- 
ervation of  any  effect  whatever.  It  may  be  conceded  with- 
out citation  of  the  authorities  relied  upon  that  a  conveyance 
in  like  terms  would  be  invalid;  and,  unless  it  could  be 
reformed  in  some  way,  so  as  to  express  the  exact  intention 
of  the  parties,  it  would  be  ineffectual  to  vest  title.  But 
the  reservation  was  of  one-quarter  acre  of  coal  to  support 
the  barn,  and  it  was  immaterial  to  either  party  just  what 
the  boundaries  of  such  quarter  acre  should  be,  so  that  it 
furnished  the  support  required.  In  other  words,  the  de- 
fendant was  forbidden  to  remove  one-quarter  acre  of  coal, 
and  was  thereby  deprived  of  the  profit  which  would  other- 
wise have  accrued  to  it  from  the  removal  of  that  quan- 
tity, and  the  plaintiff  was  entitled  to  have  that  quantity 
of  coal  remain  for  his  advantage,  not  as  coal,  but  as 
support.  Taking  into  account  the  circumstances  and  evi- 
dent purposes  of  the  reservation,  we  have  no  difficulty  in 
reaching  the  conclusion  that  the  trial  court  did  not  err  in 
so  instructing  the  jury  that  the  plaintiff  was  allowed  to 
recover  the  value  of  the  coal  taken  from  one-quarter  acre 
of  land  under  the  bam. 

III.  Many  other  errors  are  assigned  in  behalf  of  the 
defendant,  but  an  examination  of  the  record  shows  them 
to  be  without  merit.  The  controlling  considerations  in 
estimating  the  measure  of  damages  were  properly  submit- 
ted to  the  jury,  and  none  of  the  minor  rulings  complained 
of  could  have  been  prejudicial  in  r^ard  to  the  determina- 
tion of  these  questions. 
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IV.  A  separate  appeal  is  prosecuted  by  the  defend- 
ant from  the  action  of  the  court  in  overruling  its  motion 
for  retaxation  of  costs  of  the  reporter's  transcript  of  the 
rttaxatiom  evidence.  The  abstract  on  this  separate  ap- 
^esi^tion  P®*1  ^^^^  ^^^  show  what  evidence  was  sub- 
on  appcaL  mitted  to  the  court  in  connection  with  this 
motion,  although  plaintiff,  in  a  denial^ of  appellant's  ab- 
stract, insists  that  oral  evidence  was  heard,  and  denies 
also  that  the  transcript  itself  was  offered  in  evidence  or 
considered  by  the  court  in  determining  the  motion.  No 
doubt  the  judge  of  the  lower  court  might  for  himself 
examine  the  transcript  for  the  purpose  of  determining 
the  number  of  words  contained  therein,  but  it  does  not 
appear  that  he  did  so,  and  we  think  we  are  not  bound  to  go 
to  the  transcript,  which  has  been  certified  to  us  from  the 
lower  court,  for  the  purpose  of  determining  the  fact.  In 
the  absence  of  a  conclusive  showing  to  the  contrary,  we 
must  presume  that  the  lower  court  made  a  proper  ruling 
on  the  motion,  and  its  ruling  is  therefore  affirmed. 

Finding  no  error  in  the  record,  the  judgment  is  on 
both  appeals  affirmed. 


0.  J.  BiOHABDS,  Appellant,  v.  Maby  A.  Watts,  Appellee. 

Evidence:  credibility  and  weight:  direction  of  verdict.  The  cred- 
ibility of  a  witness  and  the  weight  to  be  given  his  evidence  are 
questions  for  the  jury,  and  a  verdict  ought  not  to  be  directed 
by  the  court  on  the  ground  that  his  examination  discloses  a 
defective  memory,  or  that  he  is  seemingly  untruthful 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Bbennak, 

Judge. 

Thttbsday,  June  9,  1910. 
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The  opinion  states  the  case, — Reversed. 

8.  B.  Allen,  for  appellant. 

J.  M,  Parsons,  for  appellee. 

Weaver,  J. — The  petition  alleges  in  substance  that 
the  defendant,  Mary  A.  Watts,  aiding  and  abetting  one 
Marion  Comegys,  stole  and  carried  away  from  the  home 
of  the  plaintiff  the  sum  of  $746  in  gold  and  silver  coin. 
The  answer  denies  the  charge.  The  testimony  offered  tends 
to  show  that  plaintiff  is  a  coal  miner  living  in  a  suburb 
of  the  city  of  Des  Moines  and  at  the  time  in  question 
had  accumulated  about  $930  in  gold  and  silver.  He  was 
distrustful  of  banks  of  deposit  and  kept  his  treasure  stored 
in  a  fruit  jar  concealed  in  or  about  his  bed.  Defendant 
lived  in  the  same  neighborhood  and  in  her  employ  at 
this  time  was  one  Marion  Comegys,  a  boy  fifteen  years 
of  age.  The  fact  that  plaintiff  had  a  quantity  of  money 
was  known  to  one  or  two  of  his  neighors,  but  except  in 
the  story  related  by  the  boy,  there  is  no  direct  testimony 
that  defendant  had  such  knowledge.  On  July  2,  1908, 
plaintiff's  wife  having  been  temporarily  absent  during  the 
earlier  part  of  the  day  and  plaintiff  himself  being  away 
at  the  mine,  it  was  discovered  on  their  return  that  a 
large  part  of  the  coin  had  been  abstracted.  It  was  learned 
that  Marion  Comegys  had  been  seen  by  one  or  more  of 
the  neighbors  in  the  vicinity  of  plaintiff's  house  at  or 
about  the  time  the  money  was  supposed  to  have  been  stolen, 
and  suspicion  was  aroused  that  he  was  the  guilty  party. 
Upon  being  arrested^  he  confessed  to  having  taken  the 
money,  but  claimed  that  he  took  it  at  the  direction  and 
instigation  of  the  defendant  to  whom  he  had  delivered 
the  booty.  As  a  witness  in  this  case,  he  swears  that  de- 
fendant told  him  there  was  money  in  plaintiff's  house  and 
to  go  over  there  and  hunt  until  he  found  it.    When  he  had 
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consenfted,  he  says  she  gave  him  a  key  with  which  he  un- 
locked the  door  of  plaintiff's  house,  found  the  fruit  jar 
in  or  under  the  bed,  and  took  out  a  part  of  the  money  and 
went  with  it  to  the  defendant,  who,  on  ascertaining  that 
he  had  not  taken  it  all,  directed  him  to  return  and  get 
the  remainder.  He  thereupon  returned  to  plaintiff's  house 
and  took  more  of  the  money,  but  left  a  remnant  in  the 
jar.  He  further  says  that  on  taking  the  money  to  the 
defendant  she  placed  it  in  a  baking  powder  can  and  buried 
it  in  or  under  one  of  the  mangers  in  the  cow  barn,  and 
that  from  the  moneys  so  received  she  gave  him  one  or 
two  gold  pieces.  On  the  following  day  she  went  with 
him  to  the  city  and  bought  him  a  suit  of  clothes  and 
pair  of  shoes.  On  Monday  an  oflScer  went  to  the  home 
of  defendant  for  the  purpose  of  interviewing  or  arresting 
the  boy,  and  according  to  his  story,  defendant  had  him 
conceal  himself  until  the  oflScer  had  left.  Upon  search 
of  the  premises  no  monfey  was  found,  but  at  the  place  un- 
der the  manger  where  the  boy  claims  defendant  concealed 
the  money  there  was  found  an  excavation  substantially 
such  as  he  described.  Cross-examination  of  this  witness 
developed  some  apparent  inconsistencies  in  his  story  and 
he  quite  frequently  professed  forgetfulness  as  to  some  of 
the  material  details.  The  record  as  made  by  him  seems 
to  indicate  that  he  is  not  of  a  high  order  of  intelligence, 
but  his  story  as  a  whole  is  neither  so  illogical  or  unnatural 
as  to  stamp  him  as  a  mental  incompetent.  His  testimony 
also  finds  some  support  in  the  testimony  of  others,  indicat- 
ing that  defendant  when  approached  with  reference  to  the 
transaction  denied  knowing  the  name  of  the  boy,  and  that 
she  admitted  having  concealed  him  from  the  officer  and 
in  other  ways  sought  to  prevent  his  prosecution. 

At  the  close  of  the  plaintiff's  testimony  the  defendant 
moved  the  court  as  follows  (we  quote  from  the  record)  : 
'*Mr.  Parsons:  At  the  close  of  the  testimony  for  the  plain- 
tiff, and  after  the  plaintiff  had  rested,  the  defendant  moves 
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the  court  to  strike  from  the  record  all  the  testimony  of 
witness,  Marion  Com^ys,  on  the  ground  that  the  exam- 
ination of  the  said  Marion  Com^ys  develops  that  he  is  of 
so  defective  memory  that  his  testimony  is  unworthy  of 
belief  and  no  credence  can  be  put  on  it;  second,  that  the 
examination  of  the  said  Marion  Comegys  discloses  to  the 
court  that  he  is  so  absolutely  untruthful  that  his  testimony 
can  not  be  considered  in  a  court  of  justice;  third,  that  the 
testimony  of  the  plaintiff's  other  witnesses  upon  every 
point  that  touches  the  said  Marion  Com^ys  absolutely 
disputes  his  testimony.  The  defendant  also  moves  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant on  the  ground  that  there  is  not  sufficient  evidence 
to  sustain  a  verdict;  second,  that  it  would  be  the  duty  of 
the  court  if  a  verdict  were  rendered  against  the  plaintiff 
in  this  case  to  set  it  aside."  Upon  the  submission  of 
this  motion  the  court  made  the  following  order:  "The 
evidence  of  the  boy  will  be  stricken  from  the  record  and 
the  motion  to  direct  a  verdict  will  be  sustained."  A  subse- 
quent motion  by  the  plaintiff  for  a  new  trial  was  overruled, 
and  judgment  upon  the  directed  verdict  was  entered  against 
plaintiff  for  costs,  and  he  appeals. 

It  is  unnecessary  to  enter  upon  any  discussion  of  this 
case.  The  bare  statement  of  the  facts  demonstrates  the 
erroneous  character  of  the  judgment.  That  experienced 
and  eminent  counsel  should  present  such  a  motion,  and 
that  the  learned  trial  court  should  sustain  it  is  explainable 
only  upon  the  theory  that  they  assumed  the  record  thus 
made  would  never  be  reviewed  upon  appeal  and  that  by 
this  short  and  unconventional  device  a  possible  injustice 
might  be  prevented.  It  ought  not  to  be  necessary  to  say 
that  the  credibility  of  the  witness  and  the  value  of  his 
testimony  were  matters  for  the  jury  alone.  Counsel  may 
have  believed  him  utterly  unworthy  of  credence  and  the 
court  may  have  fully  sympathized  with  that  view,  Qevei> 
theless,  it  was  the  right  of  the  plaintiff  to  have  the  judg- 
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ment  of  the  jury  thereon.  To  sustain  the  judgment  in 
this  case  would  be  to  establish  a  precedent  destructive  of 
the  fundamental  principles  underlying  our  jury  system- 
No  argument  can  add  emphasis  to  a  self-evident  propo- 
sition. 

A  new  trial  must  be  ordered,  and  for  that  purpose 
the  judgment  of  the  district  court  is  reversed. 


State  op  Iowa  v.  J.  D.  Oaeson,  Appellant. 

Fish  and  game:  shipment  out  of  the  state:  statute.  A  delivery 
of  game  to  a  common  carrier  for  transportation  to  a  point  out- 
side of  the  state,  in  violation  of  the  code  prohibiting  the  ship- 
ment of  game  out  of  the  state,  constitutes  a  shipment  within 
the  meaning  of  the  statute,  even  though  the  game  was  taken 
from  the  carrier  by  state  authorities  while  yet  within  the  state. 

Appeal  from  Clay  District   Court. — ^HoN.   D.   F.   Ooyle, 

Judge. 

Thursday,  June  9, '1910. 

The  defendant  was  convicted  of  shipping  game  birds 
out  of  the  state,  and  appeals. — Affirmed. 

Oeo.  A.  Heald,  for  appellant. 

H.  W.  Byers,  Attorney-General,  and  Charles  W.  Lyon, 
Assistant  Attorney-General,  for  the  State. 

Shebwin,  J. — The  defendant  delivered  to  the  United 
States  Express  Company  at  one  of  its  offices  in  this  state 
a  box  of  prairie  chickens  for  transportation  and  delivery  to 
a  commission  firm  in  Chicago,  111.  The  box  was  properly 
billed  to  the  address  placed  thereon  by  the  defendant  and 
Vol.  J47  Ia.— 36. 
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loaded  on  the  express  car  of  the  train  on  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  bound  for  Chi- 
cago. The  box  was  taken  from  the  express  company  and 
from  the  train  at  Marion,  Iowa,  by  a  deputy  game  warden 
of  the  state  who  acted  under  the  authority  of  a  search  war- 
rant. There  were  41  undressed  prairie  chickens  in  the 
box.  They  were  later  disposed  of  in  this  state  as  provided 
by  law. 

The  defendant  was  convicted  under  section  2555  of 
the  Code,  which  provides  that  "no  person  ...  shall 
ship,  take  or  carry  out  of  this  state"  any  game  birds.  He 
contends  that,  as  the  birds  were  taken  from  the  express 
company  while  in  this  state,  there  was  no  shipment  out  of 
the  state,  and  hence  no  violation  of  the  law.  He  says,  in 
effect,  that  the  state  authorities  stepped  in  with  a  search 
warrant,  and  prevented  the  completion  of  a  shipment  which 
would  have  been  unlawful  if  completed.  We  are  of  opinion 
that  the  delivery  to  the  carrier  for  transportation  to  a  point 
beyond  the  boundary  of  the  state  constituted  a  violation  of 
the  statute.  The  word  "ship,"  as  therein  used,  must  be 
given  its  usual  and  ordinary  meaning,  for  there  is  nothing 
in  the  law  itself  which  indicates  a  different  legislative  in- 
tent. The  words  "ship"  and  "shipment"  are  now  generally 
used  to  express  the  idea  of  goods  delivered  to  carriers  for 
the  purpose  of  being  transported  from  one  place  to  another, 
and  such  signification  is  given  to  them  by  lexicographers 
generally.  Webster's  International  Dictionary;  the  Cen- 
turay  Dictionary.  The  law  dictionaries  give  substantially 
the  same  definitions.  See  Abbott's,  Bouvier's,  and  Eapalje 
&  Lawrence's.  The  adjudicated  cases  are  in  general  accord 
on  the  question.  In  a  leading  case  in  England,  Bowes  v, 
Shand,  L.  R.  2  App.  Cas.  455,  the  court  was  unanimously 
of  the  opinion  that  the  word  "shipped"  -according  to  its 
natural  and  ordinary  signification  and  meaning  was  the 
putting  of  goods  on  board  a  vessel  and  taking  a  bill  of  lad- 
ing therefor;  and  it  was  there  held  that  goods  placed  on 
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board  in  the  month  of  February  were  not  shipped  in 
"Maroh  or  April,"  although  the  ship  did  not  in  fact  sail 
until  March.  In  Ledon  v.  Havemeyer,  121  N.  Y.  179 
(24  N.  E.  297,  8  L.  R.  A.  245),  it  was  held  that  a  con- 
tract for  the  sale  of  goods  calling  "for  shipment  within 
thirty  days"  does  not  require  a  clearance  of  the  vessel 
within  that  period,  but  there  was  a  compliance  if,  within 
that  time,  the  goods  were  put  on  board  a  vessel  for  trans- 
portation within  a  reasonable  time.  The  ordinary  meaning 
of  the  word  "shipped"  is  to  load  for  transportation.  Fisher 
V.  Minot,  10  Gray  (Mass.)  260;  Harrison  v.  Fortlage,  161 
U.  S.  57  (16  Sup.  Ct.  488,  40  L,  Ed.  616);  Caulkins  v. 
Hellman,  47  N.  Y.  449  (7  Am.  Rep.  461) ;  Schmertz  v. 
Dwyer,  53  Pa.  335.  The  defendant  has  not  presented  for 
our  consideration  any  case  which  announces  a  different 
rule.  In  Selkirk  v.  Stephens,  72  Minn.  335  (75  N.  W. 
386,  40  L.  R.  A.  759),  the  exact  point  was  not  decided, 
but  the  language  of  the  opinion  seems  to  recognize  the  rule 
as  herein  stated.  The  court  is  not  to  presume  that  the 
Legislature  intended  the  word  "ship"  to  mean  something 
different  from  its  ordinary  signification. 

There  is  no  merit  in  the  appellant's  contention,  and  the 
judgment  must  be,  and  it  is,  affirmed. 


State  of  Iowa  v.  Jesse  Finlby,  Appellant. 

Criminal  law:  evidence:  declaration  by  third  party:  objections. 
I  Where  a  party  has  made  no  objection  to  the  introduction  of  evi- 
dence upon  the  trial  he  can  not  complain  thereof  on  appeal. 
In  this  case  the  state  offered  evidence  in  rebuttal  as  to  a  declara- 
tion by  another  concerning  what  an  accomplice  in  the  crime 
told  him  as  to  who  had  committed  the  offense;  and  while  not 
admissible  as  substantive  evidence  yet  the  objection  can  not  be 
raised  for  the  first  time  on  appeal. 

Examination  of  witness:    discretion.    The  form  of  questions  pro- 
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2  pounded  to  a  witness  and  rulings  on  objections  to  the  examina- 
tion are  largely  matters  of  discretion  with  the  trial  court,  and 
will  not  be  interfered  with  on  appeal  unless  an  abuse  of  such 
discretion  is  shown. 

Instructions:    exceptions:    review  on   appeal.     Where   no   excep- 

3  tions  are  taken  to  the  instructions  given  by  the  trial  court  they 
will  not  be  reviewed  on  appeal. 

Appeal  from  Poweshiek  District  Court,  Hon,  B.  W, 
Pbeston,  Judge. 

Thttbsday,  June  9,   1910. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  murder  in  the  first  degree,  and  sentenced  to  the 
state  penitentiary  for  life.    He  appeals.    Affirmed, 

Tom  H.  Milner,  for  appellant. 

H.  W.  Byers,  Attorney-General,  and  Chas.  W.  Lyon, 
Assistant  Attorney-General,  for  the  State. 

Deemeb,  C.  J. — Defendant  is  accused  of  having  killed 
and  murdered  one  Thos.  W.  Bead.  The  murder  is  said  to 
have  occurred  in  January  of  the  year  1905 ;  and  the  state, 
for  a  conviction,  relies  largely  upon  the  testimony  of  one 
Philip  Martin,  who  it  is  admitted  was  an  accomplice,  if 
his  testimony  is  to  be  believed. 

Something  like  seven  assignments  of  error  are  made, 
but  they  may  be  grouped  under  three  heads.  First,  it  is 
contended  that  the  court  erred  in  its  rulings  on  the  admis- 
sion and  rejection  of  testimony ;  second,  that  it  erred  in  its 
instructions  to  the  jury;  and  third,  that  the  verdict  is  with- 
out support  in  the  testimony. 

I.  A  witness  called  by  the  state  in  rebuttal  testified 
to  a  declaration  made  by  one  McQ^e  as  to  what  Martin,  the 
accomplice,  told  him  (McGee)  as  to  who  had  killed  Bead. 
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McGee  had  been  called  by  defendant  as  a  witness  for  the 

defendant,  and  it  is  claimed  that  the  testi- 

evidencc:       '   monv  offered  by  the  state  rebutted  McGee's 

dec.aration  by  .  ** 

J^.rd^^rty;  tostimony,  or  at  least  tended  to  impeach 
McGee.  The  record  is  in  no  such  condition 
that  we  can  determine  this  question.  The  testimony  of 
which  complaint  is  made  was  not  objected  to  at  the  time  it 
was  offered,  or  at  any  other  time,  and  defendant  asked  no 
instructions  with  reference  thereto.  It  is  manifest  that  the 
testimony  was  not  admissible  as  substantive  evidence,  and 
that  it  may  not  have  been  admissible  at  all.  But  as  de- 
fendant made  no  objection  thereto  he  cannot  complain 
thereof  on  this  appeal.  Nowhere  in  the  record  made  in 
the  trial  court  was  there  any  objection  to  or  complaint 
made  of  this  testimony.  Without  objection  or  complaint 
in  the  lower  court  there  is  nothing  for  us  to  consider. 
State  V.  Bennick,  127  Iowa,  294;  State  v.  Stafford,  145 
Iowa,  285 ;  State  v.  Pratt,  20  Iowa,  268,  and  cases  cited. 

Eulings  on  objections  made  by  the  state  to  the  cross- 
examination  of  some  of  its  witnesses,  and  upon  objections 
made  by  the  defendant  to  the  form  of  certain  questions  pro- 
pounded to  its  witnesses  by  counsel  for  the 

3.  Examination  .    ^  i    •       i        /•         o      i  i* 

or  witness:       stato,   are  complained  of.     Such  rulings   as 

discretion.  .  ,  , 

are  well  known  are  largely  discretionary, 
and  an  appella'te  court  is  not  justified  in  interfering  in  the 
absence  of  a  showing  of  abuse  of  that  discretion.  This  does 
not  appear  in  the  record  as  presented  to  us.  Other  rulings 
are  complained  of  which  need  not  be  set  out,  as  they  em- 
body well-settled  principles  of  law,  which  need  not  be 
elaborated. 

II.     The  trial  court  gave  the  following,  among  other 

instructions:     "It  is  for  the  jury  to  say  whether  or  not. 

Instructions-     ^^^^^  all  the  facts  and  circumstauccs  proven 

^JgJ?°"**         on   the   trial,    there  has   been   suflScient   cor- 

appeai.  roboration  of  the  witness  Martin.    In  passing 

on  this  question,  it  is  proper  for  you  to  take  into  consider* 
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ation  any  statements  made  by  the  defendant,  Finley,  if 
made  in  reference  to  the  alleged  crime,  to  other  witnesses, 
or  on  the  witness  stand  in  his  own  behalf;  also,  whether  or 
not  he  was  with  Martin  on  the  evening  before  the  alleged 
killing,  and  the  circumstances  thereof,  and  his  conduct  and 
association  with  Martin  thereafter,  if  shown  and  as  shown; 
whether  or  not  the  defendant  Finley,  by  his  actions  or  con- 
duct, attempted  to  screen,  and  did  screen,  said  Martin 
from  suspicion  in  regard  to  the  transaction,  and  all  other 
facts  and  circumstances  shown  by  the  testimony,  as  bear- 
ing on  that  question."  This  is  complained  of  because  it 
is  said  it  was  impossible  for  the  jury  to  tell  whether  the 
court  was  referring  to  the  question  of  Finley's  credibility 
or  to  the  corroboration  required.  As  no  exception  was 
taken  to  this  or  any  other  instruction  given  by  the  trial 
court,  and  as  defendant  asked  no  instructions  there  is 
nothing  for  us  to  consider.  State  v.  Hathaway,  100  Iowa, 
225.  The  instruction  is  not  in  itself  erroneous  in  any 
event. 

III.  Defendant  did  not  file  a  motion  for  a  new  trial 
nor  did  he  ask  for  a  directed  verdict,  but  he  now  insists 
that  the  verdict  is  without  support  in  the  testimony.  With 
this  contention  we  cannot  agree.  There  was  sufficient  testi- 
mony, if  believed,  to  justify  the  verdict,  and  we  should 
not  interfere. 

We  see  no  tenable  ground  for  reversing  the  case,  and 
the  judgment  muat  be,  and  it  is,  affirmed. 


State  of  Iowa  v.  James  Watkins,  Appellant 

Criminal  law:  evidence:  instruction.  A  defendant  in  a  prosecution 
I  for  murder  can  not  complain  of  an  instruction  given  at  his  re- 
quest, to  the  effect  that  if  the  jury  find  a  certain  witness  to  be 
the  wife  of  the  defendant  no  consideration  fs  to  be  given  her 
testimony,  but  if  she  was  not  his  wife  it  should  be  given  such 
weight  as  it  was  entitled  to. 
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Murder:    self-defense:    evidence.     In  this  prosecuti^ext  instruc- 

2  the  evidence  is  reviewed  and  held  to  raise  an  issue  o^^  to  excite 
for  submission  to  the  jury.  ^^tpd  bv 

Saine:    provocation:    instruction.     To   render,  the   taking 

3  manslaughter  instead  of  murder,  the  provocation  must  be 
as  has  a  natural  tendency  to  produce  such  a  degree  of  excite- 
ment or  disturbance  of  mind  of  an  ordinary  person  as  to  de- 
throne reason  and  cause  him  to  act  from  passion  rather  than 
deliberation  and  judgment.  In  this  action  there  was  evidence 
that  defendant  had  previously  armed  himself  with  a  deadly 
weapon  for  the  encounter,  and  it  is  held  that  the  court's  instruc- 
tion that  to  constitute  great  and  present  provocation  which  would 
render  the  killing  manslaughter  instead  of  murder  there  must 
be  something  extraordinary,  was  not  erroneous,  especially  as  the 
court  also  instructed  that  the  provocation  must  be  sufficient  to 
excite  passion  in  a  reasonable  person. 

Appeal  from  Polk  Dutrict  Court. — ^Hon.  Jesse  A.  Milleb, 

Judge. 

Thttbsday,  June  9,   1910. 

The  defendant  was  convicted  of  murder  in  the  first 
degree,  and  appeals.     Affirmed, 

J.  B.  Bush  and  8.  Joe  Brown,  for  appellant. 

H.  W.  Byers,  Attorney-General,  and  Charles  W.  Lyon, 
Assistant  Attorney-General,  for  the  State. 

Ladd,  J. — ^I.     The  accused  killed  John  Weaver,  who 
had  been  a  boarder  at  his  house,  August  10,  1909.     The 
deceased  had  been  married  to  Mary  Sanders  in  the  fore- 
noon of  that  day.     She  had  lived  with  do- 
evidence:       '   fcudaut  eight  ycars,  but  had  left  him  two 

instruction.  -i  .  i  •  ttt  m 

days  prior  to  her  marriage  to  Weaver,  bne 
denied  ever  having  been  married  to  defendant,  but  the 
latter  testified  that  she  had  been  his  wife  during  the  time 
they  had  lived  together.     Objection  to  the  woman's  compe- 
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.    •    yOtneaa  because  wife  of  the  defendant  was  over- 

,  xis  the  witnesses  were  before  the  trial  court,  we 
or  on  tJ^         .  ,    .         *  T  .         1  1 

^.t   say  it  erred   in  crediting  the  woman  s   testimony 

,  .,>cead  of  the  man's.  It  instructed  the  jury  that  if  they 
lound  from  a  preponderance  of  the  evidence  that  she  was 
the  wife  of  defendant,  no  consideration  should  be  given  her 
testimony,  but  if  she  was  not  his  wife,  then  it  should  be 
given  such  weight  as  it  was  entitled  to  receive.  The  de- 
fendant requested  that  the  jury  be  so  instructed  and  there- 
fore he  cannot  be  heard  to  complain.  See  State  v.  Rocker, 
130  Iowa,  239;  Com.  v.  Mudgett,  174  Pa.  211  (34  Atl. 
588). 

II.  The  woman  testified  that  deceased  was  unarmed 
and  had  made  no  attack  on  defendant,  as  did  Mrs.  Stark, 
at  whose  house  the  shooting  occurred.     Their  testimony  was 

corroborated  by  that  of  McCray.     According 
self-defense:       to  defendant's  story,  after  an  interchanffe  of 

evidence.  ,  ,     ,  .  .    - 

words  concerning  their  respective  rights  to 
the  woman,  deceased  pulled  a  revolver,  a  scuffle  ensued 
when  defendant  got  hold  of  it,  pulled  the  trigger,  and  all 
was  over.  Plainly  enough,  the  issue  of  self-defense  was 
for  the  jury.  Moreover,  the  evidence  was  such  that  the 
jury  might  have  found  that  Mary  Sanders  was  not  de- 
fendant's wife,  that  he  had  been  aware  for  some  time  pre- 
vious of  her  intimacy  with  Weaver,  and  that  he  had  armed 
himself  with  a  loaded  revolver  for  the  purpose  of  killing 
his  rival,  and,  therefore,  that  the  provocation  was  not  such 
as  to  reduce  the  offense  to  that  of  manslaughter. 

III.  In  defining  the  provocation  which  would  render 
homicide  manslaughter  instead  of  murder,  the  court  said 
in  the  course  of  an  instruction  that,  "to  constitute  the  great 

and   present   provocation,    it   must  be   some- 
provocation:       thing  extraordinary  in  its  nature."     Appel- 

mstniction.  ...  ,  1.1 

ant  criticizes  the  use  of  the  word  "extraor- 
dinary," but  in  the  connection  foimd  and  followed  by  the 
sentence  indicating  precisely  what  was  intended,  it  could  not 
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have  been  prejudicial,  especially  in  view  of  the  next  instruc- 
tion directing  that  the  provocation  must  be  sufficient  to  excite 
passion  in  a  reasonable  person.  If  the  facts  were  as  related  by 
defendant,  the  killing  was  in  self-defense  and  not  owing 
to  other  provocation  than  the  assault  on  him.  If,  as  re- 
lated by  other  witnesses,  he  had  previously  armed  himself 
with  a  deadly  weapon  for  the  encounter,  then  the  provo- 
cation must  have  been  great  to  render  the  killing  man- 
slaughter instead  of  murder.  State  v.  Vance,  17  Iowa, 
138;  State  v.  HocJcett,  70  Iowa,  442.  It  must  have  been 
reasonable,  as  contended  by  appellant;  that  is,  such  provo- 
cation as  had  a  natural  tendency  to  produce  a  state  of  mind 
in  an  ordinary  man  of  average  disposition,  in  which  reason 
is  so  disturbed  or  obscured  by  passion  that  the  person  is 
likely  to  act  rashly,  without  due  deliberation,  and  from 
passion  rather  than  judgment.  In  other  words,  in  deter- 
mining whether  provocation  is  reasonable  or  sufficient, 
ordinary  human  nature,  the  average  of  men  of  fair,  aver- 
age mind  and  disposition  is  the  standard,  apd  the  provo- 
cation must  be  such  as  is  likely,  or  has  a  natural  tendency, 
to  produce  suoh  a  degree  of  excitement  or  disturbance  in 
the  mind  of  such  men  as  that  reason  is  dethroned  by  pas- 
sion, and  the  act  is  the  product  of  the  latter  rather  than 
judgment.  Maker  v.  People,  10  MicL  212  (81  Am.  Dec. 
781) ;  State  v.  Ferguson,  2  Hill  (S.  C.)  619  (27  Am.  Dec, 
412). 

Manifestly,  no  precise  line  can  be  drawn  by  which 
to  distinguish  between  provocations  which  will  and  will 
not  mitigate  the  offense  from  murder  to  manslaughter. 
But,  as  said  in  Clark  &  Marshall  on  the  Law  of  Crimes, 
355:  "Reasonableness  is  the  test.  The  law  contemplates 
the  case  of  a  reasonable  man — an  ordinary,  reasonable  man 
— and  requires  that  the  provocation  shall  be  such  as  might 
naturally  induce  such  a  man,  in  the  anger  of  the  moment, 
to  commit  the  deed.  The  rule  is  that  reason  should  at  the 
time  of  the  act  be  disturbed  by  passion  to  an  extent  which 
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might  render  ordinary  men,  of  fair,  average  disposition, 
liable  to  act  rashly  and  without  reflection,  and  from  passion 
rather  than  judgment."  Manifestly  the  provocation  cal- 
culated to  lead  to  this  result  must  be  something  more  than 
ordinary.  It  must  be  great  or  extraordinary,  as  the  jury 
was  told,  though  it  is  preferable  to  specifically  state  rather 
than  characterize  what  is  essential. 

We  have  discovered  no  error  in  the  rulings  complained 
of,  and  the  judgment  is  affirmed. 


State  op  Iowa  v.  B.  F.  Doughebty,  Appellant. 

Intoxicating  liquor:  former  jeopardy.  The  seizure  of  liquor  under 
a  search  warrant  is  primarily  a  proceeding  against  the  property 
seized,  the  question  being  whether  the  same  was  owned  or  kept 
for  sale  in  violation  of  law  at  the  time  of  seizure;  and  an  ad- 
judication  that  the  same  were  pot  kept  with  intent  to  sell  for 
wrongful  purposes  is  not  a  bar  to  a  prosecution  for  maintaining 
a  place  where  intoxicants  were  illegally  kept  for  sale  prior  to 
the  time  of  such  seizure. 

Appeal  from  Lucas  District   Court. — Hon.   C.   W.   Ver- 
million, Judge. 

Thubsday,  June  9,   1910. 

The  defendant  was  convicted  of  maintaining  a  liquor 
nuisance,  and  appeals.     Affirmed. 

Stuart,  Stuart  &  Stuart,  for  appellant. 

H.  W,  Byers,  Attorney-General,  Chas.  W.  LyoUy  As- 
sistant Attorney-General,  and  William  Collinson,  County 
Attorney,  for  the  State. 

Ladd,  J. — The  accused  was  indicted  for  having  main- 
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tained  a  place  wherein  intoxicating  liquors  were  alleged  to 
have  been  illegally  kept  for  sale  and  sold  since  January 
1.  1908.  He  was  convicted,  and  the  only  error  assigned 
is  the  ruling  by  which  a  plea  of  former  adjudication  was 
denied.  It  appeared  from  this  plea  that  on  July  15,  1909, 
a  search  warrant  was  sued  out  of  justice  court  and  intox- 
icating liquors  seized  thereunder,  that  defendant  and 
another  interposed  the  plea  in  justice  court  that  said  liquors 
were  not  kept  with  intent  to  sell  for  other  than  lawful  pur- 
poses and  ultimately  this  plea  was  sustained  and  said 
liquors  ordered  to  be  returned  to  them.  The  issue  therein 
was  whether  said  liquors  when  seized  were  owned  or  kept 
by  defendant  for  the  purpose  of  sale  in  violation  of  law. 
Section  2415,  Code.  This  was  decided  in  the  negative  and 
necessarily  exonerated  him  from  the  charge  of  illegally 
keeping  the  liquors  in  controversy.  But  he  may  have  had 
other  intoxicants  in  his  possession  at  the  time  or  before  or 
since  for  the  purpose  of  unlawful  sale,  and  a  subsequent 
finding  to  this  effect  was  not  inconsistent  with  the  above 
determination.  Search  warrant  proceedings  are  primarily 
against  the  liquor,  not  the  owner,  and  the  adjudication  is 
limited  to  the  beverage  seized  under  the  warrant.  If  such 
beverage  was  intoxicating,  no  more  was  determined  than 
that  defendant  was  not  keeping  it  with  intent  to  sell  in 
violation  of  law.  From  the  circumstances  that  he  was 
keeping  it  for  a  lawful  purpose,  it  does  not  necessarily  fol- 
low that  he  was  not  then  or  before  or  since  keeping  intoxi- 
cants for  an  unlawful  purpose.  The  vice  in  appellant's 
reasoning  lies  in  the  assumption  that  the  order  in  the  search 
warrant  proceedings  amounted  to  an  acquittal  of  some  of- 
fense; whereas,  it  merely  determined  defendant's  purpose 
in  keeping  the  particular  liquors  seized.  The  plea  of  de- 
fendant was  rightly  held  insufficient.    Affirmed. 


Digitized  by 


Google 


572  State  v.  Hulsman.  [147  Iowa 


State  op  Iowa  v,  Chables  B.  Hitlsman,  Appellant. 

Perjury:    indictment:  traverse  of  false  statements.    Perjury  con- 

1  sists  in  the  wilful  and  false  swearing  to  a  material  matter;  and 
both  the  indictment  and  the  evidence  must  traverse  the  truth 
of  the  statements  claimed  to  be  false.  In  this  action  perjury  is 
assigned  on  statements  contained  in  a  sworn  notice  of  claim  of 
ownership  of  property  and  the  indictment  fails  to  traverse  the 
statements  made  by  defendant  in  the  notice. 

Oath:    FORM  of.     There  is  no  statutory  form  of  an  oath  and  any 

2  form  thereof  which  is  calculated  to  appeal  to  the  conscience  of 
the  person  to  whom  it  is  administered  and  by  which  he  signifies 
that  his  conscience  is  bound  is  stifficient.  Omission  from  the 
oath  of  the  words,  ''So  help  you  God"  is  immaterial 

Appeal  from  Polk  District  Court. — ^Hon.  Jesse  A.  Milles, 

Judge. 

Fbiday,  June  10,  1910. 

The  defendant  was  tried  on  an  indictment  charging 
him  with  perjury.  He  appeals  from  a  judgment  on  a 
verdict  of  guilty.    Reversed. 

James  Nugent,  for  appellanit 

H.  W.  Byers,  Attorney-General,  and  Ohas.  W.  Lyon, 
Assistant  Attorney-General,  for  the  State. 

Sherwin,  J. — The  defendant  claimed  to  be  the  owner 
of  several  eases  of  shoes  which  had  been  levied  upon  as  the 
property  of  S.  E.  Carter,  and  served  a  notice  of  such 
ownership  on  the  sheriff  as  provided  by  section  3991  of  the 
Code,  whereupon  the  goods  were  released  from  the  levy.  The 
court  instructed  that  a  conviction  would  be  warranted  if 
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the  jury  found  that  at  the  time  the  defendant  signed  and 
swore  to  the  notice  and  at  the  time  he  delivered  it  to 
the  sheriff,  he  knew  that  he  was  not  the  owner  of  the 
shoes,  and  knew  that  he  had  not  bought  them  of  Carter 
and  paid  therefor  the  sum  alleged  therein  to  have  been 
paid.  The  instruction  was  erroneous  and  prejudicial. 
Perjury  under  the  statute  is  the  willful  false  swearing  to 
a  material  matter.  The  material  matters  in  this  case 
were  whether  the  defendant  was  the  owner  of  the  shoes 
at  the  time  in  question,  and  whether  he  bought  them  of 
Carter  and  paid  him  therefor  the  amount  stated  in  the 
notice  served  on  the  sheriff.  A  conviction  could  be  had 
only  upon  a  finding  that  such  material  matters  were  untrue 
in  fact.  In  State  v.  Oallaugher,  123  Iowa;  378,  we  held 
that  an  indictment  that  failed  to  traverse  the  truth  of 
the  false  testimony  was  fatally  defective.  And  of  course 
the  evidence  must  do  so.  The  indictment  in  the  instant 
case  fails  to  contradict  the  statements  made  by  the  de- 
fendant in  the  notice  served  on  the  sheriff,  and  the  court 
undoubtedly  fell  into  the  error  by  following  the  language 
of  the  indictment. 

The  notice  purports  to  have  been  signed  and  sworn 
to  before  a  notary  public.  The  notary  testified  that  the 
defendant  was  sworn  by  him,  but  that  he  did  not  remem- 
ber the  exact  form  of  the  oath  administered  to  him.  He 
said,  however,  that  he  did  not  think  he  used  the  words 
"So  help  you  God"  in  administering  the  oath.  Based 
upon  this  testimony  the  defendant  contends  that  there  is 
insuflScient  proof  that  an  oath  was  administered.  The 
statute  makes  no  general  requirement  as  to  the  form  of 
an  oath.  The  purpose  of  an  oath  is  to  secure  the  truth, 
and  hence  any  form  thereof  which  is  ordinarily  calcu- 
lated to  appeal  to  the  conscience  of  the  person  to  whom 
it  is  administered,  and  by  which  he  signifies  that  his 
conscience  is  bound,  is  suflScient.  27  Am.  &  Eng.  Enc.  of 
Law,  682;  State  v.   Gay,  59  Minn.  21    (60  N.  W.   676, 
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50  Am.  St.  Eep.  389);  O'Reilly  v.  People,  8fi  N.  Y. 
154  (40  Am.  Kep.  525);  2  Bouv.  Law.  Diet  320;  30 
Cyc.  1416. 

The  omission  of  the  words  "So  help  you  Gk)d"  is  im- 
material.   People  V.  Parent,  139  Cal.  600  (73  Pae.  423). 

Other  allied  errors  are  discussed  by  counsel,  but 
we  need  not  further  notice  same.  For  the  error  pointed 
out,  the  judgment  is  reversed. 


Habbt  B.  James,  Seeena  H.  James,  Appellants,  v.  John 
Newman,  Beda  Newman,  G.  W.  Vespebs  and  Mabt 
G.  Vespers,  Appellees. 

Mortgages:    transfer  of  property  to  mortgagee:   good  faith  pur- 

1  chaser:  assignment  of  mortgage.  Where  the  original  mort- 
gagee subsequently  acquires  full  title  to  the  property  by  a  convey- 
ance from  the  mortgagor  the  transaction  amounts  to  a  release  of  the 
mortgage,  and  an  innocent  purchaser  from  the  mortgagee  will 
take  the  property  free  from  the  lien  of  the  mortgage  as  against 
a  previous  unrecorded  assignment  of  the  same,  and  unaffected 
by  the  question  whether  he  had  actual  notice  of  .the  outstanding 
mortgage  or  not. 

Assignment  of  mortgages:    indorsement  on  margi)^  of  record:  con- 

2  structive  notice.  To  constitute  constructive  notice  of  the  assign- 
ment and  transfer  of  a  mortgage  the  assignment  transferring 
the  same  must  be  signed,  acknowledged,  recorded  and  properly 
indexed  as  required  by  statute.  But  granting  that  constructive 
notice  of  the  assignment  thereof  may  be  afforded  by  a  notation 
of  the  transfer  on  the  margin  of  the  record  of  the  mortgage,  the 
burden  rests  upon  one  claiming  under  the  assignment .  to  prove 
the  same  in  the  same  manner  as  other  written  instruments  of 
evidence  are  proven,  and  to  show  that  it  existed  upon  the  record 
prior  to  a  transfer  of  the  property  to  a  good  faith  purchaser.- 

Appeal  from  Appanoose  District  Court. — ^Hon.  Frank  W. 
Eichelberger,  Judga 

Friday,  June  10,  1910. 
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Action  in  equity  to  foreclose  a  mortgage  on  real 
estate.  Plaintiff  is  an  assignee  of  the  mortgage.  De- 
fense is  made  only  by  defendants  G.  W.  and  Mary  G. 
Vespers,  husband  and  wife.  These  defendants  were  not 
parties  to  the  mortgage,  but  were  subsequent  purchasers 
of  the  mortgaged  property  from  the  mortgagee  in  alleged 
good  faith  and  for  full  value  and  without  notice  of  plain- 
tiff's rights.  There  was  a  decree  for  the  defendants,  and 
the  plaintiffs  appeal. — Affirmed. 

H.  E.  Valentine,  for  appellants. 

Fee  &  Fee,  for  appellees. 

EvANs^  J. — The  real  estate  involved  was  formerly 
owned  by  John  Newman,  who  on  July  10,  1894,  executed 
a  mortgage  thereon  for  $400  to  the  Clark  &  Peatman  In- 
vestment Company.  The  mortgage  was  duly  recorded 
on  July  19,  1894.  As  the  mortgage  now  appears,  it 
bears  a  written  assignment  by  the  Clark  &  Peatman  In- 
vestment Company  to  Wm.  M.  James,  purporting  to  have 
been  made  on  July  10,  1894.  This  assignment,  however, 
was  neither  acknowledged  nor  recorded.  On  March  1, 
1895,  the  mortgagors,  John  Newman  and  wife,  conveyed 
the  property  by  warranty  deed  to  the  mortgagee,  Clark  & 
Peatman  Investment  Company,  and  thereupon  the  Clark  & 
Peatman  Investment  Company  conveyed  the  same  property 
in  like  manner  to  the  defendant  Vespers.  Vespers  bought  in 
good  faith  and  paid  a  consideration  of  $800  therefor  without 
any  actual  notice  of  any  outstanding  incumbrance  against 
the  premises.  The  interest  on  the  mortgage  was  paid  an- 
nually to  James  by  some  one  other  than  Vespers  up  to 
January,  1906.  The  plaintiffs  are  executors  of  the  estate 
of  William  M.  James.  There  are  other  facts  in  the  case 
which  we  will  notice  in  a  separate  division  of  the  opinion. 
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I.     The  first  question  presented  for  our  consideration 

is  whether  upon  the  facts  above  stated  Vespers  took  the 

property  discharged  of  the  Hen  of  the  mortgage.     It  will 

be  noticed  that  he  holds  his  title  by  direct 

I.    MOETGAGES:  *', 

*^*  rt*"  to  conveyance  from  the  mortgagee.  Did  such 
SSd^fSSh'  conveyance  discharge  the  mortgage  as  to  an 
SSgmn^nt  innoccut  purchaser  notwithstanding  the  fact 
mortgage.  ^j^^^  ^j^^  mortgagee  had  previously  sold  and 
delivered  the  note  and  mortgage,  and  had  no  interest  there- 
in at  the  time  of  the  conveyance,  there  being  no  record  of 
the  assignment?  We  think  the  point  is  fully  covered  by 
our  previous  decisions.  It  is  ordinarily  true  that  the  mort- 
gagor himself  may  not  take  advantage  of  the  failure  of  an 
assignee  to  record  his  assignment  of  a  mortgage,  provided 
the  assignee  has  possession  of  the  original  instruments. 
The  mortgagor  is  entitled  to  a  presentation  and  surrender 
of  the  original  instruments  as  a  condition  of  payment  there- 
of, and  this  is  ordinarily  a  suflicient  protection  to  him 
against  an  unrecorded  assignment.  It  is  also  ordinarily 
true  that  a  subsequent  purchaser  of  real  estate  may  not 
complain  of  a  failure  of  an  assignee  of  a  mortgage  to  record 
his  assignment  where  the  mortgage  itself  appears  of  record 
against  the  land.  In  such  a  case  the  purchaser  being 
charged  with  notice  of  an  outstanding  mortgage,  its  present 
ownership  is  deemed  immaterial  until  such  owner  is  in 
some  manner  misled  by  a  purported  release  or  subsequent 
assignment  by  the  original  mortgagee.  But  it  has  uni- 
formly been  held  by  this  court  heretofore  that,  where  the 
original  mortgagee  subsequently  acquires  the  full  title  and 
conveys  the  same  by  warranty  deed,  such  conveyance 
amounts  to  a  release  of  the  mortgage,  and  such  purchaser 
may  rely  upon  the  apparent  right  of  the  mortgagee  of  re- 
cord to  so  convey.  Where  an  assignee  of  a  mortgage  fails 
to  record  his  assignment,  he  takes  the  risk  of  dishonest  deal- 
ing on  the  part  of  the  mortgagee  with  subsequent  innocent 
purchasers.    Jeiiks  v.  Shaw,  99  Iowa,  604;  Bank  v  Ander- 
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son,  14  Iowa,  544;  Central  Trust  Co.  v.  Stepanek,  138 
Iowa,  131;  Fanner  v.  Bank,  130  Iowa,  469;  Livermore  v. 
Maxwell,  87  Iowa,  706;  Parmenter  v.  Oakley,  69  Iowa, 
338;  Bowling  v.  Cook,  39  Iowa,  200.  See,  also.  Wood- 
worth  V.  McCollum,  16  N.  D.  42  (111  K  W.  623).  The 
reasons  for  the  rule  are  fully  discussed  in  the  cited  cases 
and  it  will  serve  no  useful  purpose  that  we  repeat  the  dis- 
cussion. 

It  is  argued  by  appellant,  however,  that  it  appears 
from  the  testimony  of  Vespers  that  he  knew  nothing  about 
the  original  mortgage,  and  that,  therefore,  he  could  not  be 
injured  by  the  failure  of  plaintiffs'  testate  to  record  his 
assignment.  It  appears  that  Vespers  was  an  unlearned 
man,  apparently  without  experience,  and  purchased  the 
property  without  an. abstract  of  title.  He  was  manifestly 
incapable  of  forming  any  judgment  of  his  own  as  to  the 
state  of  the  title  he  was  purchasing,  but  relied  wholly  upon 
the  assurances  of  others.  He  was  assured  that  "There  was 
nothing  against  it,"  and  he  relied  upon  such  assurance. 
Such  assurance  could  have  been  honestly  given  by  any  per- 
son who  should  examine  the  indexes,  and  ascertain  that  the 
only  mortgage  appearing  against  the  property  was  one 
made  to  the  present  grantor  as  mortgagee.  Vespers  would 
not  lose  his  status  as  an  innocent  purchaser  simply  because 
he  -was  not  himself  versed  in,  or  able  to  comprehend,  the 
details  of  the  title  he  was  acquiring.  The  important  ulti- 
mate fact  to  him  was  that  he  was  buying  a  clear  title.  He 
was  so  assured.  The  assurance  was  justified  upon  the 
record.  He  was  charged  with  constructive  notice  of  the 
mortgage  as  a  mortgage  to  his  warrantor.  The  fact  that  he 
had  no  actual  notice  of  it  would  not  affect  the  status  of 
either  party.  The  argument  urged  by  appellant  would 
hold  that,  if  Vespers  had  actual  notice  of  the  mortgage,  he 
could  stand  before  us  as  an  innocent  purchaser;  but  that, 
inasmuch  as  he  had  no  actual  notice,  he  was  not  an  inno- 
cent purchaser.    We  do  not  deem  the  point  well  taken,  and 

Vol.  147  IA.--37. 
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we  hold  that  he  was  an  innocent  purchaser,  regardless  of 
the  question  whether  he  had  actual  notice  of  the  out- 
standing mortgage. 

II»     In  addition  to  the  facts  already  stated,  there  ap- 
pears at  the  present  time  upon  the  margin  of  the  record 
of  the  mortgage   in  suit  the  following:     "For  value   re- 
ceived we  hereby  assign  the  within  mortgage 
OF  MOETCAGEs:    to  William  M.   James.     Clark  &  Peatman 
on  margin         Investment  Co.    William  Peatman,  9-24-94." 

of  record: 

ooM^ctive  i^  ig  argued  by  appellant  that  this  purported 
assignment  upon  the  margin  of  the  record 
was  equivalent  to  the  recording  of  the  assignment,  and  im- 
parted constructive  notice  of  such  assignment.  The  dis- 
cussion of  appellant  at  this  point  deals  with  the  interesting 
question  whether  an  assignment  of  a  mortgage  may  be  so 
made  upon  the  margin  of  the  record  of  such  mortgage  as 
to  impart  constructive  notice.  The  state  of  this  record  will 
not  justify  us  in  entering  upon  that  question.  That  an 
assignment  properly  made  upon  a  margin  of  the  record  of 
a  mortgage  would  be  suflScient  actual  notice  to  any  person 
who  saw  the  same  may  be  conceded.  Whether  it  should  be 
deemed  constructive  notice  as  against  all  the  world  is  a 
very  different  question.  Assuming  that  it  should  be  so 
deemed,  the  burden  would  still  rest  upon  the  plaintiff  to 
prove  the  assignment  in  the  same  manner  as  any  other 
written  instrument  of  evidence.  This  alleged  instrument 
as  it  appears  upon  the  margin  of  the  record  was  not  ac- 
knowledged, and  was  therefore  not  self-identifying  as  an 
instrument  of  evidence.  It  purports  to  have  been  executed 
by  William  Peatman.  What  relation  he  sustained  to  the 
company  or  what  authority,  if  any,  he  had,  does  not  appear. 
No  foundation  was  laid,  nor  was  any  preliminary  proof 
offered,  of  the  fact  of  the  execution  of  this  instrument  as  a 
basis  for  its  introduction,  and  it  was  received  into  the  rec- 
ord over  proper  objection  by  defendant.  Still  more  serious 
for  appellant  is  the  fact  that  the  record  contains  no  evi- 


Digitized  by 


Google 


June  1910]  James   v.    Newman.  579 

dence  nor  offer  of  any,  to  show  when  this  writing  was  ac- 
tually made  upon  the  margin  of  the  record.  The  appellant 
relies  upon  the  writing  itself  as  proof  of  that  fact.  The 
writing  itself  does  not  purport  to  bear  a  date,  unless  the 
figures  "9-24-94"  following  the  name  of  William  Peatman 
can  be  construed  as  such.  This  is  the  assumption  of  ap- 
pellant's argument;  it  being  assumed  that  such  marginal 
entry  was  made  on  September  24,  1894.  If  such  marginal 
entry  can  be  deemed  constructive  notice,  it  was  surely  in- 
cum>bent  upon  the  plaintiff  to  prove  by  some  proper  evi- 
dence that  it  existed  upon  the  record  prior  to  March  1, 
1895,  and  we  think  appellant  has  failed  at  this  point. 

Speaking,  however,  to  the  merits  of  the  legal  question 
here  proposed,  we  may  say  that  constructive  notice  as  dis- 
tinguished from  actual  notice  is  a  creation  of  the  statute, 
and  is  available  to  a  party  only  in  accord  with  the  provi- 
sions of  the  statute.  In  order  to  impart  constructive  notice 
to  third  persons  of  any  instrument  of  transfer  by  one  per- 
son to  another,  the  statute  contemplates  and  requires  that  it 
be  properly  acknowledged  by  the  parties,  and  that  it  be 
filed  for  record  and  spread  upon  the  records  of  the  county 
recorder,  and  that  it  be  properly  indexed.  Code,  section 
2927  et  seq.  We  know  of  no  rule  of  law  that  would  justify 
us  in  dispensing  with  these  prerequisites  to  constructive 
notice.  Appellant  places  reliance  upon  a  remark  contained 
in  the  opinion  in  the  case  of  Bank  v.  Anderson,  supra, 
wherein  this  method  of  assignment  is  suggested  as  a  method 
whereby  such  assignment  "must  inevitably  be  seen  by  any 
one  looking  for  incumbrances."  This  suggestion  was  mani- 
festly intended  to  point  out  a  way  whereby  actual  notice 
could  be  imparted.  There  is  no  suggestion  in  the  opinion 
that  such  method  would  impart  constructive  notice  to  one 
who  had  no  actual  notice.  Appellant,  also,  relies  upon  the 
ca6e  of  Savings  Bank  v.  Colby,  105  Iowa,  424.  This  case, 
however,  is  not  in  point.  In  that  case  a  mortgagee  wrong- 
fully obtained  from  the  mortgagor  new  notes  and  mortgage 
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in  satisfaction  of  a  prior  mortgage  which  the  mortgagee  had 
previously  transferred  and  did  not  then  own.  The  new 
notes  so  obtained  were  transferred  by  him  to  a  national 
bank.  Such  national  bank  was  forbidden  by  the  law  of  its 
organization  to  take  real  estate  as  security.  It  did  not,  in 
fact,  take  the  mortgage  as  security,  but  took  the  notes  alone 
without  any  knowledge  of  the  existence  of  the  mortgage, 
securing  the  same,  and  therefore  without  any  reliance  there- 
on. It  was  held  that  it  was  in  no  position  to  challenge  the 
first  mortgage  in  the  hands  of  its  purchaser. 

We  think  that  the  defendants,  G.  W.  Vespers  and 
wife,  by  their  purchase,  took  the  mortgaged  property  dis- 
charged of  the  lien  of  the  mortgage.  The  trial  court  so 
held,  and  its  decree  is  affirmed. 


J.  J.  Hoppes  v.  Des  Moines  City  Eailway  Company, 

Appellant. 

Drainage:    obstruction    to   flow   of   surface   water:    pleadings: 

1  sufficiency:  appeal.  A  petition  in  an  action  for  damages  caused 
by  obstructing  the  flow  of  surface  water,  which  fails  to  allege 
interference  by  defendant  or  any  one  else  with  the  now  of  the 
water  in  any  manner,  is  insufficient;  but  where  no  objection  to 
the  pleading  is  interposed  on  the  trial  and  the  same  proceeds  with 
acquiescence  of  the  parties  as  though  the  pleading  was  sufficient 
in  this  respect,  it  will  be  so  treated  on  appeal. 

Same:    street  grades:    duty  of  adjoining  owner.     Where  a  city 

2  has  not  established  a  grade  line  for  its  streets  an  abutting  prop- 
erty owner  is  not  required  to  bring  his  lots  to  the  existing  grade 
to  protect  the  same  from  overflow  by  surface  water. 

Same:    street  drains:   evidence.    In  this  action  for  injury  to  abut- 

3  ting  lots  by  overflow  of  surface  water  the  questions  of  whether 
the  damage  resulted  from  unusual  rainfall,  and  whether  the  tiles 
provided  could  reasonably  be  expected  to  carry  the  water  across 
the  street,  were  for  the  jury. 

Pleadings:    assignment  of  cause  of  action:    admission:   evidence. 

4  A  general  denial  in  answer  to  a  petition  getting  out  a  copy  of  a 
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written  assignment  of  the  cause  of  action  is  an  admission  of  the 
genuineness  of  the  signature  to  the  assignment  but  nothing 
more.  And  to  authorize  recovery  by  the  assignee  a  delivery  of 
the  assignment  must  be  shown,  and  this  is  ordinarily  done  by  in- 
troducing the  instrument  in  evidence. 

Assignment  of  cause  of  action:    evidence.    In  this  action  to  recover 
5    by  an  assignee  of  a  claim  for  damages  evidence  of  the  assign- 
ment of  the  claim  is  reviewed  and  held  to  present  a  question  for 
the  jury. 


Appeal  from  Polk   District   Court. — Hon.   Hugh   Brbn- 

NAN,  Judge. 

Fbiday,  June  10,  1910. 

Action  for  damages  resulted  in  a  judgment  against 
defendant,  from  which  it  appeals.    Reversed. 

C.  C.  Cole  and  John  Newbum,  for  appellee. 

Ouemsey,  Parker  &  Miller,  for  appellant. 

Ladd,  J. — The  case  is  peculiar,  in  that  no  cause  of 
action  was  stated  in  the  petition.  In  the  first  count  plain- 
tiff claimed  damages  "by  reason  of  overflow  of  surface 
water  overflowing  his  lots  ...  by  reason  of  the  stop- 
ping of  the  natural  course  of  the  water  flow  at  East  Thir- 
tieth and  North  streets,  city  of  Des  Moines."  In  the  second 
count  the  claim  is  for  damages  to  the  lots  of  B.  F.  Plum- 
mer,  alleged  to  have  been  assigned  to  plaintiff,  and  "by  rea- 
son of  damages  sustained"  by  Plummer  "by  reason  of  the 
overflow  of  surface  water  on  his  property,  .  .  .  caus- 
ing the  interference  and  hindrance  of  the  natural  water 
course.  Said  dam  and  stoppage  of  the  natural  flow  of  water 
is  in  East  Thirtieth  and  North  streets."  The  third  count 
is  based  on  a  claim  of  Ed  Hanson  alleged  to  have  been 
assigned  to  plaintiff,   and  in  the  language  of  the  second 
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count.  The  petition  alleged  generally  that  the  floods  were 
in  May  and  August,  1908.  In  response  to  motions  for 
more  specific  statement,  plaintiff  filed  an  amendment  al- 
leging the  time  to  have  been  August  14,  1908,  "that  the 
natural  course  of  water  flow"  was  from  the  northwest  to 
the  southwest,  and  that  the  assignment  of  Plummer  was 
oral  at  first  and  afterwards  reduced  to  writing  and  that 
of  Hanson  oral.  In  a  second  amendment  the  damages 
claimed  in  each  count  were  itemized.  In  the  third  amend- 
ment, "in  addition  to  damages  for  the  times  already  set 
out,"  damages  suffered  by  Plummer  and  Hanson  in  1907 
are  claimed,  but  on  what  ground  save  inferentially  was  not 
alleged.     The  answer  was  a  general  denial. 

It  will  be  observed  that  neither  the  petition  nor  amend- 
ments charge  defendant  or  any  one  else  with  having  inter- 
fered with  the  flow  of  water  either  rightfully  or  wrong- 
fully.    But  no  objection  on  this  ground  was 
obstruction        iutcrposed  by  demurrer,  motion  to  direct  ver- 

to  flow  of  ,.  .  i.     .      1 

surface  water:    dict,  or  m  arrcst  of  judgment,  and,  as  de- 

pleadings:  '         '  j       o  7,  7 

appiar*^^'  fendant  was  content  not  to  take  exception  to 
the  sufficiency  of  the  petition  as  amended  in 
the  trial  court,  it  may  be  that  he  ought  not  to  be  heard 
to  do  so  here  by  pointing  out  discrepencies  in  this  respect 
between  the  allegations  of  the  petition  and  the  issues  as  sub- 
mitted to  the  jury.  The  trial  seems  to  have  proceeded  as 
though  the  allegations  were  that  defendant  had  obstructed 
the  flow  of  water  in  a  water  course  by  replacing  a  bridge 
by  tile  inadequate  to  carry  off  the  water  at  the  intersec- 
tion of  North  and  Thirtieth  streets  in  Des  Moines,  and 
so  doing  negligently,  and,  no  objection  having  been 
urged  that  these  matters  had  not  been  pleaded,  ac- 
quiescence in  their  adjudication  may  have  been  rightly  as- 
sumed. Hoyt  V,  Hoyt,  68-  Iowa,  703;  White  v.  Byam.  96 
Iowa,  166;  McFarland  v.  Muscatine,  98  Iowa,  199;  Hobhs 
V.  Marion,  123  Iowa,  726;  Buce  v.  Eldon,  122  Iowa,  92; 
Osborne  v.  Metcalf,  112  Iowa,  540.    The  practice,  however, 
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is  not  to  be  approved  and  is  adverted  to  now  that  the  de- 
fects in  pleading  may  be  obviated  before  another  trial. 

II.  In  1901  the  defendant  extended  its  track  on  Thir- 
tieth street  in  Des  Moines  north  to  North  street,  and  then 
in  an  easterly  direction  on  it.  Another  track  was  put  in 
two  or  three  years  later.  At  the  intersection  of  North  and 
Thirtieth  streets  there  had  been  a  bridge  with  opening  be- 
neath about  ten  feet  wide  by  six  feet  deep.  A  ditch  eight 
feet  wide  and  four  feet  deep  extended  from  the  north  or 
northwest  beneath  this  bridge,  and  through  it  the  surface 
water  ordinarily  flowed  off.  As  we  understand  the  record, 
this  bridge  was  removed  by  defendant  and  two  twenty-four 
inch  tiles  laid  in  the  ditch  through  the  street,  and  it  filled. 
Several  witnesses  say  that,  in  addition  to  this,  there  was  a 
small  box  passageway  for  the  water.  As  to  whether  de- 
fendant also  raised  the  physical  grade  is  in  dispute;  some 
witnesses  testifying  that  it  did  raise  the  grade  of  North 
street  about  two  feet,  and  that  the  city  raised  that  on  Thir- 
tieth street  about  the  same,  while  others  say  that  in  laying 
the  tracks  no  change  in  grade  was  effected.  The  evidence  is 
also  in  conflict  as  to  whether  there  was  a  waterway  or 
course  at  that  place.  SuflSce  it  to  say  that  the  evidence 
was  such  that  the  jury  might  have  found  there  to  have  been 
a  waterway  such  as  that  defendant  might  not  have  lawfully 
obstructed,  and  that  it  in  laying  its  track  raised  the  street 
grade. 

The  evidence  also  was  in  conflict  as  to  whether  the  tile 
afforded  an  adequate  outlet  for  water  such  as  might  rea- 
sonably be  anticipated  to  accumulate  for  passage  at -that 
place.  The  assumption  on  the  part  of  the  appellant  that 
the  city  raised  the  grade  of  North  street,  if  it  was  changed 
in  laying,  the  tracks,  and  that  tiles  were  laid  under  the 
supervision  of  the  city,  is  not  borne  out  by  the  record. 

No  grade  line  for  either  street  had  been  established  by 
ordinance  or  resolution  of  the  city  council,  and  therefore 
neitJier  plaintiff  ^or  his  assignors  were  under  anj^  obliga- 
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tion  to  bring  their  lots  up  to  the  level  of  the  physical  grade. 
,    ,      Even  if  water  did  stand  over  the  grade  for 

a.  Samb:  street  ^  ^ 

SSy*?^  adjoin-    ^    time,    the    evidence    was    such    that    the 
ing  owner.        j^^  might  havB  fouud  that  it  was  unduly 
held  back  by  reason  of  the  inadequacy  of  the  tiles  to  carry 
it  off  with  reasonable  celerity. 

Whether  the  injury  was  due  to  an  unprecedented  rain- 
fall and  the  tiles  were  suflScient  to  carry  off  the  water  which 
might  reasonably  be  expected  to  accumulate  were  appropri- 
ate issues  for  the  jury.     Appellant  suggests 
''  drains:"  that,  iuasmuch  as  defendant  occupied  a  pub- 

lic street,  it  was  under  no  obligation  to  pro- 
vide a  passageway.  This  does  not  meet  the  case.  Whether 
required  to  or  not,  it  did  remove  the  bridge  and  inserted 
the  tile  instead,  and,  if  thereby  it  n^ligently  obstructed 
the  proper  flow  of  water  in  a  water  course,  it  is  liable  for 
consequential  damages,  regardless  of  any  supposed  liability 
on  the  part  of  the  city. 

III.    As  said,  the  petition  alleged  injury  to  the  premi- 
ses of  one  Plummer,  and  that  he  had  assigned  his  claim 
for  damages  to  plaintiff.     No  evidence  whatever  of  any  as- 
^  signment  was  adduced  at  the  trial,  and  yet, 

4.  Pleadings:  °         ^  ^         . 

S?*SuS^"*  according  to  an  answer  to  a  special  interro- 
Sdmf^uTn:  g^tory,  $200  of  the  verdict  was  for  damages 
evidence.  ^^   Plummer's    property.      True,    what    pur- 

ported to  be  a  copy  of  a  written  assignment  from  Plummer 
to  plaintiff  was  made  part  of  and  attached  to  the  petition, 
and,  the  answer  being  a  general  denial,  the  genuineness  of 
the  signature  thereto  was  thereby  admitted.  Section  3640, 
Code.  But  nothing  more  than  the  genuineness  of  the  sig- 
nature is  to  be  inferred  from  omission  to  put  such  signa- 
ture in  issue  by  the  answer.  Delivery  must  be  shown 
whether  the  signature  be  admitted  or  proven  by  evidence 
adduced  at  the  trial,  and  ordinarily  this  is  done  by  intro- 
ducing the  instrument  in  evidence.     In  the  absence  of  any 
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proof  of  the  assignment  of  the  claim,  it  was  error  to  allow 
recovery  thereon. 

IV.     Nor  was  the  evidence  of  an  assignment  of  Han- 
son's claim  to  plaintiff  conclusively  established  as  held  by 
the  court.    Hanson  testified  as  follows:    "Q.  I  believe  you 
5.  Assignment       ^^^^  &  claim  in  here  that  you  have  assigned, 
OF  action:        ^^^^  you?    A.  I  think  so;  yes,  sir.     Q.  You 
evidence.  assigned  it  to  Mr.  Hoppes?     A.  Yes,  sir." 

But  farther  on  he  said:  "I  do  not  know  as  I  assigned  my 
claim  over  to  him.  I  never  signed  any  writing  at  all  giv- 
ing him  any  right  to  sue  for  damages.  Q.  Did  you  know 
that  your  claim  was  in  this  case  at  all  ?  A.  Well,  my  claim 
is  here,  I  guess,  but  I  did  not  assign  it  to  Mr.  Hoppes  that 
I  know  of .  ...  I  don't  know  what  was  said  about 
Mr.  Hoppes  bringing  suit  in  my  behalf.  Don't  remember 
saying  anything  to  that  effect.  ...  I  never  sold  him 
or  transferred  to  him  any  right  to  bring  suit  as  to  this 
claim.  I  did  not  sell  my  claim  to  anybody.  We  were 
talking  about  it.  I  still  own  the  claim."  Redirect:  "And 
you  never  transferred  it  to  him  for  the  purpose  of  bringing 
this  action?  A.  He  and  I  were  talking  about  it,  and  he 
told  me  to  come  in  and  see  you.  Q.  Did  you  transfer  it  to 
him  ?  State  what  you  said.  A.  No ;  I  do  not  know  that  I 
ever  did."  Here  counsel  suggested  the  dismissal  of  the 
claim,  and  witness  testified  that  he  had  talked  with  counsel 
about  damages  to  his  potatoes,  and  that  he  should  have 
something.  The  witness  then  inquired  what  was  meant  by 
assigning,  and  was  told  that  it  meant  "transferring  for  the 
purpose  of  .bringing  this  action.  By  the  Court:  You  have 
a  right  under  the  law  to  assign  this  claim,  if  you  have  one, 
and  the  person  to  whom  you  assign,  or  give  the  authority, 
may  bring  the  action.  Now,  did  you  in  talking  to  Mr. 
Newman  or  to  Mr.  Hoppes  give  either  one  of  them  the 
right  to  bring  this  action  for  you  ?  A.  Well,  since  you  show 
it  out  to  me  in  the  light  of  it,  I  guess  I  did  to  Mr.  Hoppes. 
I  did  not  understand  what  you  were  trying  to  get  at."    Re- 
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cross-examination:  "Q.  What  did  you  say  to  Mr.  Hoppes? 
A.  We  were  talking  about  it  one  day,  and  I  was  telling 
him  about  my  stuflF  being  damaged  by  the  water,  and  he 
said  he  thought  Ve  could  get  damage  for  it,  and  I  said,  if 
we  can,  we  ought  to  have  it.  To  put  stuff  out  there  and 
lose  it  out,  we  ought  to  have  something  for  it.  Q.  What 
else  did  you  say  to  him  about  it?  A.  We  did  not  say  a 
great  sight  about  it.  He  said  we  could  go  up  here  and  try 
to  get  damages  for  our  stuff,  and  I  suppose  he  came  up  and 
seen  about  it,  and  I  came  afterwards.  I  never  told  him 
that  he  could  have,  my  claim  against  the  company  or  the 
claim  should  be  transferred  to  him,  so  that  he  could  bring 
the  suit.  I  do  not  know  that  I  ever  told  him  he  could  have 
my  claim.  I  never  told  him  it  should  be  his  claim  for  the 
purpose  of  bringing  suit.''  Here  coimsel  for  plaintiff  again 
suggested  a  dismissal  of  the  claim,  but  the  court  expressed 
the  view  that  the  witness  did  not  wish  it  to  be  understood 
that  he  had  given  his  claim  away  for  fear  he  would  get 
nothing  for  it,  to  which  the  witness  assented.  "By  the 
Court:  But  in  this  talk  with  Mr.  Newman  did  you  au- 
thorize him  and  Mr.  Hoppes  to  bring  this  action  for  you, 
and  what  was  recovered  you  were  to  get?  A.  Certainly 
that  is  the  way  it  was."  Here  defendant  moved  the  an- 
swer be  stricken  as  a  conclusion,  and  the  court  explained 
that  he  was  interfering  because  of  the  witness'  misunder- 
standing and  inquired  if  plaintiff  still  insisted  on  dismiss- 
ing the  claim.  Counsel  replied  he  would  take  the  chance  of 
trial.  Again  the  witness  was  asked  on  cross-examination 
to  relate  what  was  said  between  him  and  Hoppes  or  be- 
tween him  and  Newman,  and  answered  that  the  talk  was 
that  they  ought  to  have  damages,  that  Hoppes  said  he  was 
going  to  see  about  bringing  suit;  that  he  did  not  remember 
that  anything  was  said  about  bringing  it  in  his  name;  that 
"there  was  nothing  said  about  his  suing  for  my  claim,  or 
me  suing  for  his  claim,  or  each  fellow  bringing  his  own 
suit,  only  h^  was  coming  to  see  about  it;"  thj^t  at  Hoppes' 
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suggestion  he  saw  Newman,  and  supposed  "he  talked  it  was 
going  to  be  brought  in  Hoppes'  name,"  but  "there  was 
nothing  much  said  about  it  .  .  .  Hoppes  said  it  was 
to  be  brought  in  his  name.  This  was  before  we  ever  con- 
sulted a  lawyer."  Counsel  for  plaintiff  then  asked  whether 
he  told  attorney  for  plaintiff,  "You  would  assign  your 
claim  to  Mr.  Hoppes  as  well  as  the  rest  of  them,  and  he 
would  bring  the  action  for  all  of  them,"  and  the  answer 
was :  "Yes ;  I  guess  I  did."  Q.  And  you  consented  to  that, 
did  you  not  ?  A.  Yes,  sir."  It  will  be  observed  that,  when 
the  witness  was  called  upon  to  relate  what  was  said,  he  in- 
sisted that  nothing  which  might  be  construed  as  an  assign- 
ment was  said  to  either  counsel  or  plaintiff,  but  in  the  first 
instance  stated  there  was  an  assignment,  and  such  might  be 
inferred  from  his  last  assertion  that  he  had  consented. 
Whether  the  latter  was  induced  by  fear  that  the  claim 
might  be  dismissed  and  what  he  had  said  before  was  true 
ought  not  to  have  been  determined  by  the  court,  but  the 
issue  as  to  whether  there  was  any  assignment  of  his  claim 
to  plaintiff  should  have  been  submitted  to  the  jury. 

V.  Exception  is  taken  to  the  instruction  on  measure 
of  damages,  and  it  may  be  that  the  rule  applied  to  the 
claim  of  plaintiff  was  not  quite  consistent  with  that  applied 
to  the  claim  of  Plummer.  Aside  from  this,  the  law  as 
laid  down  was  well  calculated  to  the  ascertainment  of  the 
damages  suffered.  See  Tretter  v.  Railway,  126  N.  W. 
339;  McMahon  v.  Dubuque,  107  Iowa,  63,  77  'N.  W.  517, 
70  Am.  St.  Rep.  143. 

Because  of  the  errors  pointed  out,  the  judgment  is 
reversed. 
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The  State  of  Iowa,  Appellee,  v.  John  Junkins, 
Appellant. 

Murder:     mitigation  of  death  penalty:    evidence.     On  this  prose- 

1  cution  for  murder  resulting  in  a  judgment  assessing  the  death 
penalty,  the  evidence  is  reviewed  and  held  insufficient  to  show 
such  defective  mental  and  moral  capacity  of  defendant  as  to 
justify  mitigation  of  the  judgment. 

Same:     misconduct  in  argument.    Although  the  argument  of  counsel 

2  for  the  state  that  the  death  penalty  ought  to  be  imposed  because 
in  the  event  of  life  imprisonment  there  was  a  probability  that 
defendant  might  be  paroled  or  pardoned,  while  improper,  was 
not  ground  for  reversal  in  this  case,  because  under  the  record 
there  was  no  reasonable  probability  that  the  verdict  would  have 
been  otherwise  had  the  objection  to  the  argument  been  sus- 
tained. 

Appeal  from  Appanoose  District  Court, — ^Hon.  M.  A. 
Roberts,   Judge. 

Feiday,  June  10,  1910. 

The  defendant  appeals  from  a  conviction  of  murder 
in  the  first  degree.  So  far  as  is  necessary  for  an  under- 
standing of  the  case,  the  facts  are  stated  in  the  opinion. 
Affirmed, 

Joseph  C.  Mitchell,  Francis  M.  Hunter,  John  B. 
Price,  and  Clarence  Baker,  for  appellant. 

n.  W,  Byers,  Attomey-Oeneral,  and  Chas,  W,  Lyon, 
Assistant  Attorney-General,  for  the  State. 

Weaver,   J. — In   the  early   evening  of  February   6, 
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1909,  Clara  Eosen,  a  reputable  young  lady  residing  in  the 
city  of  Ottumwa,  left  her  home  to  call  upon  her  sister, 
Mrs.  Nelson,  who  lived  a  few  blocks  distant.  Not  arriving 
there,  her  friends  became  alarmed  and  entered  upon  a 
search,  which  resulted  after  a  few  hours  in  the  discovery 
of  her  dead  body  not  far  from  the  Nelson  home,  in  an  old 
cellar  or  excavation  upon  a  vacant  lot  from  which  a  build- 
ing had  at  some  time  been  removed.  Some  brush  had 
been  thrown  over  the  body,  but  it  was  not  effectually  con- 
cealed. That  she  had  met  a  violent  death  was  clearly  ap- 
parent. The  young  woman's  skull  had  been  crushed,  and 
there  were  indications  that  the  fatal  blow  had  been  de- 
livered with  a  heavy  stone  found  in  that  vicinity.  Her 
clothes  were  torn  and  when  found  her  limbs  were  exposed. 
Whether  the  attack  upon  her  had  been  made  for  the  pur- 
pose of  sexual  crime  is  a  matter  of  perhaps  not  conclusive 
inference,  and  for  the  purposes  of  the  case,  we  may  con- 
cede the  contention  of  appellant's  counsel  that  this  aggra- 
vation of  the  offense  is  not  clearly  established.  It  is 
clear,  however,  that  the  assailant  robbed  the  body  of  his 
victim  of  a  diamond  ring,  bracelet,  beads,  purse,  and 
other  articles  of  more  or  less  value.  Circumstances  which 
we  need  not  pause  to  relate  caused  the  appellant  herein  to 
be  suspected  of  the  crime,  and  he  was  later  arrested  and 
charged  therewith.  While  in  jail  he  signed  a  written  con- 
fession of  the  robbery  and  murder.  In  talking  with  some 
of  the  witnesses,  he  claimed  to  have  had  a  confederate  who 
assisted  in  the  commission  of  the  crime.  An  indictment 
having  been  returned,  coimsel  were  assigned  for  the  de- 
fense, and  upon  their  application,  the  venue  was  changed 
to  Appanoose  county  where  the  trial  was  had,  resulting  in 
a  verdict  of  murder  in  the  first  degree  and  assessing  the 
death  penalty.     Judgment  was  entered  accordingly. 

In  submitting  the  appeal  therefrom  to  this  court,  coun- 
sel concede  the  guilt  of  the  accused  and  admit  that  his 
conviction  of  the  crime  is  sustained  by  the  overwhelming 
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weight    of    the    testimony.      Their    plea    for    interference 
^  .,.     by  this  court  is  confined  to  the  punishment 

pSnaiV:^  ^*****    asscsscd  by  the  jury,  which  we  are  asked  to 
evidence.  roduce  Or  dhaugc  to  imprisonment  for  life. 

The  argument,  presented  with  great  earnestness  and  force, 
is  that  the  appellant  has  been  shown  to  be  a  degenerate 
whose  defective  mental  and  moral  nature  renders  him  no 
more  responsible  for  manifestations  of  criminal  violence, 
than  is  a  member  of  the  brute  creation  having  neither  rea- 
son nor  capacity  to  understand  the  moral  quality  of  its 
act.  To  take  the  life  of  such  a  person  in  vindication  of 
law  and  order  is  said  to  be  an  idle  act,  for  it  cannot  oper- 
ate as  a  deterrent  to  others  of  his  class,  for  such  as  he  are 
the  blind  slaves  of  their  abnormal  passions  and  criminal 
tendencies,  and  when  these  are  aroused  to  activity  the  pos- 
sibility of  punishment,  however  severe  or  drastic,  will 
not  serve  to  turn  them  from  their  evil  purpose.  If  a  man 
who  has  led  an  honorable  and  lawabiding  life  becomes  in- 
sane, and  under  the  influence  of  a  diseased  mind,  com- 
mits an  atrocious  murder,  the  law  does  not  demand  his 
life  in  punishment  but  contents  itself  with  putting  him  in 
confinement,  by  which  to  restrain  him  from  other  acts  of 
violence.  "If,  then,"  say  counsel,  "the  law  interposes  the 
shield  of  its  protection  to  save  the  life  of  a  once  normal 
person  who  has  become  insane,  why  should  we  not  be 
equally  reluctant  to  pronounce  the  death  penalty  upon  one, 
who,  by  reason  of  a  defective  organization,  moulded  by 
pre-natal  limitations  and  conditions,  and  developed  in 
vicious  environments  for  which  he  is  not  responsible,  is 
also  incapable  of  appreciating  moral  or  social  obligations?" 
Counsel  here  touch  upon  a  question  which  is  having  the 
increasing  attention  of  students  of  criminology  arid  kindred 
topics,  and  it  may  be  true,  as  many  learned  investigators 
think,  that  the  methods  which  now  prevail  of  protecting 
society  against  its  defective  and  criminal  classes  are  so 
unscientific   in   conception    and    so   ineffective   in   practice 
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that  a  civilized  people  should  discard  them  for  other  and 
saner  schemes  of  retributive  and  preventive  justice.  But, 
as  we  have  already  suggested,  the  reform  must  come,  if 
at  all,  through  the  lawmaking  power,  and  until  then  the 
courts  must  administer  the  law  as  it  is  written.  So  long 
as  the  death  penalty  is  retained  for  any  offense,  the  pro- 
vision of  our  statute  which  confides  to  the  jury,  and  the . 
jury  alone,  the  option  of  assessing  it  constitutes  a  reason- 
ably effective  safeguard  against  its  indiscriminate  applica- 
tion. It  is  the  chief  virtue  and  value  of  our  jury  system 
that  jurors  are  prone  to  look  upon  matters  submitted  to 
their  consideration  in  the  light  of  the  experience  and  ob- 
servation of  the  average  man,  and  make  reasonable  allow- 
ance for  human  foibles  and  frailties,  and,  generally  speak- 
ing, it  may  be  taken  for  granted  that  the  extreme  penalty 
will  not  be  pronounced  except  in  the  jnost  marked  and 
flagrant  cases.  True,  there  may  be  times  of  great  popular 
excitement  when  the  all-pervading  atmosphere  of  prejudice 
and  passion  penetrates  the  inmost  chambers  of  the  temple 
of  justice,  rendering  a  fair  trial  difficult  if  not  impossible. 
Ordinarily,  however,  it  is  within  the  power  of  the  court, 
by  granting  change  of  venue  or  by  temporary  postpone- 
ment, to  insure  a  trial  in  which  the  issues  will  be  fairly 
considered  upon  their  merits. 

In  the  case  at  bar  the  defendant  was  given  a  change 
of  venue  to  another  county.  Nearly  four  months  inter- 
vened before  he  was  brought  to  trial.  He  was  defended 
by  distinguished,  able,  and  experienced  lawyers  who  have 
served  him  with  unselfish  zeal,  and  while  not  stultifying 
themselves  by  denying  his  guilt  or  asking  for  his  acquittal, 
have  presented  every  mitigating  fact  and  circumstance  in 
its  most  persuasive  and  forcible  aspect.  There  is  nothing 
to  indicate  that  the  trial  was  had  under  pressure  imposed 
by  outside  influences,  and  we  are  bound  to  believe  that  the 
twelve  jurors  to  whom  the  appellant's  fate  was  committed 
reached  the  conscientious  conclusion  that,  however  defective 
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he  may  be  in  the  attributes  which  make  up  a  normal 
human  beings  he  is  not  so  lacking  in  capacity  to  distinguish 
between  right  and  wrong,  or  in  power  to  resist  the  lead- 
ings of  criminal  impulse  as  to  justify  a  mitigation  of  the 
punishment  which  would  justly  be  imposed  upon  him, 
were  he  the  equal  of  the  average  man  in  respect  to  those 
qualities.  Assuming  the  correctness  of  this  conclusion,  it 
must  be  said  that  if  punishment  by  death  may  ever  be 
justified,  no  more  flagrant  case  calling  for  its  infliction 
was  ever  tried  than  is  presented  by  the  record  before  us. 
We  have  not  gone,  nor  shall  we  in  this  opinion,  go  minutely 
into  the  horrifying  details  of  the  appellant's  offense.  It 
is  enough  to  say  that  in  all  the  history  of  crime  none  more 
inexcusable  was  ever  committed.  It  was  murder,  brutal, 
cruel,  hideous,  and  cowardly  in  the  extreme,  and  assuming 
the  appellant's  moral  and  legal  responsibility,  the  assess- 
ment of  anything  less  than  the  highest  punishment  pro- 
vided by  law,  would  be  a  startling  failure  of  justice. 

Nor  does  the  evidence  make  such  a  showing  of  appel- 
lant's defective  mental  and  moral  capacity  as  to  permit  this 
court  to  interfere  with  the  verdict.  He  had  received  some 
degree  of  education  and  was  able  to  read  and  write.  He 
appears  to  have  known  how  to  perform  acceptable  manual 
labor  when  disposed  to  do  it.  While  a  slave  to  drink  and 
drugs,  his  faculties  were  not  so  obscured  on  the  evening 
of  his  awful  crime  but  that  he  remembered  and  related  the 
circumstances  attending  it,  and  the  disposition  made  by 
him  of  the  booty  taken  from  the  body  of  his  victim.  It 
may  be,  as  counsel  suggest,  that  he  is  the  natural  and  in- 
evitable product  of  "Smoky  Row"  and  the  slums  of  the 
city,  and  that  in  a  certain  just  sense  the  ultimate  respon- 
sibility for  turning  out  such  as  he  to  prey  upon  the  in- 
nocent and  helpless  rests  upon  society  or  the  state  which 
permits,  if  not  legalizes,  the  conditions  which  alone  make 
such  criminals  possible,  but  the  development  of  the  ideal 
state   in  which  crime  shall  be  banished   or  destroyed  by 
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eliminating  the  causes  which  produce  it  is  yet  beyond  our 
reach.  As  now  constituted,  the  law  ordinarily  observes 
only  the  overt  criminal  act  of  the  I'ational  individual  and 
punishes  it  without  attempting  to  trace  the  criminal  im- 
pulse or  inclination  to  its  origin.  People  are  bom  and 
reared  imder  circumstances  varying  from  wealth,  comfort, 
and  wholesome  examples  and  influences  on  the  one  hand  to 
poverty,  misery,  and  surroundings  of  the  most  unfavorable 
and  corrupting  character  on  the  other,  but  all  are  made 
subject  to  the  same  law,  and  each  must  render  to  it  the 
same  measure  of  obedience.  This  is  so  because  such  are 
our  human  limitations  that  a  finer  discrimination  and  a 
juster  apportionment  of  responsibility  is  apparently  im- 
possible, until  we  have  reached  a  higher  plane  of  civiliza- 
tion than  has  yet  been  achieved.  The  appellant  has  been 
fairly  tried  under  the  law  as  it  exists,  and  we  find  nothing 
in  the  general  merits  of  the  case  as  disclosed  by  the  record 
which  authorizes  us  to  disturb  the  verdict  or  judgment. 

While  several  errors  are  assigned,  the  only  one  argued 
other  than  as  pertains  to  the  measure  of  punishment  has 
reference  to  the  alleged  misconduct  of  the  prosecuting  at- 
torney in  argument  to  the  jury.  The  lang- 
misconduct  uago  objcctcd  to  was  in  eflFect  that  the  death 
penalty  ought  to  be  inflicted  because  in  the 
event  of  life  imprisonmenrt;  there  was  a  possibility  that 
appellant  might  in  time  be  pardoned  or  paroled.  The  argu- 
ment was  one  which  would  better  have  been  omitted,  and  we 
can  conceive  of  circumstances  under  which,  especially 
where  the  case  involves  other  doubtful  features,  we  would 
be  disposed  to  hold  it  prejudicial  error  for  the  trial  court 
to  permit  it,  but  we  are  united  in  the  view  that  under 
the  record  here  presented  there  is  no  reasonable  probability 
that  the  verdict  would  have  been  otherwise,  had  the  appel- 
lant's objection  to  the  argument  been  sustained. 

No  ground  has  been  shown  for  reversal  or  for  any 
mitigation   or   change   in  the   sentence   imposed   upon   the 
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defendant,  and  the  judgment  of  the  district  court  is  there- 
fore affirmed. 


Thomas  R.  Davis,  Appellant,  v.  The  Iowa  Central 
Railway  Company. 

Railroads:  injury  to  passenger:  contributory  negligence.  In 
this  action  for  injury  to  plaintiff  while  riding  in  the  baggage  com- 
partment of  a  combination  car  there  was  evidence  that  passen- 
gers were  permitted  to  use  the  baggage  compartment  as  a  smok- 
ing room,  and  it  is  held  that  such  permission  amounted  to  an 
implied  invitation  to  so  use  the  room,  and  that  plaintiff  was  not 
therefore  guilty  of  contributory  negligence  as  matter  of  law 
by  being  in  the  compartment  for  that  purpose  at  the  time  of  his 
injury. 

Appeal  from  Mahaska  District  Court. — ^Hon.  K.  E.  Wil- 
cocKsoN,  Judge. 

Wednesday,  February  16,  1910. 

Suit  to  recover  damages  for  a  personal  injury.  There 
was  a  directed  verdict  for  the  defendant,  and  from  a  judg- 
ment thereon  the  plaintiff  appeals.    Reversed. 

John  F.  and  Wm.  R.  Lacey,  for  appellant 

Oeorge  W.  Seevers,  W.  H.  Bremner,  and  John  0. 
Malcolm,  for  appellee. 

Sherwin,  J. — The  plaintiff  was  a  passenger  on  one 
of  the  defendant's  trains  which  consisted  of  freight  cars 
and  a  combination  coach  for  passengers,  trainmen,  and  bag- 
gage. The  combination  coach  was  in  two  compartments, 
one  of  which  was  supplied  with  seats  for  passengers,  and 
the  other  was  used  for  baggage,  etc.  There  were  several 
other  passengers  on  the  train  at  the  time,  and  among  the 
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number  were  two  ladies  and  a  baby.  The  train  became 
stalled  in  snow,  and  remained  there  some  time.  The  con- 
ductor and  another  trainman  left  the  coach,  stating  as  they 
did'  so  that  they  were  going  to  help  shovel  the  snow  away 
so  that  the  train  could  be  moved.  As  they  left  the  coach, 
the  plaintiff  and  two  or  three  other  men  went  into  the  bag- 
gage room  for  the  purpose  of  smoking.  They  had  been 
there  fifteen  or  twenty  minutes,  when  a  violent  and  sudden 
movement  of  the  combination  coach  inflicted  injuries  com- 
plained of.  A  verdict  was  directed  on  the  ground  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  that 
is  the  only  question  argued  by  the  appellee. 

There  was  testimony  tending  to  show  that,  while  the 
car  was  thus  standing,  the  plaintiff  urinated  from  one  of 
the  side  doors  therepf,  and  that  just  as  he  turned  to  leave 
the  door  the  collision  occurred  that  caused  hia  injuries. 
There  was  also  evidence  tending  to  show  that  the  baggage 
compartment  of  these  combination  coaches  was  commonly 
used  by  the  passengers  on  the  defendant's  trains  for  smok- 
ing purposes,  and  that  such  use  was  known  to  the  defend- 
ant's employees  in  charge  of  its  said  trains  and  was  acquiesced 
in  by  them.  It  was  also  shown  that  the  conductor  of  the 
train  in  question  knew  that  the  plaintiff  and  other  passen- 
gers were  in  the  baggage  room  when  he  left  the  coach  just 
before  the  accident.  If  it  be  true  that  passengers  were 
generally  permitted  to  use  the  baggage  compartment  as  a 
smoking  room  without  objection  on  the  part  of  the  defend- 
ant, such  permission  would  amount  to  an  implied  invitation 
to  so  use  it,  and  under  such  circumstances  it  should  not  be 
said  as  a  matter  of  law  that  the  plaintiff  was  at  the  time  in 
question  guilty  of  contributory  negligence.  Sutherland  v. 
Insurance  Co.,  87  Iowa,  505 ;  Blake  v.  Railway  Co.,  89  Iowa, 
8 ;  Quachenhush  v.  Railway  Co.,  73  Iowa,  458 ;  Fitch  v.  Trac- 
tion Co.,  124  Iowa,  665 ;  Jacohus  v.  Railway  Co.,  20  Minn. 
125  (Gil.  110,  18  Am.  Rep.  360) ;  Dunn  v.  Railway,  58 
Me.  187  (4  Am.  Eep.  267).     It  is  said  that  the  plaintiff 
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was  negligent  in  his  use  of  the  side  door ;  but  the  evidence 
tends  to  show  .that  he  had  at  the  time  attended  to  the  call 
and  turned  away  from  the  door.  In  any  view  which  may 
be  taken  of  the  case,  we  think  the  question  of.  contributory 
negligence  was  for  the  jury.  The  judgment  is  therefore 
reversed. 


H.  G.  McMillan,  Appellant,  v.  OHicAao,  Rock  Island 
&  Pacific  Railway  Company  and  Great  Northern 
Railway  Company. 

Railroads:    transportation  of  live  stock:    negligent  delay*    evi- 

1  DENCE.  The  rule  that  a  carrier  is  not  liable  for  failure  to  feed 
and  water  animals  in  transit  where  the^  same  are  accompanied 
by  a  caretaker,  unless  it  fails  to  furnish  the  party  in  charge 
with  proper  facilities  for  caring  for  the  animals  when  requested, 
does  not  relieve  the  carrier  from  liability  for  negligent  delay 
in  transportation  which  the  caretaker  can  not  prevent  by  the 
exercise  of  reasonable  diligence.  The  evidence  in  this  case  is 
held  to  show  unreasonable  delay  by  a  connecting  carrier. 

Same:    connecting  carriers:    agency.     The   agents  of   a   transfer 

2  company  taking  a  car  from  the  initial  carrier  and  switching  it 
to  the  connecting  carrier  are  also  agents  of  the  connecting  car- 
rier, in  the  sense  that  it  is  only  through  them  that  it  can  be  ad- 
vised that  the  car  is  ready  for  transportation  by  it. 

Same:    unreasonable  delay:    burden  of  proof.    The  burden  of  es- 

3  tablishing  any  special  excuse  for  failure  to  make  prompt  ship- 
ment is  upon  the  carrier. 

Same:    connecting  carriers:    duty  to  transport.     It  is  the   duty 

4  of  a  connecting  carrier  to  receive  and  transport  cars  delivered 
to  it  without  waiting  for  a  new  contract  of  shipment;  especially 
where  the  carrier  did  not  advise  the  shipper  that  it  would  not 
transport  the  same  until  a  new  contract  was  made. 

Appeal  from  Lyon  District  Court. — Hon.  David  Mould, 

Judge. 

Friday,    February    18,    1910. 
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Action  to  recover  damages  for  negligence  in  the 
transportation  of  a  horse^  the  property  of  plaintiff,  result- 
ing in  the  death  of  the  animal.  At  the  conclusion  of  the 
evi<lence  offered  for  plaintiff,  there  was  a  directed  verdict 
in  favor  of  defendants,  and  from  judgment  thereon  plain- 
tiff appeals. — Reversed. 

J.  M.  Parsons,  for  appellant. 

J.  L.  Kennedy,  E.  C.  Roach,  Carroll  Wright  and  J.  L. 
Parrish,  for  appellees. 

McClain,  J. — The  plaintiff  shipped  a  carload  of 
draft  horses  from  Des  Moines,  where  they  had  been  exhib- 
ited at  the  State  Fair,  to  Hamline,  where  they  were  to  be 
exhibited  at  the  Minnesota  State  Fair,  a  written  contract 
being  entered  into  with  the  Rock  Island  Company  for 
transportation  over  its  line  to  Minneapolis  and  delivery  of 
the  car  there  to  the  proper  connecting  carrier;  the  liability 
of  the  Rock  Island  Company  being  limited  to  its  own  line. 
The  evidence  tends  to  show  that  the  car  left  Des  Moines 
on  Friday  evening,  September  1st,  and  reached  Minne- 
apolis about  1 :30  on  Sunday  morning  following,  and  that 
without  delay  it  was  taken  from  the  Rock  Island  Company 
by  the  Minnesota  Transfer  Company  for  the  purpose  of 
being  switched  to  the  connecting  track  of  the  latter  com- 
pany with  the  defendant  the  Great  Northern  Railway  Com- 
pany, by  which  it  was  to  be  transferred  to  the  proper  place 
for  unloading  at  the  state  fair  grounds  at  Hamline,  a  sub- 
urb of  St.  Paul;  that  the  proper  agent  of  the  Great 
Northern  Company  was  notified  by  the  agent  of  the  trans- 
fer company  about  6  o'clock  Sunday  morning  that  thirty- 
five  cars,  including  the  car  containing  plaintiff's  horses, 
were  ready  to  be  taken  by  the  Great  Northern  Company 
from  the  transfer  track  to  the  fair  grounds;  that  during 
the  forenoon  of  that  day  some  of  the  cars  destined  for  the 
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fair  grounds  were  taken  by  the  Great  Northern  Company, 
but  that  the  car  containing  plaintiiPs  horses  was  not  re- 
moved from  the  transfer  track  until  the  afternoon,  and  did 
not  reach  the  place  for  imloading  at  the  fair  grounds  until 
about  3:30  that  afternoon;  and  that  by  reason  of  the  delay 
in  taking  the  car  from  the  transfer  track  to  the  fair 
grounds,  plaintiff's  horses  became  chilled,  and  one  of  them 
as  a  result  was  taken  sick  and  died.  The  action  was  for 
damages  accruing  to  plaintiff  by  reason  of  the  death  of 
this  animal.  A  verdict  directed  for  the  defendant,  the 
Rock  Island  Company,  at  the  conclusion  of  the  evidence  was 
justified  on  the  ground  that  there  was  no  evidence  tending 
to  show  negligence  in  delivering  the  car  containing  plain- 
tiff's horses  to  the  transfer  company,  which  was  the  con- 
necting carrier,  and  we  find  nothing  in  the  argument  for 
appellant  requiring  a  review  of  this  ruling.  The  argument 
is  directed  entirely  to  the  liability  of  the  Great  Northern 
Company. 

The 'contract  under   which   the   horses   were   shipped 

from  Des  Moines  over  the  line  of  the  Rock  Island  Company 

requires   that  they  be  accompanied  by  some  one  to  take 

care  of  them  for  the  owner,   provision  for 

transportation     transportation  of  one  or  more  caretakers  be- 

of  live  stock:        .  i      .         i  •       i  *•  i  t 

negligent  de-      mff  made  lu  the  car  itseJi,  and  two  emplovees 

lay:  evidence.  °  ^  r     ^ 

oi  the  owner  in  fact  accompanied  the  ani- 
nals.  As  this  contract  provides  that  its  conditions  should 
be  available  to  connecting  carriers  completing  the  trans- 
portation of  the  property  from  the  terminus  of  the  Rock 
Island  Company  to  its  destination  th©  Great  Northern 
Company  was  warranted  in  assuming  that  caretakers  did 
accompany  the  horses  to  feed,  water,  and  look  after  them, 
and  the  argument  in  this  respect  for  the  Great  Northern 
Company  is  that  it  should  not  be  held  liable  for  any  want 
of  care  of  the  horses  to  protect  them  from  the  effect  of  be- 
coming chilled,  as  that  duty  was  imposed  by  the  contract 
upon  the  caretakers.    It  seems  to  be  well  settled  that  under 
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such  circumstances  the  carrier  is  not  liable  for  failure  to 
feed  or  water  animals  in  course  of  transportation,  imless 
it  fails  to  furnish  to  the  caretaker  in  charge  of  them  proper 
facilities  for  the  purpose  when  requested,  or  fails  to  af- 
ford facilities  for  unloading  where  unloading  becomes  neo- 
essary  for  that  purpose.  Grieve  v.  Illinois  Central  R.  Co., 
104  Iowa,  659.  But  we  think  this  rule  does  not  relieve 
the  carrier  from  liability  for  its  negligent  delay  in  trans- 
porting the  animals  to  their  destination,  if  such  delay  has 
as  its  proximate  result  an  injury  to  the  animals  which  the 
caretaker  could  not  have  prevented  in  the  exercise  of  dili- 
gence. 

In  this  case  there  is  evidence  tending  to  show  that 
horses  in  high  condition,  such  as  those  usually  transported 
for  purposes  of  exhibition,  are  likely  to  become  heated 
while  the  cars  are  in  motion,  owing  to  nervousness  and  ex- 
citement of  the  horses  due  to  such  motion,  and  to  be  chilled 
when  the  cars  are  allowed  to  stand  for  a  considerable  length 
of  time,  and  that  during  the  fifteen  hours  elapsing  between 
the  delivery  of  the  car  containing  plaintiff's  horses  to  the 
transfer  track  ready  to  be  taken  by  the  Great  Northern 
Company  and  their  final  delivery  at  the  fair  grounds  a  few 
miles  away,  plaintiff's  horses  did  become  chilled,  and  as  a 
result  one  of  them  contracted  a  cold,  from  which  illness  it 
susbsequently  died.  It  also  appears  that  after  the  Great 
Northern  Company  was  notified  that  the  car  was  ready  for 
transfer  to  the  fair  grounds  its  agents  were  repeatedly 
urged  to  hasten  the  transfer  of  the  car,  in  order  that  the 
horses  might  be  unloaded,  and  that  there  was  nothing  which 
plaintiff's  caretakers  could  do  toward  preventing  the  horses 
becoming  chilled  until  they  could  be  imloaded  at  the  fair 
grounds.  Conceding  the  rule  "to  be  that  the  burden  of  proof 
is  on  the  plaintiff  to  show  negligent  delay  on  the  part  of 
the  carrier,  and  injury  therefrom  as  the  proximate  result 
reasonably   to  be   anticipated   from   the   delay,   we   think 
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there  was  enough  evidence  to  take  the  ease  to  the  jury  on 
these  questions. 

The  agents  of  the  transfer  company  were  also  agents 
of  the  Great  Northern  in  this  sense  that  it  was  only  through 
the  agents  of  the  transfer  company  that  the  Great  Northern 
Same-  Company  could  he  advised  that  the  car  was 

S^rlcJiV**         ready  for  transportation  by  the  latter  com- 
^^^y-  pany    to    its    destination;    and,    as    already 

stated,  the  agents  of  the  Great  Northern  Company  were  ad- 
vised without  unreasonable  delay  of  that  fact  It  appears 
also  that  the  proper  employees  of  the  Great  Northern  Com- 
pany were  personally  urged  by  the  employees  of  plaintiff 
to  facilitate  the  delivery  of  the  car  at  the  fair  grounds,  and 
the  jury  might  have  properly  found  under  the  evidence 
that  there  was  an  unreasonable  delay  on  the  part  of  the 
employees  of  the  Great  Northern  Company  in  taking  the 
car  to  the  fair  grounds  as  requested.  Other  cars  ready  for 
transfer  at  the  same  time  were  in  fact  transferred  by  the 
Great  Northern  Company  to  the  fair  grounds  in  a  much 
shorter  time. 

If  there  was  any  special  excuse,  such  as  unusual  rush 

of  business  at  the  particular  time,  for  not  more  promptly 

delivering  the  car  at  the  fair  grounds,  it  was  for  the  Great 

Same-  Nopthem  Company  to  show  that  fact.     The 

ddaT:*Tu*rdcn     evideucc  in  the  record  tends  to  negative  any 

of  proof.  gy^j^  excuse.      That  the  contract  would  not 

relieve  the  carrier  from  liability  for  negligence  in  failing 

to  transport  the  horses  to  their  destination  in  a  reasonable 

time  is  settled  in  the  case  of  Grieve  v.  Illinois  Central  R. 

Co.,  already  cited,  and  in  Wisecarver  v.  Chicago,  R.  /.  <& 

P.  R.  Co.,  141  Iowa,  121. 

We  see  no  merit  in  the  contention  that  the  Great 
Northern  Company  was  chargeable  with  no  duty  as  to  the 
transportation  of  this  car  of  horses  until  a  new  shipping 
contract  was  made  by  it  with  the  owner.  A  carrier  is 
bound   to   accept   and   transport   cars   delivered   to   it   for 
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transportation  without  a  special  contract,  and  the  car  in 

question  was  delivered  to  the  Great  Northern 

connecting         Company    for    transportation    when    it    was 

Sa2i*°rt  placed  on  its  transfer  track  at  Minneapolis, 

and  it  was  notified  of  that  fact.     At  no  time, 

so  far  as  appears  from  the  evidence,  was  the  plaintiff  or  any 

person  representing  him  advised  that  the  car  would  not  be 

taken  by  the  Great  Northern  Coinpany  until  there  was  a 

new  contract.    Its  employees  undertook  to  transport  the  car 

without  such  contract,  and  in  fact  did  transport  it;  but,  as 

already  indicated,  the  evidence  tends  to  show  that  there 

was  an  unreasonable  delay  on  its  part  in  doing  so. 

We  think  that  the  case  should  have  been  submitted  to 
the  jury  on  the  evidence  as  to  the  liability  of  the  Great 
Northern  Company,  and  the  judgment  in  favor  of  that  com- 
pany is  reversed. 


George  Dickson,  Appellant,  v.  Sioux  City  Terminal 
Rajlway  Company,  Appellee. 

Personal  injury:  settlement  and  release:  fraud:  evidence.  To 
set  aside  a  settlement  and  release  of  a  claim  for  personal  in- 
jury on  the  ground  of  fraud,  where  the  person  executing  the 
release  was  well  advanced  towards  recovery,  had  consulted  at- 
torneys, was  apparently  capable  of  looking  after  his  own  interests 
and  knew  that  the  instrument  he  signed  was  a  contract  of 
settlement,  the  evidence  of  fraud  in  procuring  the  release  must 
be  clear  and  satisfactory.  In  this  action  the  evidence  is  held 
insufficient  to  establish  fraud  as  a  matter  of  law. 

Appeal    from    Woodbury    District    Couri. — ^Hon.     David 
Mould,  Judge. 

Tuesday,  Maech  8,  1910. 

Action  tx>  recover  damages  for  personal  injury.   There 


Digitized  by 


Google 


602         Dickson  v.  Sioux  City  Tebm.  Ky.  Co.   [147  Iowa 

was  a  directed  verdict  and  judgment  for  the  defendant,  and 
plaintiff  appeals. — Affirmed. 

McCormich  &  McCormicJc,  for  appellant. 

Parker,  Hemtt  &  Wright  and  Shull,  Famsworth  & 
Sammis,  for  appellee. 

Weavek,  J. — On  the  27th  of  April,  1908,  the  plaintiff 
was  in  the  employ  of  the  Cudahy  Packing  Company  at 
Sioux  City.  Among  his  duties  were  the  icing  of  refrig- 
erator cars,  unloading  coal,  and  performing  other  labor  of 
that  general  character.  The  defendant  railway  company 
placed  the  empty  cars  in  position  to  be  iced  and  hauled 
them  away  when  loaded.  It  was  the  habit  of  plaintiff  and 
other  workmen  to  deposit  their  dinner  pails  upon  a  plat- 
form or  upper  floor  of  one  of  the  buildings,  and  to  reach 
them  at  noon  by  climbing  over  the  tops  of  the  cars  stand- 
ing on  the  track.  On  the  day  in  question  plaintiff  had 
been  unloading  coal,  and  at  the  sounding  of  the  signal  at 
noon  quit  work,  and,  climbing  on  the  top  of  a  car  standing 
there,  got  his  dinner  pail.  He  also  obtained  the  pail  of  a 
fellow  workman,  and  while  handing  it  down  the  car  was 
struck  by  another,  which  was  being  backed  in  upon  the  side 
track  by  a  switch  engine.  The  concussion  was  sufficiently 
great  to  throw  him  from  the  car  and  cause  the  injury  of 
which  he  complains.  On  July  20,  1908,  plaintiff  entei^ 
into  an  agreement  with  the  defendant,  acting  by  its  claim 
agent,  one  Fisher,  whereby  he  agreed  to  accept  the  sum  of 
$350  in  full  for  all  claims  arising  out  of  his  injury,  and 
said  sum  was  thereupon  in  fact  paid  and  is  still  retained 
by  him.  This  action  was  begun  on  December  18,  1908,  al- 
leging that  plaintiff's  injury  was  occasioned  by  defendant's 
negligence  and  demanding  a  recovery  of  damages  in  the' 
sum  of  $10,000.  The  defendant  denied  the  claim  and 
pleaded  the  settlement  had  with  plaintiff.     In  reply  plain- 
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tiff  alleges  that,  the  settlement  was  procured  by  fraud  and 
by  the  false  representation  of  the  daim  agent  that  the  com- 
pany would  pay  the  fees  due  to  his  attorneys  and  to  his 
physician,  and  that  plaintiff's  attorneys  had  recommended 
or  advised  him  to  accept  the  offered  compromise.  The  trial 
court,  having  heard  the  evidence,  sustained  a  motion  to  di- 
rect a  verdict  in  defendant's  favor. 

As  the  settlement  stands  admitted,  it  must  prevent  any 
recovery  by  plaintiff  unless  he  has  made  a  showing  of  facts 
from  which  the  jury  would  be  justified  in  finding  that  it 
was  procured  by  fraud  as  alleged  in  the  reply.  A  careful 
examination  of  the  record  discloses  an  entire  failure  of 
proof  in  this  respect.  The  plaintiff's  testimony  on  this 
point,  as  shown  by  his  own  abstract,  is  as  follows: 

On  the  20th  day  of  July,  1908,  I  executed  a  release 
of  this  obligation.  It  was  to  one  C.  B.  Fisher,  who  oame  to 
me  and  represented  himself  as  a  claim  agent.  He  came 
to  where  I  roomed  in  Sioux  City.  I  told  him  that  we 
would  go  up  and  see  my  attorneys;  and  he  said  that  he 
did  not  want  to  see  them,  as  he  had  seen  them.  He  said 
that  he  bad  just  come  to  have  a  little  talk  with  me.  There 
was  nobody  else  present.  He  first  offered  me  $250,  and 
said  he  would  give  me  what  it  would  cost  to  take  the  mat- 
ter to  the  Supreme  Court.  I  told  him  that  I  would  not 
take  it,  that  I  ought  to  have  several  thousand  dollars.  ,He 
then  said  that  my  attorneys  said  for  me  to  take  $350,  and 
that  is  all  I  could  get,  all  that  I  would  ever  get  out  of  it. 
He  told  me  that  I  would  get  this  much  out  of  it  and  have 
all  my  bills  paid.  When  he  made  me  this  offer  and  stated 
my  attorneys  had  said  that,  I  told  him  that  if  that  was  what 
they  said  I  supposed  I  would  have  to  take  it.  At  his  sug- 
gestion we  then  went  to  the  Exchange  building  at  the  stock- 
yards. We  took  a  street  car,  which  passed  where  I  roomed. 
We  reached  the  Exchange  building  in  about  ten  minutes. 
There  I  executed  a  release  for  Fisher,  and  he  paid  me  the 
$350.  That  evening  I  went  to  my  folks  in  Missouri.  I 
did  not  pay  any  of  my  bills.  I  first  learned  that  Fisher 
bad  made  misrepresentations  to  me  about  ten  days  after, 
through  Vernon,  a  lawyer  at  the  town  where  I  went.     I 


Digitized  by 


Google 


604        Dickson  v.  Sioux  City  Term.  Ry.  Co.   [147  Iowa 

had  him  take  up  the  matter  with  McCormick  &  McCormicL 
I  believed  this  man  Fisher  when  he  made  *he  representa- 
tions to  me,  and  I  believed  him  when  he  told  me  that  my 
attorneys  said  for  me  to  take  $350,  as  that  was  all  that  I 
could  get  out  of  it.  If  he  had  not  made  those  statements 
and  representations  to  me,  I  would  not  have  made  that 
settlement.  At  the  time  he  made  them  I  did  not  know  that 
they  were  false. 

Assuming  that  the  representations  were  made  to  him 
as  alleged,  it  was  incumbent  upon  plaintiff  to  prove  that 
they  were  untrue.  His  only  knowledge  that  they  were 
false  he  claimed  to  have  received  as  a  matter  of  hearsay 
from  one  Vernon,  who  is  not  a  witness.  The  only  other 
evidence  in  this  respect  is  given  by  one  of  the  members  of 
the  firm  of  attorneys  having  charge  of  his  interests,  and 
this  partner  testified  as  follows:  "I  am  now,  and  was  on 
and  prior  to  the  20th  day  of  July,  1908,  the  attorney  in 
this  case  for  plaintiff.  Neither  at  that  time,  prior  thereto, 
nor  since,  have  I  talked  with  C.  B.  Fisher  in  regard  to 
this  case.  He  never  came  to  see  me  nor  the  firm  in  regard 
to  it  or  the  settlement."  The  other  member  of  the  firm 
did  not  appear  as  a  witness. 

It  is  hardly  necessary  to  say  that  this  is  not  suflBcieut 
to  raise  an  issue  for  the  jury.  Everything  testified  to  by 
plaintiff  or  his  counsel  may  be  literally  true,  and  yet  the 
claim  agent,  Fisher,  may  have  had  with  the  other  member 
or  members  of  the  firm  the  very  conversation  which  plain- 
tiff says  Fisher  pretended  to  repeat  to  him.  This  contract 
of  settlement  was  not  one  obtained  by  a  claim  agent  ob- 
truding himself  upon  a  sufferer  before  he  had  recovered 
from  the  first  shock  or  depression  occasioned  by  his  in- 
jury. It  was  nearly  three  months  after  the  accident;  he 
was  well  advanced  on  the  road  to  recovery;  he  had  con- 
sulted counsel;  and  he  admits  that  he  knew  that  the  paper 
he  signed  was  a  contract  of  settlement.  Fraud  in  its  pro- 
curement will  not  be  presumed  under  such  circumstances. 
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It  must  be  proved,  and  that,  too,  by  something  more  than 
ambiguous  denials  and  repetitions  of  hearsay.  While  we 
are  ready  at  all  times  to  set  aside  settlements  obtained  by 
undue  advantage,  deception,  and  fraud,  those  which  are 
made  by  sane  men  under  no  constraint  of  bodily  or  mental 
suffering  and  to  all  appearances  capable  of  caring  for  their 
own  interests  should  be  upheld,  unless  we  are  to  repudiate 
the  fundamental  principles  which  underlie  the  law  of  con- 
tracts. A  verdict  avoiding  the  agreement  in  this  case  on 
the  plea  of  fraud  would  have  to  be  set  aside  as  without 
sufficient  support  in  the  evidence. 

This  conclusion  renders  it  unnecessary  for  us  to  con- 
sider other  issues  raised  or  other  points  made  in  argument. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  affirmed. 


W.  B.  Collins,  Appellant,  v.  The  City  of  Keokuk, 
Appellee. 

Appeal:    failure  to  disclose  error:    affirmance  of  ruling.     An 

1  order  striking  certain  paragraphs  from  a  petition  will  be  affirmed 
on  appeal  where  the  matter  pleaded  in  the  paragraphs  not  stricken 
is  not  shown  in  the  abstract;  since  by  failure  to  disclose  the 
same  the  court  is  unable  to  determine  whether  the  party  appeal- 
ing was  injured  by  the  ruling. 

Municipal  corporations:    nuisance:   abatement:  pleading.    An  in- 

2  dividual  citizen  can  not  abate  a  public  nuisance  unless  he  shows 
some  injury  or  prejudice  peculiar  to  himself  and  other  than 
that  suffered  by  the  inhabitants  generally. 

Same:    action  to  compel  tax  levy:    pleading.    Nor  can  he  compel 

3  a  levy  of  municipal  taxes  unless  he  shows  some  special  injury 
by  failure  to  make  the  levy,  and  that  the  municipality  at  large 
will  suffer  from  the  omission. 

Appeal  from  Lee  District  Court. — Hon.  Henby  Bank,  Jb., 

Judge. 
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Wednesday,  Maech  9,  1910. 

The  opinion  states  the  case.     Order  affirmed. 

TF.  J5.  Collins,  pro  se. 

A.  T.  Marshall,  for  appellee. 

Weaver,  J. — Plaintiff's  alleged  cause  of  action  was 
stated  in  an  amended  petition  in  equity  of  ten  paragraphs, 
to  which  defendant  filed  a  general  demurrer.  In  ruling 
thereon  the  demurrer  appears  to  have  been  treated  as  a 
motion  to  strike,  and  was  sustained  as  to  all  the  paragraphs 
except  those  numbered  one,  two  and  six,  and,  defendant 
declining  further  to  plead,  an  order  was  entered  that 
"paragraphs  three,  four,  five,  seven,  eight,  nine  and  ten  are 
stricken  out  and  dismissed,"  and  from  this  order  plaintiff 
has  appealed. 

The  abstract  makes  no  showing  whatever  as  to  the  al- 
legations of  paragraphs  one,  two  and  six,  which  the  court 
allowed  to  stand.  The  paragraphs  stricken  out  are  in  sub- 
stance as  follows:  (3)  That  the  city  clerk  neglects  to  com- 
ply with  the  law  which  requires  him  to  keep  accurate  and 
detailed  account  of  the  income  and  expenditures  of  the  mu- 
nicipality. (4)  That  the  city  treasurer  neglects  to  com- 
ply with  the  law  requiring  him  to  keep  accurate  accounts 
of  the  moneys  received  and  paid  out  by  him  and  to  make 
monthly  and  quarterly  reports.  (5)  That  two  named  streets 
are  out  of  repair.  (7)  That  on  July  1,  1909,  the  city  by 
proper  vote  of  its  electors  abandoned  its  special  charter, 
and  adopted  the  commission  form  of  government.  (8)  That 
the  city  council,  though  requested  by  plaintiff  so  to  do,  has 
neglected  to  levy  taxes  for  the  ensuing  year  as  required  by 
the  statute.  (9)  That  while  acting  under  special  charter 
the  city  levied  and  collected  taxes  for  the  current  year,  and 
not  for  the  ensuing  year  as  other  taxes  are  levied;  but  un- 
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der  the  commission  plan  taxes  must  be  certified  to  the 
county  auditor  and  entered  upon  the  tax  books  of  the 
county,  and  be  collected  by  the  county  treasurer.  (10) 
That  the  city  allows  and  permits  its  streets  in  four  differ- 
ent locations  named  to  be  obstructed  by  "lunch  stands, 
booths,  sheds,  and  buildings  on  wheels,"  and  neglects  to 
remove  the  same,  though  requested  by  plaintiff  so  to  do. 
The  prayer  to  the  petition  is  in  these  words:  "Wherefore 
plaintiff  prays  the  order,  judgment  and  decree  of  court  to 
restrain  and  enjoin  the  defendant,  its  city  council,  officers, 
agents,  employees,  and  servants  to  permit  or  allow  the 
streets  to  be  obstructed  by  booths,  lunoh  stands,  lunch 
wagons,  structures  or  buildings,  on  wheels  or  otherwise;  to 
longer  delay  in  levying  taxes  for  1910,  and  have  the  same 
certified  to  the  county  auditor;  to  longer  proceed  under  the 
special  charter,  but  act  under  chapter  14,  Supplement  to 
the  Code,  and  amendments;  to  allow  the  streets  to  remain 
out  of  repair,  and  such  other  and  further  relief  as  the  facts 
will  warrant  and  justify  and  to  equity  and  good  conscience 
belongs  and  costs." 

As  counsel  has  not  favored  us  with  any  statement  or 
suggestion  as  to  the  matter  pleaded  in  the  three  paragraphs 
not  stricken  from  the  petition,  we  are  unable  to  tell  wheth- 
er the  elimination  of  the  other  seven  para- 
faiiSre'to  graphs  works  his  client  any  injury.     For  all 

affinnance     '    we  cau  tell  from  the  record  here  disclosed, 

of  ruling.  .   ,  t  .   1        "I 

the  portion  of  the  petition  which  the  court 
allowed  to  stand  may  contain  everything  necessary  to  be  al- 
leged to  entitle  plaintiff  to  the  relief  demanded.  We  can 
not  presume  error  in  the  ruling.  It  must  affirmatively  ap- 
pear. 

Upon  the  showing  made,  it  is  not  necessary  that  we  go 
further  to  justify  an  affirmance  of  the  order  appealed  from. 
It  may  be  said,  however,  that  the  petition,  so  far  as  it  is 
given  in  the  abstract,  is  a  somewhat  remarkable  feat  of 
mosaic  art  in  pleading.    It  combines  in  one  array  an  alleged 
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cause  of  action  against  the  city  clerk  for  neglect  of  duty; 

another  against  the  city  treasurer  for  a  similar 

coEPORATioNs:     brcach  of  his  official  trust;  another  against 

nuisance:  .  •  t>     i        m     i 

abatement:  .  the  City  to  compcl  the  repair  of  the  "holes, 
depressions  and  uneven  surface"  of  cer- 
tain streets;  another  in  the  nature  of  mandamus  to  com- 
mand the  city  council  to  proceed  with  the  levy  of  taxes,  and 
still  another  to  require  the  city  to  abate  four  distinct  and 
separate  nuisances.  The  prayer  of  the  petition  asks  no  re- 
lief whatever  against  either  clerk  or  treasurer.  As  to  the 
condition  of  the  streets  complained  of  and  as  to  the  ob- 
struction of  others  by  "lunch  stands,  booths,  and  buildings 
on  wheels,"  there  is  not  an  allegation  of  a  single  fact  show- 
ing njury  or  prejudice  to  the  plaintiff  therefrom  other  or 
different  from  that  which  is  suffered  by  the  inhabitants  of 
the  city  in  general,  and  it  is  elementary  that  under  such 
circumstances  an  action  by  an  individual  citizen  to  abate  a 
nuisance  will  not  lie. 

To  the  demand  for  the  levy  of  taxes,  the  same  objec- 
tion is  pertinent.  If  plaintiff  has  sustained  any  special  in- 
jury by  the  failure  to  make  the  levy,  he  does  not  suggest 

it.     Nor  does  he  make  any  allegation  that  . 

3-  ^o*'comJ^f*°"      ^^^  ^^^7  ^^  large  will  suffer  prejudice  from 

picaduig.*  such  omission.      The  city  treasury  may  be 

full  and  overflowing  with  fimds,  and  no  tax 

be  needed.     Such  a  condition  may  be  phenomenal,  but  we 

can  not  say  it  is  legally  impossible. 

No  error  is  shown  by  the  record,  and  the  ruling  of 
the  district  court  is  affirmed. 


G.  W.  Ridings  and  F.  M.  Ridings,  Appellants,  v.   The 
Marengo  Savings  Bank,  Marengo,  Iowa,  Appellee. 

Mortgages:  absolute  deed  as  a  mortgage:  burden  of  proof:  evi- 
dence. To  declare  a  deed  absolute  in  form  with  covenants  of 
warranty  to  be  a  mortgage,  the  evidence  that  it  was  given  as 
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security  simply  must  be  clear,  satisfactory  and  convincing;  the 
important  questions  being  whether  there  was  a  continuing  obli- 
gation on  the  part  of  the  grantor  to  pay  a  debt  which  it  is 
claimed  the  deed  was  made  to  secure;  the  relative  value  of  the 
land  as  compared  with  the  debt;  how  the  parties  treated  the 
conveyance;  the  form  of  the  written  evidence  of  the  transaction; 
and  the  character  of  the  testimony  relied  on  to  show  that  the 
deed  was  accepted  as  security.  In  this  action  the  evidence  is 
held  insufficient  to  sustain  the  plaintiff's  contention  that  the  deed 
in  question  was  given  merely  as  security. 

Appeal  from  Iowa  District  Court. — Hon.  R.  P.  Howell, 

Judge. 

Thubsday,  Makoh  10,  1910. 

Suit  in  equity  to  have  a  deed  declared  to  be  a  mortr 
gage,  for  an  accounting,  and  fixing  a  period  for  redemption. 
The  trial  court  disoiissed  the  petition,  and  plaintiffs  ap- 
peal.— Affirmed.' 

Tho8.  H.  Milner  and  Thos.  Stapleton,  for  appellants. 
G.  Hedges  and  Popham  &  Havner,  for  appellee. 

Deemeb^  C.  J. — Plaintiff  Q.  W.  Ridings  is  and  at  all 
times  materi-al  to  our  inquiry  has  been  a  resident  of  the 
city  of  Chicago.  The  other  plaintiff,  F.  M.  Ridings,  was  a 
resident  and  citizen  of  Iowa  county,  this  state.  The  latter 
was  a  customer  of  the  defendant  bank  and  a  large  borrower 
therefrom.  Shortly  before  the  deed  in  question  was  made, 
F.  M.  Ridings  was  largely  indebted  to  the  bank,  both  on 
notes  and  overdrafts,  and  the  cashier  of  said  bank  was 
anxious  to  get  these  loans  paid  or  secured  and  the  account 
put  on  a  different  basis.  It  is  claimed  that  G.  W.  Ridings, 
who  is  a  brother  of  F.  M.  Ridings,  was  asked  to  come  to 
Marengo,  Iowa,  to  help  straighten  out  F.  M.'s  account ;  that 
he  went  there  in  March  of  the  year  1903,  and  with  the 
cashier  of  the  bank  made  an  arrangement  whereby,  among 

Vol.  147  Ia.— 39. 
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other  things,  he,  G.  W.,  was  to  execute  and  deliver  to  the 
bank  an  absolute  deed  for  certain  real  estate  in  the  state  of 
North  Dakota  as  security  for  the  indebtedness  owing  the 
bank  by  F.  M.  Ridings.  It  is  claimed  that  it  was  the 
thought  of  all  parties  in  interest  that  with  this  assistance 
F.  M.  Eidings  could  pull  through,  pay  his  indebtedness  to 
the  bank,  and  that,  when  this  was  done,  the  North  Dakota 
land  should  be  redeeded  to  G.  W.  Ridings.  Accordingly 
on  March  26,  1903,  G.  W.  Ridings  made,  executed,  and  de- 
livered to  defendant  a  warranty  deed  for  a  section  of  land 
in  North  Dakota.  This  deed  was  duly  recorded  in  the 
proper  county  April  6,  1903.  After  the  making  of  the 
deed,  the  south  half  of  the  section  was  conveyed  by  the 
bank  to  a  party  at  Rowley,  Iowa,  for  a  stock  of  merchan- 
dise, and  F.  M.  Ridings  or  the  two  plaintifiFs  under  the 
name  of  Ridings  Bros,  took  possession  of  the  stock  of  goods 
and  handled  and  disposed  of  the  same,  accounting  to  de- 
fendant for  the  sum  of  $3,500  on  account  thereof.  It  is 
contended  that  the  deed  of  the  North  Dakota  land  to  the 
bank  was  intended  as  security  for  $7,000  of  the  indebted- 
ness of  F.  M.  Ridings  to  the  bank;  that  the  sale  or  ex- 
change of  the  south  half  of  the  land  was  made  by  the  Rid- 
ings, and  that  the  bank  received  $3,500  of  the  proceeds  of 
the  goods  received  for  the  land;  that  but  $3,500  of  the 
original  debt  which  the  deed  was  made  to  secure  remains 
unpaid;  and  that  upon  an  accounting  a  considerably  less 
sum  is  due  the  bank.  An  accounting  is  asked  and  a  decree 
declaring  the  deed  to  be  a  mortgage  and  plaintiffs  given  the 
right  to  redeem  the  land  upon  payment  of  the  amount 
found  due.  In  brief,  this  is  the  claim  made  for  appellants. 
Defendant  denies  that  the  deed  was  intended  as  secur- 
ity, and  insists  that  it  should  not  be  declared  to  be  a  mort- 
gage. It  says  that  the  land  was  taken  in  satisfaction  of 
$7,000  of  the  indebtedness  of  F.  M.  Ridings  to  the  bank, 
that  it  was  taken  at  practically  the  full  value  of  the  land, 
and  that  the  only  collateral  agreement  with  reference  there- 
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to  was  that  plaintiffs  should  have  the  management  of  the 
land  and  the  right  to  sell  the  same  until  March  1,  1904. 
If  in  the  meantime  the  land  was  sold  for  more  than  the 
hank  gave  for  it,  the  excess  should  he  credited  upon  any 
other  account  which  F.  M.  Eidings  at  that  time  had,  and, 
if  -ftiere  was  no  indebtedness  at  that  time,  the  excess  was  to 
be  paid  to  the  Ridings  or  to  F.  M.  Ridings  as  his  commis- 
sion for  the  sale  of  the  land.  Thus  a"  square  issue  is  pre- 
sented regarding  the  nature  of  the  original  transaction.  The 
deed  being  absolute  in  form  with  covenants  of  warranty, 
the  burden  is  upon  plaintiff  to  show  by  clear,  satisfactory 
and  convincing  evidence  that,  although  absolute  in  form,  the 
conveyance  was  intended  to  be  a  mortgage.  Hyatt  v.  Coch- 
ran, 37  Iowa,  309;  Robertson  v.  Moline  Co.,  106  Iowa, 
414;  England  v.  England,  94  Iowa,  716,  and  cases  cited. 
And  in  arriving  at  a  proper  solution  of  the  issues  pre- 
sented the  most  important  questions  to  be  considered  are: 
(1)  Was  thel'e  a  continuing  obligation  on  the  part  of  the 
grantor  to  pay  a  debt  which  it  is  claimed  the  deed  was 
made  to  secure?  (2)  What  was  the  value  of  the  land  as 
compared  with  the  indebtedness  which  the  deed  was  made 
to  extinguish  or  secure?  (3)  How  have  the  parties  treated 
the  conveyance?  (4)  In  what  form  are  the  written  eviden- 
ces in  the  transaction?  (5)  What  sort  of  testimony  is 
relied  upon  to  show  that  the  deed  was  intended  for  and 
accepted  as  security  for  a  loan  or  existing  indebtedness? 
These  propositions  are  so  fundamental  that  there  is  no  need 
of  citing  authorities  in  their  support.  Indeed,  the  only 
serious  questions  in  the  case  are  of  fact.  We  have  read 
and  reread  the  recol-d  with  care  and  from  a  perusal  thereof 
conclude:  (1)  Just  prior  to  the  making  of  the  deed  F.  M. 
Ridings  was  indebted  to  the  bank  in  the  sum  of  nearly 
$44,000,  and  the  officers  of  the  bank  were  anxious  to  have 
this  indebtedness  reduced,  paid,  or  secured.  G.  W.  Rid- 
ings authorized  his  brother,  F.  M.,  to  use  the  North  Dakota 
land  in  adjusting  this  indebtedness.     F.  M.  appeared  be 
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fore  the  cashier  and  the  board  of  directors,  and  we  are  satis- 
fied that  an  arrangement  was  made  whereby  the  bank  was 
to  take  the  land  which  was  then  mortgaged  to  secure  a  debt 
of  over  $5,000  at  the  sum  of  $7,000,  and  that  F.  M.  should 
be  given  credit  for  that  amount  upon  the  books  of  the  bank, 
the  bank  assuming  the  mortgage  upon  the  land.  As  F.  M. 
Ridings  was  then  insisting  that  the  land  was  worth  more 
than  the  bank  gave  for  it,  it  was  arranged  that  he  and  his 
brother  should  have  the  right  to  sell  the  land  at  any  time 
within  one  year,  and,  if  they  sold  so  as  to  net  the  bank 
more  than  the  $7,000,  F.  M.  Ridings  was  to  have  credit  for 
the  overplus  upon  his  other  indebtedness  to  the  bank,  and, 
if  he  was  not  indebted  to  the  bank  at  that  time,  the  over- 
plus should  be  paid  to  the  Ridings  as  a  commission  for  the 
sale  of  the  land.  We  are  constrained  to  hold  under  the  tes- 
timony that  $7,000  of  F.  M.  Ridings^  indebtedness  to  the 
bank  was  absolutely  satisfied  by  the  conveyance  of  the  land. 
Plaintiffs'  testimony  as  to  the  debt  secured  or  intended 
to  be  secured  is  very  uncertain  and  unsatisfactory.  In  their 
pleadings  and  according  to  some  of  the  testimony  the  deed 
was  given  to  secure  all  of  F.  M.  Ridings'  indebtedness.  If 
that  be  true,  there  is  no  need  to  further  consider  the  case, 
for  the  reason  that  according  to  the  undisputed  testimony 
Ridings'  indebtedness  at  this  time  amoimts  to  many  times 
the  present  value  of  the  remaining  land  after  giving  them 
credit  for  everything  to  which  they,  under  any  theory  of 
the  case,  would  be  entitled.  The  bank  treated  the  deed  as 
absolutely  extinguishing  $7,000  of  F.  M.  Ridings'  indebt- 
edness, and,  as  no  sale  was  made  by  either  of  the  plaintiffs, 
except  as  part  of  the  land  was  exchanged  for  the  property 
at  Rowley,  their  rights  to  this  remaining  property  have  been 
fully  extinguished.  According  to  the  better  testimony  the 
land  was  not  worth  more  than  the  bank  agreed  to  give  for 
it.  G.  M.  Ridings  himself  testified  that,  when  the  deed  was 
made  to  the  bank,  the  land  was  not  worth  to  exceed  $12,500. 
This  is  what  the  bank  took  it  for,  and  there  is  nothing  in 
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the  value  of  the  land  which  indicates  that  the  bank  took 
it  as  security.    Indeed,  the  contrary  is  indicated. 

The  conduct  of  the  parties  after  the  execution  of  the 
deed  is  strongly  relied  upon  by  plaintiffs,  and  this  is  the 
only  thing  in  the  case  which  gives  any  color  to  their  claims. 
When  it  is  remembered  that  plaintiffs  or  F.  M.  Eidings 
were  given  the  management  of  the  farm  and  one  year  with- 
in which  to  sell  the  land,  most,  if  not  all,  of  the  circum- 
stances relied  upon  by  plaintiffs  as  showing  that  the  deed 
was  intended  as  a  mortgage  become  clear,  and  are  not  in- 
consistent with  the  thought  that  the  conveyance  was  in- 
tended as  an  absolute  one.  It  is  true  that  plaintiffs  had  the 
management  of  the  land  for  one  year,  and  that  they  re- 
ceived the  rentals  for  the  years  1903  and  1904,  but,  as 
plaintiffs  represented  to  the  bank  that  the  land  was  wild 
and  unimproved  and  none  of  the  officials  knew  anything  to 
the  contrary,  the  fact  that  plaintiffs  received  the  rentals  for 
the  years  stated  should  not  be  regarded  as  controlling.  In 
a  letter  written  by  F.  M.  Bidings  to  the  cashier  of  defend- 
ant bank  imder  date  of  March  15,  1905,  he  stated:  -  "I  un- 
derstood that  up  to  March  1,  1905,  we -had  exclusive  sale 
and  management  of  the  land  referred  to,  and  after  March 
1st  the  management  went  to  you,  and,  unless  I  hear  to  the 
contrary  at  once,  will  understand  that  you  want  us  to  push 
a  sale  or  trade  of  this  property  as  rapidly  as  possible.  It 
would  be  only  natural  for  us  to  await  your  advice  and  in- 
structions after  March  1st.  We  must  have  some  idea  as  to 
your  wishes  in  the  matter,  viz. :  If  you  will  trade  for  flat 
property — residence  or  store  buildings,  price  of  land,  etc. — 
we  must  have  some  outline  in  the  matter." 

We  have  already  referred  to  the  exchange  of  the  south 
half  of  the  section  of  land.  That  was  negotiated  by  the 
plaintiffs  or  by  F.  M.  Bidings,  but  the  deed  was,  of  course, 
made  by  the  defendant  bank.  The  title  to  the  property  re- 
ceived in  the  trade  was  taken  in  the  name  of  the  bank,  but 
plaintiffs  took  possession  of  the  goods  received,  and  finally 


Digitized  by 


Google 


614  Ridings  v.  Mabengo  Sav.  Bank.    [147  Iowa 

• 

closed  them  out^  the  bank  making  a  bill  of  sale  of  the  goods 
to  the  purchasers.  In  a  letter  written  to  the  bank  of  Row- 
ley which  was  the  intermediary  between  these  parties,  Hen- 
derson, the  cashier  of  the  bank,  wrote  that  the  bank  owned 
the  entire  section  of  land.  The  deed  to  the  south  half  of 
the  section  was  made  June  8,  1904,  and  on  July  7th  of  the 
same  year  the  bank  made  a  bill  of  sale  of  the  goods  re- 
ceived in  exchange  for  the  expressed  consideration  of  $»3,- 
888.  Although  the  business  connected  with  the  handling 
and  selling  of  this  stock  of  goods  was  conducted  by  plain- 
tiffs under  the  name  of  Ridings  Bros.,  they. did  business 
with  a  bank  at  Rowley,  and  finally  and  fully  accounted  to 
the  defendant  bank.  It  seems  that  Ridings  was  allowed 
something  like  $385  as  his  commission  on  this  transaction, 
and  that  the  bank  received  on  account  of  this  deal  approxi- 
mately $3,500 ;  about  onehalf  of  the  mortgage  indebtedness 
against  the  entire  section  also  being  taken  care  of.  The 
fact  that  the  bank  received  net  approximately  $3,500  for 
half  the  land  and  a  release  of  substantially  one-half  the 
mortgage  indebtedness,  and  the  further  fact  that  Ridings 
received  the  remainder  of  the  returns  growing  out  of  the 
exchange,  is  quite  significant.  The  written  evidence  of  the 
transaction,  the  entries  upon  the  books  of  the  bank,  the  cor- 
respondence between  the  parties,  and  their  conduct  gener- 
ally with  reference  to  the  land,  save  as  heretofore  indicated, 
show  that  the  transaction  was  as  defendant  claims  it  to 
have  been.  It  is  true  that  F.  M.  Ridings  and  the  then 
•  cashier  of  the  bank  testify  that  the  deed  was  taken  as  secur- 
ity, and  was  not  intended  to  be  an  absolute  conveyance,  but 
the  entries  made  by  the  cashier  upon  the  books  of  the  bank, 
the  correspondence  between  the  parties,  and  their  subsequent 
dealings  indicate  that  the  deed  was  taken  as  an  absolute 
conveyance,  and  that  the  plaintiffs  had  no  other  rights  with 
reference  to  the  property  after  the  deed  was  made  than  to 
manage  it  for  one  year  and  within  that  period  to  sell  it, 
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securing  to  themselves  the  advantage  of  any  price  they  might 
obtain  over  and  above  $18  per  acre. 

The  testimony  adduced  by  plaintiffs  is  not  of  that  sat- 
isfactory character  which  is  required  in  such  cases.  Even 
if  G.  W.  Ridings  were  present  when  the  transaction  was 
consummated,  which  is  very  doubtful  to  say  the  least,  and 
we  take  his  testimony  as  to  the  agreement  had  at  that 
time,  we  should  be  constrained  to  hold  that  plaintiffs  are 
not  entitled  to  the  relief  demanded  or  to  any  other  relief 
which  would  be  of  any  advantage.  G.  W.  Ridings  says  that 
the  deed  was  given  as  security  for  all  of  F.  M.  Ridings'  in- 
debtedness. If  that  be  true,  then,  as  it  appears  without  con- 
tradiction that  F.  M.  Ridings  is  now  indebted  to  the  bank 
for  a  sum  very  much  greater  than  the  value  of  the  north 
half  of  the  land,  and  there  is  no  offer  on  plaintiffs'  part  to 
take  up  the  whole  of  this  indebtedness,  but  merely  to  pay 
$3,500  or  less  of  the  claim  against  F.  M.  Ridings,  they  are 
not  entitled  to  the  relief  demanded. 

We  are  satisfied  vnth  the  decree  of  the  trial  court,  and 
it  is  affirmed. 


John  Robinson,  Appellee,  v.  Mary  Robinson,  Appellant. 

Negotiable  instruments:  action  upon  note:  consideration:  in- 
X  struction.  In  this  action  a  divorced  husband  is  seeking  to  re- 
cover on  a  renewal  note  givep  by  his  wife  for  a  balance  claimed 
to  be  due  in  consideration  of  a  relinquishment  of  his  claim  to 
property  in  her  name,  and  for  refraining  from  contesting  the 
divorce.  Held,  an  instruction  that  if  defendant  obtained  a  divorce 
it  is  presumed  that  it  was  lawfully  granted  on  sufficient  evidence, 
and  that  plaintiff's  promise  not  to  resist  the  action  for  divorce 
constituted  no  part  of  the  consideration  for  the  note,  and  that 
neither  partial  payment  on  the  note  in  suit  nor  the  fact  that 
it  was  a  renewal  would  impart  or  establish  a  consideration  there- 
for, was  proper. 

Same:    renewal  note:    consideration.     Where  a  promissory  note 

2    is  treated  by  the  parties  either  as  valid  or  as  questionable,  and 

for  the  purpose  of  securing  an  extension  of  time  to  avoid  liti- 
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gation  and  settle  the  rights  and  obligations  of  the  parties  a  new 
note  is  given,  such  renewal  note  is  supported  by  a  valid  con- 
sideration. Under  the  evidence  it  is  held  that  the  question  of 
whether  defendant  gave  the  note  in  suit  to  avoid  litigation  and 
to  settle  the  supposed  or  claimed  rights  of  the  parties  was  for 
the  jury. 

Appeal  from  Hamilton  District  Court. — ^Hon.  R  M. 
Wkioht,  Judge. 

Satubday,  Maboh  12,  1910. 

Action  at  law  upon  a  promissory  note  made  and  exe- 
cuted to  plaintiff,  by  him  indorsed  to  Robert  FuUerton,  and 
by  Fullerton  reindorsed  without  recourse  to  plaintiff.  De- 
fendant admitted  the  execution  of  the  note,  but  pleaded 
want  of  consideration  therefor.  She  also  pleaded  that  plain- 
tiff did  not  own  the  note  and  was  not  the  real  party  in  in- 
terest. On  the  issues  joined  the  case  was  tried  to  a  jury, 
resulting  in  a  verdict  and  judgment  for  plaintiflF,  and  de- 
fendant appeals. — Affirmed. 

Wesley  Martin,  for  appellant. 

O.  F.  Tucker  and  D.  C.  Chase,  for  appellee. 

Deemeb,  C.  J. — Plaintiff  and  defendant  were  at  one 
time  husband  and  wife.  They  were  divorced  some  time  in 
the  year  1906,  and  just  prior  to  the  divorce  defendant  gave 
plaintiff  two  notes  for  $1,000  each.  At  that  time  some 
farm  land  was  in  the  defendant's  name,  and  she  claims  that 
she  gave  plaintiff  the  notes  on  his  promise  to  join  in  deeds 
to  the  farm  land,  so  that  she  might  handle  the  same.  There- 
after, in  settlement  of  these  two  notes,  defendant  paid  plain- 
tiff $200  in  cash,  and  executed  the  note  in  suit  for  the  re- 
mainder. On  cross-examination  of  this  vdtness  it  appeared 
that  one  reason  for  the  giving  of  the  original  notes  was  to 
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secure  plaintiff's  promise  not  to  contest  the  divorce  suit, 
which  it  appears  he  did  not  do.  The  negotiations  leading 
up  to  the  execution  of  the  notes  were  conducted  by  a  son, 
and  he  testified  on  the  witness  stand  as  follows : 

Reside  upon  a  homestead  in  Edinburg,  N.  D.  I  am 
the  son  of  Mr.  and  Mrs.  Robinson.  I  was  living  with  my 
mother  in  this  city  at  the  time  the  notes  for  $2,000  were 
given.  My  father  was  at  Marshalltown  in  the  Soldiers' 
Home.  I  went  down  to  visit  him.  We  wanted  to  get  the 
farm  so  we  could  transfer  it,  and  he  said  that  he  had  some- 
thing coming,  and,  if  he  didn't  get  something  more  out  of 
it,  he  would  see  that  my  mother  didn't  get  much  out  of  it. 
He  told  me  that.  This  was  previous  to  the  divorce  proceed- 
ings. He  threatened  to  oppose  that — I  don't  know  on  what 
ground — and  make  her  lose  most  of  the  property.  .  .  . 
I  think  my  mother  knew  what  my  errand  to  Marshalltown 
was.  We  talked  this  matter  over  a  great  many  times.  I  told 
her  what  I  was  going  for,  and,  after  I  got  back,  I  told  her 
what  the  result  was.  I  think  my  father  agreed  to  come  to 
Webster  City  and  make  a  settlement  for  $2,000.  He  agreed  at 
that  time  not  to  appear  against  her  on  condition  that  she 
would  give  him  $2,000.  A  buyer  was  not  found  until  after 
the  divorce  was  granted.  My  errand  down  there  was  to  get 
him  not  to  appear  against  my  mother  on  condition  that  he 
was  to  receive  $2,000  out  of  it.  At  the  time  of  the  giving 
of  the  two  $1,000  notes,  the  farm  down  there  and  the  house 
and  lot  here  in  town  stood  in  my  mother's  name.  Q.  So 
that,  when- the  divorce  proceeding  was  granted,  all  he  got 
out  of  his  interest  in  that  property  was  two  notes  of  $1,000 
each.  That  is  right,  isn't  it  ?  (Defendant  objects  as  imma- 
terial, and  assuming  something  that  the  witness  did  not  un- 
derstand. He  had  no  interest  in  the  property,  and  the  tes- 
timony is  incompetent,  immaterial  and  irrelevant.  Over- 
ruled, and  defendant  excepts.)  A.  Yes,  sir.  I  got  one  of 
the  notes.  My  mother  since  paid  me  a  part  of  it.  I  sur- 
rendered it  to  her.  I  surrendered  it  possibly  the  same  day 
I  got  it.  She  gave  me  $500.  I  didn't  consider  that  she 
was  indebted  to  me.  I  surrendered  the  note  before  I  got 
the  $500.  I  didn't  get  it  all  at  one  time.  ...  My 
father  insisted  when  I  went  down  to  Marshalltown  to  see 
him  that  he  should  have  something  out  of  the  property,  or 
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else  he  would  appear  against  her  and  contest  the  divorce 
proceeding. 

This  is  all  the  testimony  offered  by  the  defendant  upon 
the  issues  tendered.  Plaintiff  testified,  in  substanie,  that 
the  original  notes  were  given  in  settlement  and  adjustment 
of  his  property  rights  in  the  divorce  proceedings,  and  that 
the  note  in  suit  was  given  in  settlement  of  his  claims  on  the 
original  notes. 

On  the  issues  and  the  testimony,  the  trial  court  gave 
the  following,  among  other  instructions: 

(6)  If  you  find  from  a  preponderance  of  the  evidence 
that  the  sole  consideration  for  the  original  $1,000  note  was 
the  promise  of  the  plaintiff  not  to  resist  the  granting  of  the 
divorce  which  defendant  was  seeking  to  obtain  from  him, 
you  are  instructed  that  such  consideration  was  what  is 
termed  an  incompetent  consideration,  which  in  law  is  no 
consideration  at  all. 

(7)  If  you  find  from  a  preponderance  of  the  evidence 
that  defendant  obtained  a  divorce  from  the  plaintiff,  it 
will  be  presumed  that  the  same  was  obtained  on  adequate 
and  sufficient  evidence,  and  that  she  was  in  law  entitled  to 
a  divorce,  and  that  the  plaintiff's  promise,  if  any  he  made, 
that  he  would  not  resist  the  defendant's  application  for  a 
divorce,  was  of  no  value,  and  could  not  form  a  consideration 
for  the  making  of  the  $1,000  note  executed  by  the  de- 
fendant to  plaintiff. 

(8)  If  you  find  from  a  preponderance  of  the  evidence 
that  the  two  $1,000  notes  were  given  without  consideration, 
the  mere  fact,  if  it  be  a  fact,  that  the  note  sued  on  was 
given  as  a  renewal  of  one  of  the  $1,000  notes,  would  not 
by  that  fact  alone  impart  a  consideration  to  the  note  sued 
on  in  this  case,  and  in  such  case  your  verdict  should  be  in 
favor  of  the  defendant. 

(9)  You  are  further  instructed  that  the  mere  fact,  if 
it  be  a  fact,  that  the  defendant  paid  $200  on  the  $1,000 
note,  would  not  alone  in  and  of  itself  prove  that  the  note 
in  suit  was  supported  by  any  valid  consideration. 

(IOV2)  If  you  fii^d  from  a  preponderance  of  the  evi- 
dence that  ai  the  time  the  $200  were  paid  on  the  $1,000 
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note  the  validity  of  the  $1,000  note  was  in  the  minds  of 
the  parties  either  as  a  valid  claim,  or  it  was  a  question  in 
their  minds  whether  or  not  it  was  a  valid  claim,  and  in  or- 
der to  get  an  extension  of  time  to  avoid  litigation,  and  in 
order  to  settle  the  supposed  or  claimed  rights  of  the  parties 
in  the  $1,000  note,  the  defendant  executed  and  delivered 
the  note  in  suit,  then  in  such  case  you  would  be  warranted 
in  finding  that  the  note  sued  on  is  supported  by  a  valid  con- 
sideration. 

These  instructions  are  complained  of,  and  it  is  also  in- 
sisted that  under  the  undisputed  testimony  there  should 
have  been  a  verdict  for  defendant.  Aside  from  instruction 
No.  10^4,  the  charge  is  even  more  favorable  to  defendant 
than  she  was  entitled  to,  and  there  is  no  just  cause  for  com- 
plaint on  this  score.  Instruction  No.  10^  is  undoubtedly 
correct  as  an  abstract  proposition.  Rowe  v.  Barnes,  101 
Iow4,  3.02;  French  v.  French,  84  Iowa,  659;  Adams  v. 
Adams,  70  Iowa,  253;  Brannum  v.  O'Connor,  77  Iowa, 
632;  Harlan  v.  Uarlan,  102  Iowa,  701.  There  was  ample 
testimony  to  take  the  case  to  a  jury  upon  this  proposition. 
Mr.  Eobinson  testified  on  the  trial,  and  it  was  not  denied, 
that  the  first  arrangement  was  that  he,  Eobinson,  was  to 
have  a  provision  for  $2,000  inserted  in  the  decree  as  ali- 
mony, if  the  court  would  carry  out  the  division  along  that 
line  in  case  of  divorce;  but,  on  the  suggestion  of  Mr.  Mar- 
tin to  avoid  certain  unjust  claims,  he  was  advised  to  ac- 
cept the  notes  in  lieu  of  this  alimony,  and  he  did  so.  The 
first  note  was  paid,  and,  when  the  second  became  due  or  soon 
thereafter,  plaintiif,  who  was  in  straightened  circumstances, 
and  needed  the  money,  procured  the  good  offices  of  an  old 
friend  of  the  family,  Mr.  Eobert .  Fullerton,  who  inter- 
viewed Mrs.  Eobinson  as  to  the  payment  of  the  note,  and 
suggested  to  her  that  her  husband  would  enforce  collection. 
She  then  paid  $200  on  the  note,  and  gave  another  note  for 
the  balance  and  accrued  interest,  and  this  latter  note  is  the 
not^  sued  on  in  the  present  action.     Mr.  FuUertoii  testi- 
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fied:  "Mrs,  Robinson  stated  to  him  that  she  was  hard  up, 
and  that,  if  Mr.  Robinson  would  give  her  time,  she  would 
pay  $200  if  Mr.  Robinson  would  give  her  time  on  the  bal- 
ance. She  asked  for  time;  said  she  would  not  be  able  to 
pay  this  until  she  disposed  of  her  place.  ^I  did  what  I 
could  to  get  Mr.  Robinson  to  give  her  time.  She  finally 
paid  $200,  and  I  took  a  note  on  the  time  she  asked  for  the 
balance.  It  was  satisfactory  to  her.  I  was  a  mutual 
friend.  I  never  had  any  interest  in  the  matter,  only  to 
keep  peace  in  the  family.' " 

Surely  this  was  sufficient  to  justify  the  instruction 
and  the  verdict.  The  judgment  must  be,  and  it  is,  af- 
firmed. 


James  Dbemedy  v.  D.  V.  Jackson,  Judge,  Seventh  Ju- 
dicial District  of  Iowa. 

Intoxicating  liquors:    injunction:    scope  op  decree:    constructive 

1  notice,  a  decree  restraining  the  sale  of  liquor  in  a  certain 
place  which  in  terms  enjoins  the  defendant  and  all  persons  claim- 
ing through  or  under  him,  and  all  other  persons,  and  the  build- 
ing as  a  place  for  the  illegal  sale  and  keeping  of  intoxicants, 
is  sufficiently  broad  in  its  terms  to  prohibit  all  persons  from  main- 
taining a  nuisance  on  the  premises;  and  is  sufficient  as  a  public 
record  to  impart  constructive  notice  to  all  persons. 

Same:    contempt:  information:  who  may  file  same:  prosecution. 

2  It  is  not  essential  that  the  information  in  contempt  proceedings 
for  the  violation  of  an  injunction  be  filed  by  the  plaintiff  in 
the  original  action;  nor  is  it  essential  that  the  county  attorney 
appear  and  prosecute  the  contempt  proceeding. 

Contempt:    title  of  proceeding.    The  title  of  a  contempt  proceeding 

3  is  not  very  material;  it  may  be  under  the  title  of  the  cause  to 
which  it  is  incident,  or  it  may  be  in  the  name  of  the  state  against 
the  defendant. 

Decree  of  court:    signature  of  judge.    A  decree  of  court  in  fact 

4  signed  by  the  judge  is  not  invalid  because  his  signature  is  not 
accompanied  with  his  official  designation. 

Intoxicating  liquor:    injunction:    decree:    conformity  with  peh- 
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5  TioN.  A  petition  asking  that  a  building  be  enjoined  as  a  place 
for  the  sale  or  keeping  for  sale  of  liquor  in  violation  of  law, 
and  such  other  relief  as  petitioner  niay  be  entitled  to,  is  broad 
enough  to  support  a  decree  enjoining  defendants  from  using 
the  building  for  the  sale  or  keeping  for  sale  of  liquor,  or  per- 
mitting it  to  be  done  by  persons  under  their  control;  and  to 
enjoin  the  building  as  a  nuisance  and  as  a  place  for  the  illegal 
keeping  and  sale  of  intoxicants. 

Same:    injunction:    contempt:    identity  of  premises.    Where  the 

6  description  of  premises  in  a  contempt  proceeding  is  by  lot  and 
block,  the  same  as  in  the  action  to  enjoin  the  nuisance,  there 
is  a  sufficient  identity  of  the  premises  although  there  may  be  a 
discrepancy  in  the  name  of  the  building.  But  were  this  not  true 
the  effect  of. the  claimed  discrepancy  can  not  be  raised  for  the 
first  tixpe  on  appeal. 

Of  the  certification  and  filing  of  evidence.    The  return  and  judge's 

7  certificate  in  a  contempt  proceeding  for  the  violation  of  an  in- 
junction are  conclusive  as  to  the  date  of  filing  the  evidence  by 
the  reporter,  although  his  certificate  shows  that  the  same  was 
filed  on  a  different  date. 

Certiorari  to  Muscatine  District  Court, 

Monday,  Maboh  14,  1910. 

Thebb  was  a  contempt  proceeding  against  plaintiff 
for  the  violation  of  an  alleged  liquor  injunction.  The 
plaintiff  was  found  guilty,  and  fine  and  imprisonment  were 
imposed.  He  has  sued  out  a  writ  of  certiorari  in  the  na- 
ture of  an  appeal  from  such  order. — Affirmed. 

J.  0.  Kammerer  and  E.  F.  Richman,  for  petitioner. 

Betty  &  Betty,  for  defendant. 

Evans,  J. — One  Orr  filed  information  against  the  de- 
fendant charging  him  with  the  violation  of  a  liquor  injunc- 
tion entered  some  years  ago  in  the  case  of  Kessinger  against 
First  National  Bank  and  others,  a  suit  to  which  the  in- 
formant Orr  was  not  a  party.     Nor  was  the  defendant  a 


Digitized  by 


Google 


622  Debmedy  v.  Jackson,  Jtidoe.       [147  Iowa 

party  to  such  suit.  The  decree  of  injunction  in  such  pre- 
vious case  provided,  among  other  things,  that  the  defend- 
ants and  "each  of  them  are  further  enjoined  from  using 
said  building  or  premises  or  any  part  thereof  as  a  place 
for  the  sale  or  keeping  for  sale  of  intoxicating  liquors  in 
violation  of  law,  or  permitting  the  same  to  be  done  by  any 
other  person  or  persons  under  their  control,  and  said  build- 
ing and  premises  are  hereby  enjoined  as  a  nuisance  and  as 
a  place  for  the  illegal  sale  and  keeping  for  sale  of  intoxi- 
cating liquors  and  against  the  use  therefor  by  said  defend- 
ants and  any  person  or  persons  claiming  by,  through,  or  un- 
der them  or  either  of  them,  and  all  other  persons." 

I.     That    the   defendant   kept   and    sold    intoxicating 

liquors  upon  the  premises  described  ?n  the  information  is 

undisputed.    It  is  urged  in  his  behalf  that  it  is  not  proven 

that  he  had  notice  of  the  previous  injunc- 

LiQuoRs:  tion.     The  proceeding  was  for  contempt  of 

injunction:  /r»    •  <•  t        »     /» 

scope  of  court.     It  was  sufEcient  for  the  informant  to 

decree: 

notke."*^*''*  show  that  he  violated  the  terms  of  the  in- 
junctional  decree.  Upon  the  filing  of  the  in- 
formation defendant  was  summoned  into  court  to  show 
cause  why  he  should  not  be  punished.  Whether  ignorance 
of  the  decree  would  have  been  a  good  showing  of  excuse  or 
defense  we  have  no  occasion  to  determine.  No  such  excuse 
or  defense  was  offered  either  by  pleading  or  evidence.  The 
decree  "was  sufficiently  broad  in  its  terms  to  enjoin  all  per- 
sons from  maintaining  a  nuisance  on  the  premises  described 
therein,  and  it  was  sufficient  as  a  public  record  to  impart 
constructive  notice  to  all  persons.  Silver  v.  Traverse,  82 
Iowa,  52.  It  is  urged  by  the  defendant  that  the  cited  case 
is  inconsistent  with  the  later  case  of  Ruhlman  v.  Humph- 
rey, 86  Iowa,  602.  But  the  opinion  in  the  latter  case 
points  out  the  clear  distinction  between  the  two  cases.  The 
same  distinction  was  recognized  in  the  later  case  of  Neiv- 
comer  v.  Tucl-er,  80  Iowa,  487.  In  the  two  later  cases  the 
decree  under  consideration  only  purported   to  enjoin  the 


Digitized  by 


Google 


June  1910]     Debmedy  v.  Jackson,  Judge.  623 

particular  defendant  in  that  ease,  and  the  petitioners  were 
discharged  because  they  were  not  included  in  the  terras  of 
the  decree  alleged  to  be  violated.  Such  point  is  not  avail- 
able to  the  petitioner  in  this  case. 

II.     It  is  urged  that  the  information  was  void  and  of 

no  effect  because  the  informant  Orr  was  not  a  party  to  the 

original  case,  and  because  this  proceeding  was  entitled  in 

the  name  of  the  State  of  Iowa  against  the 

tempt:  infor-      defendant,   and   because  the   informant   Orr 

mation:  who  t        .       i  -i        r^  <. 

may  file, same:    was  uot  authorized  to  represent  the  State  of 

prosecution.  ^  *^ 

Iowa  in  such  proceedings.  It  is  not  essen- 
tial that  information  for  contempt  should  be  filed  by  the 
original  plaintiff.  The  original  plaintiff  acted  only  in  the 
public  behalf.  The  same  public  is  represented  by  the  in- 
formant. Nor  is  it  essential  that  the  county  attorney  should 
appear  in  the  prosecution  of  a  contempt  case.  First  Conr 
gregational  Church  v.  Muscatine,  2  Iowa,  69;  Fisher  v. 
Cass  County  Court,  75  Iowa,  232 ;  Brennan  v.  Roberts,  125 
Iowa,  615.  The  fact  that  the  proceeding  was  prosecuted 
in  the  name  of  the  State  of  Iowa  furnishes  to  the  defend- 
ant no  ground  of  complaint. 

Just  what  title  should  be  borne  by  a  contempt  pro- 
ceeding is  a  question  which  has  never  been  definitely  set- 
tled in  this  state   nor  has  it  ever  been  deemed  as  very  ma- 
terial.    Manderscheid  v.  District  Court,  69 
3.  Contempt:         lowa,  240;  Hatlestadt  V.  District  Court,  137 
proceeding.        lowa,  146,  and  cascs  cited,  supra      The  of- 
fense charged  is  an  offense  against  the  au- 
thority of  the  court.    It  may  be  heard  under  the  title  of  the 
ease  to  which  it  is  incident,  or  it  may  be  entitled  in  the 
name  of  the  state  against  the  defendant.     The  only  purpose 
of  attaching  any  title  to  the  matter  is  that  the  proceedings 
therein  may  be  identified '  and   separated  from  other  pro- 
ceedings.    Such  contempt  proceedings  are  instituted  imder 
section  2407  of  the  Code.     This  section  requires  that  there 
be  filed  with  the  clerk  of  the  court  an  "information  under 
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oath  setting  out  the  alleged  facts  constituting  such  viola- 
tion." The  statute  does  not  provide  how  such  proceedings 
shall  be  entitled,  nor  does  it  provide  by  whom  the  informa- 
tion shall  be  made.  The  information  in  the  case  at  bar  is 
in  accord  with  the  statute  in  question. 

III.  It  is  urged  by  defendant  that  the  previous  de- 
cree the  violation  of  which  is  charged  against  him  is  void 
in  so  far  as  it  affects  him  for  two  reasons.     The  first  of 

T.        _         these  is  that  the  decree  as  entered  of  record 

4.  Dbcrex  or 

s^auire  purports  tx)  be  signed  by  P.  B.  Wolfe,  and 

of  judge.  j^g  jj^j.  puj^ri;  iQ  \yQ  signed  by  any  judge 

of  the  seventh  judicial  district.  It  is  conceded  that  P.  B. 
Wolfe  w:as  one  of  the  judges  of  the  seventh  judicial  dis- 
trict at  the  time  of  the  entry  of  such  decree.  But  it  is 
claimed  that  his  signature  is  not  accompanied  with  his  of- 
ficial designation,  and  that  this  is  fatal  to  the  decree  as 
such.  We  see  no  merit  in  this  contention.  The  record  of 
the  decree  was  sufficient  without  any  signature  of  the  judge 
thereto.  The  provision  of  the  statute  in  this  regard  is  di- 
rectory only.  Childs  v.  McChesney,  20  Iowa,  431;  Darir 
nelly  v.  Smith,  128  Iowa,  260. 

The  second  reason  urged  against  such  previous  decree 

IS  that  its  injunctional  provisions  were  much  broader  than 

the  petition  upon  which  the  decree  was  rendered,  and  that 

the  court  had  no  jurisdiction  to  grant  more 

5.  Intoxicatinq  •*  ® 

to^unction-  relief  than  was  prayed.  This  pofnt  is  not 
f^hywlth  sustained  by  the  record.  The  petition  in 
petition.  question  prays  "that  said  building  and  the 

realty  hereinbefore  described  be  enjoined  as  a  place  for  the 
sale  or  keeping  for  sale  of  intoxicating  liquors  in  violation 
of  law  ....  and  that  he  may  have  such  other  relief 
as  he  may  be  found  entitled  to."  This  prayer  is  broad 
enough  to  sustain  all  the  terms  of  the  decree  as  entered. 

IV.  It  is  urged  that  there  was  no  proof  that  plaintiff 
sold  intoxicating  liquors  upon  the  same  premises  as  those 
described  in  the  previous  decree.     It  is  shown  by  the  pres- 
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ent  record  that  the  place  of  illegal  sale  by  the  plaintiff  was 

lot  six,  block  thirteen,  in  the  city  of  Mus- 

injunction:        catinc.    The  prcvious  decree  covered  the  same 

contempt:  ,  .      .  .-,, 

«<J^|^«>^  description.  The  apparent  discrepancy  arises 
out  of  the  fact  that  the  previous  decree 
described  the  building  by  name  as  Hotel  Grand,  while  the 
present  information  describes  it  by  name  as  Hotel  Webster. 
Whether  this  apparent  discrepancy  arises  out  of  a  change 
of  names  or  not  the  record  is  silent.  The  point  is  raised 
for  the  first  time  in  this  court.  In  the  trial  court  plain- 
tiff filed  a  motion  for  discharge  upon  ten  specific  grounds, 
none  of  which  included  any  reference  to  the  apparent  dis- 
crepancy which  is  now  urged  ui)on  our  attention.  Inas- 
much as  the  description  of  the  real  estate  is  definite  and 
.controlling,  and  is  the  same  in  both  proceedings,  we  think 
the  identity  of  the  premises  is  presumptively  established 
thereby,  notwithstanding  the  discrepancy  in  names. 

V.    It  is  urged  that  the  warrant  of  commitment  issued 
by  the  court  was  void  because  the  same  was  issued  before 
the  shorthand  notes  of  the  evidence  were  filed  and  made 
Of  the  ceb-       ^^   record.      This   argument   is   accompanied 
Ind^mluTg        ^^^^    ^^  alleged  statement  of  facts  which  do 
OF  EVIDENCE.      ^^^  appcar  in  the  abstract.    It  is  said  in  the 
argument  that  the  plaintiff  was  imprisoned  on  June  5th, 
and  that  the  notes  were  not  filed  until  June  8th.     It  does 
not  appear  from  the  abstract  when  judgment  was  entered 
by  the  court.     Out  of  abundance  of  caution  we  have  re- 
ferred to  the  original  return  to  the  writ  filed  in  this  case, 
and  we  learn  therefrom  that  judgment  was  entered  on  June 
6th,  and  that  the  shorthand  notes  of  the  evidence  were  made 
of  record  this  same  day.     It  is  true  that  the  certificate  of 
the  shorthand  reporter  states  that  the  notes  were  filed  on 
June  8th.     The  return  and  certificate  of  the  judge  is  con- 
trolling here.    If  any  mistake  has  been  made  in  the  record 
below,  it  should  be  corrected  by  proper  proceedings  there. 
It  may  be  said,  also,  that  this  action  of  the  court  was  in 
Vol.  147  Ia.- 
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no  manner  challenged  in  the  original  petition  for  the  writ. 
It  was  first  challenged  by  an  amended  petition  filed  after 
the  case  had  been  fully  argued  and  ready  for  submission. 
We  find  no  illegality  in  the  action  of  the  lower  court, 
and  its  order  is  affirmed. 


O.  A.  Phelan  v.  Boone  Gas  Company,  Appellant 

Public  service  corporation:  rights  and  duties  in  supplying  gas  to 
CONSUMERS.  It  is  the  duty  of  a  gas  company  operating  under  a 
franchise  to  supply  all  inhabitants  of  the  municipality  with  gas 
on  the  same  terms,  where  the  conditions  are  the  same  or  similar. 
The  company  may,  however,  adopt  reasonable  rules  and  regula- 
tions fixing  the  terms  upon  which  it  will  supply  its  customers 
with  gas,  but  the  adoption  of  a  formal  rule  is  not  essential 
to  that  end,  where  there  is  a  well  established  and  governing  cus- 
tom. It  can  not,  however,  enforce  an  arbitrary  or  discriminating 
rule  or  custom  according  to  its  whim  or  caprice.  In  this  ac- 
tion to  compel  the  gas  company  to  supply  plaintiff  with  gas 
the  evidence  is  held  to  show  that  the  service  was  cut  off  with- 
out just  reason  for  believing  plaintiff  financially  irresponsible. 

Appeal   from  Boone   District    Court.     Hon.    Robert    M. 
Weight,   Judge. 

Monday,  March  14,  1910. 

Action  in  mandamus  to  require  defendant  to  reinstiite 
a  meter  in  plaintifTs  house  and  supply  him  with  gas  re- 
sulted in  judgment  as  prayed.  The  defendant  appeals. 
Affimed. 

Dyer  &  Hull,  for  appellant. 

Oanoe  &  Oanoe,  for  appellee. 

Ladd,  J. — The  defendant  is  a  corporation  engaged  in 
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manufacturing  and  selling  gas  to  the  people  of  Boone 
under  a  franchise  granted  by  that  city.  One  of  its  mains 
is  laid  in  the  street  immediately  in  front  of  plaintiflF's 
premi3es,  and  for  more  than  a  year  prior  to  July  20,  1908, 
it  had  supplied  the  same  with  gas  in  the  manner  custom- 
ary with  its  patrons.  On  that  day,  owing  to  differences 
concerning  the  company's  account  it  removed  the  meter  and 
cut  off  the  supply.  An  action  on  such  account  resulted  in 
a  judgment  for  plaintiff  herein.  Thereupon  plaintiff  re- 
quested that  the  meter  be  reinstated  and  the  company  again 
furnish  him  with  gas.*  It  refused  to  do  so  unless  he  would 
deposit  $10  as  security  for  the  payment  of  gas  or  procure 
some  one  to  sign  his  contract  with  the  company  guarantee- 
ing such  payment.  He  declined  to  do  either,  and  insti- 
tuted this  suit  to  compel  defendant  to  reestablish  its  gas 
service  and  furnish  him  gas  on  equal  terms  and  under  like 
conditions  with  others. 

On  the  trial  the  facts,  as  recited,  were  established, 
and  also  that,  though  the  company  had  no  formal  rule  on 
the  subject,  it  had  been  customary  when  an  applicant  was 
unknown  or  was  deemed  not  to  be  responsible  to  require 
a  deposit  or  the  contract  to  be  signed  by  some  responsible 
party,  and  several  hundred  of  its  patrons  had  complied 
therewith.  The  manager  testified  that  such  custom  was 
reasonable  and  obtained  elsewhere,  and  that  he  had  reason 
to  believe  that  plaintiff  was  not  responsible,  and  that  he 
was  slow  in  his  accounts,  but,  on  cross-examination,  admitted 
that  his  real  reason  for  believing  plaintiff  not  responsible 
was  because  of  the  suit  mentioned,  and  that  he  knew  of 
him  failing  to  avail  himself  of  the  discount  by  paying  for 
each  month's  gas  within  fifteen  days  after  due  but  once, 
and  that  was  owing  to  the  company  applying  the  amount 
of  the  bill  on  fixtures.  No  similar  demand  ever  had  been 
made  on  him  before,  and  the  record  is  convincing  that  in 
requiring  the  deposit  or  security  as  a  condition  to  install- 
ing the  meter  the  company  was  actuated  solely  by  petty 
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spite  because  of  its  defeat  in  the  suit  on  account  in  the 
justice  court,  and  did  not  do  so  in  the  enforcement  of  one  of 
its  rules. 

Corporations  or  persons  who  undertake  to  supply  a 
demand  which  is  "affected  with  a  public  interest"  are  not 
a  law  unto  themselves,  but  are  required  to  supply  all  alike 
who  are  alike  situated,  and  are  not  permitted  to  discrim- 
inate in  favor  of  or  against  any.  By  accepting  from  the 
city  a  franchise  to  lay  pipes  and  mains  in  the  streets  and 
alleys  and  through  them  furnish  the  inhabitants  and  the 
public  with  fuel,  illuminating,  and  power  gas,  the  company 
assumed  a  public  duty.  That  duty  was  to  supply  gas  at 
reasonable  rates  to  all  the  inhabitants  of  the  city,  and  to 
charge  each  the  same  price  and  furnish  on  the  same  terms 
as  it  did  to  every  other  for  like  service  under  the  same  or 
similar  conditions.  Haugen  v.  Albina  Light  &  Water  Co., 
21  Or.  411  (28  Pac.  244,  14  L.  R.  A.  424) ;  Williams  v. 
Mutual  Oas  Co.,  52  Mich.  499  (18  N.  W.  236,  50  Am. 
Eep.  266) ;  Shepard  v.  Milwaukee  Oaslight  Co.,  6  Wis. 
539  (70  Am.  Dec.  479) ;  Owensboro  Oas  Co.  v.  Hildebrand 
(Ky.)  42  S.  W.  351;  American  Waterworks  Co.  v.  State, 
46  Neb.  194  (64  K  W.  711,  30  L.  R  A.  447,  50  Am. 
St  Eep.  610).  See  Huffman  v.  Telephone  Co.,  143  Iowa, 
690.  Such  a  company  may  adopt  reasonable  rules  or  regu- 
lations for  the  management  of  its  affairs.  Cedar  Rapids 
Oaslight  Co.  v.  City  of  Cedar  Rapids,  144  Iowa,  426.  The 
evidence  discloses  that  it  had  been  the  custom  to  exact  a 
money  deposit  or  the  signature  of  a  person  known  to  be  re- 
sponsible whenever  the  applicant  was  unknown  or  known  to 
be  irresponsible.  The  delivery  of  gas  necessarily  is  its  con- 
sumption. The  amount  can  only  be  ascertained  as  consumed. 
The  company  is  bound  to  furnish  on  application,  and  it  is 
but  just  that  it  be  not  compelled  to  supply  unknown  or  irre- 
sponsible persons  therewith  without  assurance  in  some  form 
that  it  will  receive  compensation.  The  adoption  of  a  formal 
rule  exacting  security  seems  unnecessary  if  there  is  a  well- 
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established  custom  as  appears  in  this  case  to  exact  security 
as  stated.  The  evidence  discloses  that  this  had  always  been 
customary  with  the  company.  In  such  a  case,  the  custom 
has  the  force  of  a  rule  or  regulation.  Of  course,  it  could 
not  impose  different  terms  according  to  whim  or  caprice, 
but  must  treat  all  consumers  in  like  situations  alike.  As 
said  in  the  Cedar  Rapids  Gaslight  case,  the  company  may 
not  base  a  rule  on  the  theory  that  the  people  as  a  whole  are 
dishonest,  but  it  has  the  right  to  adopt  a  rule  which,  while 
giving  the  honest  citizen  what  he  pays  for,  will  prevent  the 
dishonest  from  getting  that  which  he  will  never  pay  for. 
Appellee  argues  that  the  custom  in  any  event  is  unreason- 
able and  unjust,  in  that  no  definite  test  is  fixed  for  de- 
termining from  whom  security  shall  be  exacted,  all  being 
left  to  the  company's  agents.  It  is  unnecessary  to  pass  on 
this  point,  for,  conceding  the  validity  of  the  regulation,  we 
agree  with  the  trial  court  that  it  was  not  resorted  to  in 
good  faith.  Prior  to  the  suit  in  the  justice  court,  no  ques- 
tion had  been  raised  concerning  the  plaintiff's  responsibil- 
ity. He  had  paid  his  bills  promptly.  Immediately  there- 
after the  company's  manager  instructed  the  employees  not 
to  reinstate  Phelan's  meter  without  security,  and  on  the 
trial  he  admitted  having  no  other  reason  for  declaring  him 
slow  in  his  accounts  or  irresponsible  than  the  lawsuit  in 
which  the  court  adjudicated  that  the  company's  account  had 
been  paid.  In  retaliation,  rather  than  because  of  question- 
ing plaintiff's  responsibility,  the  company  demanded  the  se- 
curity. In  the  absence  of  any  evidence  to  the  contrary,  he 
is  presumed  to  have  been  responsible  for  obligations  under- 
taken, and  the  district  court  rightly  directed  the  issuance 
of  the  writ  of  mandamus  as  prayed.     Affirmed. 
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A.  L.  Stein,  Appellant,  v.  Maude  McAuley  and  W.  S. 
McAuLEY,  Appellees. 

Appeal:    objection  to  jurisdiction:    how   made.     An  objection  to 

1  the  jurisdiction  of  the  court  to  entertain  an  appeal,  which  is  not 
made  in  printed  form  and  served  upon  the  appellant  as  provided 
by  statute,  will  not  be  considered. 

Chattel  mortgages:    foreclosure:  attachment:  waiver  of  mortgage 

2  LIEN.  Under  the  law  of  this  State  a  chattel  mortgagor  retains 
the  legal  title  to  the  property,  and  his  equity  of  redemption  is 
the 'Subject  of  levy  and  sale:  So  that  a  mortgagee  does  not 
waive  his  right  to  foreclose  the  mortgage  by  levying  an  attach- 
ment upon  the  property. 

Same.    The  above  rule  is  especially  applicable  where  the  attachment 

3  suit  was  dismissed  before  trial,  as  in  this  case. 

Same:    election  of  remedies:    estoppel.     By   suing  out  an   atach- 

4  ment  on  chattel  mortgage  property  the  mortgagee  does  not  elect 
his  remedy  so  as  to  deprive  him  of  subsequently  foreclosing  the 
mortgage,  since  the  two  proceedings  are  not  inconsistent.  And 
the  fact  that  the  mortgagor  incurred  expenses  in  resisting  the 
attachment  will  not  estop  a  foreclosure  of  the  mortgage,  especial- 
ly where,  as  in  this  case,  there  were  other  attachment  suits 
against  the  property  instituted  prior  to  the  commencement  of 
the  mortgagee's  suit. 

Appeal  from  Polk  District  Court — ^Hon.  W.  H.  McHiiNEY, 

Judge. 

Tuesday,  Mabch  15,  1910. 

Suit  in  equity  for  the  foreclosure  of  a  chattel  mort- 
gage upon  certain  household  goods.  Defendants  pleaded  a 
waiver  of  the  mortgage  and  an  estoppel,  based  upon  an  at- 
tachment of  the  goods  by  the  plaintiff  in  a  civil  suit  against 
them.     Plaintiff  by  motion  challenged  these  defenses,  but 
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his  motion  was  overruled.  The  case  was  then  tried  to  the 
court,  resulting  in  a  decree  dismissing  the  petition.  Plain- 
tiff appeals.    Reversed  and  remanded. 

F.  F.  Keithley  and  John  Newbum,  for  appellant. 

Bailey  &  Stipp  and  0.  M.  SlaymaJeer,  for  appellees. 

Deemeb,   C.   J. — I.     Our   attention  upon  oral   argu- 
ment was  called  to  the  fact  that  the  record  showed  no  juris- 
diction in  this  court,  for  the  reason  that  there  is  no  showing 
Appeal-  ^^^   ^^^   decree  had   ever  been   entered   in 

?afi3iSion:  ^^^  ^^^^"  ^his  poiut  is  uot  raisod  in  any  of 
W  made.  ^j^^  printed  matter  filed  in  the  case.  There 
is  nothing  in  appellee's  contention,  for  the  reason  that  the 
record  shows  all  the  orders  and  the  judgment  complained 
of.  Moreover,  it  is  provided  by  statute  that:  "All  objec- 
tions to  the  jurisdiction  of  the  court  to  entertain  an  ap- 
peal must  be  made  in  printed  form  stating  specifically  the 
ground  thereof  and  served  upon  the  appellant  or  his  at- 
torney of  record  not  less  than  ten  days  before  the  date  as- 
signed for  the  submission  of  the  cause."  Chapter  206, 
Acts  33d  General  Assembly.  This  statute  not  having  been 
followed,  the  point  could  not  be  considered,  even  were  there 
anything  in  it  as  disclosed  by  the  abstract. 

II.     There  are  two  main  questions  in  the  case,  and 

these  are:     First,  did  plaintiff  waive  his  right  to  foreclose 

the  chattel  mortgage  by  reason  of  his  levy  upon  the  goods 

covered    by    the    mortgage;    and    second,    is 

mortgages:        Y^q  estoppcd   from  foreclosing  the   mortgage 

JSiverof*'       because  he  caused  defendant  to  go  to  expense 

mortgage  lien,    j^^  (jgfending  agaiust  the  attachment?     The 

facts  are  that,  before  commencing  this  action  to  foreclose  the 

chattel  mortgage,  plaintiff  brought  suit  against  the  defend-- 

ants  and  others  to  recover  judgment  upon  the  note  secured 

by  the  mortgage,  and  in  that  action  caused  a  writ  of  attach- 
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ment  to  be  issued,  which  was  levied  upon  all  the  mortgaged 
property,  as  well  as  some  other  goods  not  covered  by  the 
mortgage.  Defendants  were  just  starting  to  move  to  an- 
other town,  and  by  reason  of  the  attachment  they  were  de- 
layed somewhat,  had  to  secure  a  delivery  bond  for  the  re- 
lease of  the  property,  and  to  employ  lawyers  to  defend 
against  the  attachment.  The  original  attachment  suit, 
which  was  before  a  justice,  was  continued  once  or  twice, 
and  finally  dismissed  by  plaintiff  on  the  theory,  as  is  now 
asserted,  that  the  goods  were  exempt  from  attachment 
This  dismissal  was  entered  without  prejudice  on  the  15th 
day  of  February,  1909,  and  this  suit  to  foreclose  was 
bought  on  the  18th  day  of  the  same  month.  On  these 
facts  the  trial  court  rendered  judgment  for  the  amount  of 
the  note  in  suit  less  payments,  but  denied  the  right  of 
foreclosure,  upon  the  theory  that  plaintiff  had  waived  his 
mortgage,  and  was  estopped  from  relying  thereon. 

The  courts  of  the  country  do  not  seem  to  be  agreed 
upon  the  first  question  presented  for  our  determination, 
but  the  disagreement  is  more  apparent  than  real.  Upon 
the  broad  proposition  it  seems  that  the  courts  of  Massa- 
chusetts, Maine,  New  Hampshire,  Minnesota,  Arkansas, 
and  Oklahoma  are  committed  to  the  doctrine  that  an 
attachment  of  the  mortgaged  property  waives  the  lien  of  the 
mortgage.  See  Evans  v.  Warren,  122  Mass.  303 ;  Whitney 
V.  Farrar,  51  Me.  418;  Haynes  v.  Sanborn,  45  N".  H.  429; 
Dyvkman  v.  Sevatson,  39  Minn.  132  (39  N.  W.  73) ;  Cox 
V.  Harris.  64- Ark.  213  (41  S.  W.  426,  62  Am.  St.  Kep. 
187) ;  Dix  v.  Smith,  9  Okl.  124  (60  Pac.  303,  50  L.  K.  A. 
714).  On  the  other  side  are  the  following:  Madson  v. 
Rutten,  16  N.  D.  281  (113  N.  W.  872,  13  L.  K.  A.  (N. 
S.)  554) ;  Byram  v.. Stout,  127  Ind.  195  (26  N.  E.  687); 
Barchard  v.  Kohn,  157  111.  579  (41  N.  E.  902,  29  L.  E. 
A.  803) ;  Howard  v.  Paries,  1  Tex.  Civ.  App.  603  (21  S. 
W.  269) ;  State  Bank  v.  Mottin,  47  Kan.  455  (28  Pac 
200,  27  Am.  St.  Kep.  306);  First  Bank  v.  Johnson,  68 
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Neb.  641  (94  K  W.  837)  ;  Thurber  v.  Jewett,  3  Mick 
296.  In  so  far  as  we  have  been  able  to  discover,  this 
question  has  never  heretofore  been  decided  by  this  court, 
so  that  we  are  free  to  adopt  that  rule  which  seems  to  be 
best  supported  by  authorities  and  sound  reason.  The  whole 
doctrine  of  waiver  is  based  upon  the  theory  that  the  re- 
spective liens  are  essentially  different,  and  cannot  coexist 
See  Evans  v.  Warran,  supra.  When,  then,  a  chattel  mort- 
gage conveys  the  legal  title  to  the  mortgagee,  as  in  Massa- 
chusetts and  some  of  the  other  states,  affirming  the  doctrine 
of  waiver,  it  is  manifest  that  the  conclusion  reached  in 
these  jurisdictions  is  correct;  for  it  is  elementary,  of  course, 
that  one  may  not  attach  his  own  property.  But  where  the 
mortgage  creates  a  mere  lien  upon  the  property,  as  in  this 
state  (see  Code,  section  2911),  the  reason  for  the  rule 
does  not  exist  and  in  such  cases  the  rule  itself  is  in- 
applicable. This  distinction  is  pointed  out  in  the  cases 
from  Illinois,  Indiana,  and  Nebraska  heretofore  cited. 
In  this  state  the  mortgagor  has  an  equity  of  redemp- 
tion under  a  chattel  mortgage,  which  may  be  levied  upon 
and  sold  (see  Code  sections  3905,  3979) ;  and,  if  this 
may  be  done,  we  see  no  reason  why  a  mortgagee  of  the 
property  may  not  himself  levy  upon  this  equity  in  the  prop- 
erty itself  without  waiving  his  mortgage  lien.  In  such  a 
case  he  is  not  asserting  title  in  himself  in  one  proceeding 
and  levying  upon  it  in  another.  His  rights,  then,  are 
simply  cumulative,  and  in  no  sense  inconsistent.  This 
distinction  is  now  generally  recognized  by  courts  and 
text-writers.  See  Jones  on  Mortgages  (5th  Ed.)  section 
565;  7  Cyc.  551;  Byram  v.  Stout,  supra;  Barchard  v. 
Kohn,  supra;  First  Bank  v.  Johnson,  supra.  Moreover,  it 
is  quite  generally  held  that,  if  the  attachment  suit  does 
not  go  to  judgment,  there  is  no  waiver.  See  Thurber  v. 
Jewett,  supra;  Ellinwood  v.  Holt,  60  N.  H.  57;  Dyer  v. 
Cady,  20  Conn.  563;  Conway  v.  Wilson,  44  N.  J.  Eq. 
457   (11  Atl,  734) ;  Madson  v.  Butten,  supra.     Even  in 
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those  states  which  adhere  to  the  doctrine  of  waiver  it  is 
generally  held  that,  if  the  title  be  in  the  mortgagor,  and 
there  be  an  equity  of  redemption  subject  to  levy,  there  is 
no  inconsistency  in  the  two  liens,  and  that  an  attachment 
of  the  property  does  not  amount  to  a  waiver  of  the  mort- 
gage lien.  See  Whitmore  v.  Tutum,  54  Ark.  457  (16  S. 
W.  198,  26  Am.  St  Rep.  56),  and,  as  supporting  the  same 
view,  Cochrane  v.  Rich,  142  Mass.  15  (6  N.  E.  781); 
CUrh  V.  Ward,  12  Grat.  (Va.)  440.  It  may  be  said  in 
this  connection  that,  while  we  have  not  heretofore  decided 
this  question,  we  have  absolutely  refused  to  follow  the  doc- 
trine announced  in  the  Oklahoma  case  of  Dix  v.  Smith, 
supra.  See  Webster  City  Grocery  Co.  v.  Losey,  108  Iowa, 
687.  This  whole  matter  is  so  thoroughly  covered  ty  the 
cases  cited  in  a  valuable  note  to  Dix  v.  Smith  supra,  50 
L.  E.  A.  714,  that  nothing  further  need  be  added. 

III.     We   do   not  think  there  was   a  waiver   of  the 
mortgage   lien,    especially   in   view   of    the   fact    that   the 
attachment  was  dismissed  and  never  went  to  trial.     Had 
there    been    a    sale    of    the    property    under 
^'    ^*"'  execution    growing    out    of    the    attachment 

proceedings,  we  would  have  a  very  different  proposi- 
tion. Appellees  contend,  however,  that  in  analogous 
cases  we  have  recognized  a  different  rule;  but  a  care- 
ful study  of  these  will  disclose  that  this  is  not  correct 
Of  course,  if  a  lien  depends  upon  possession  and  con- 
tinued possession  is  essential  to  the  lien,  the  party 
holding  such  lien  can  not  surrender  the  possession  through 
an  attachment,  and  then  assert  his  lien.  This  is  all  that 
is  held  in  Citizens'  Bank  v.  Dows,  68  Iowa,  460 ;  Lawrence 
V.  McKenzie,  88  Iowa,  432,  and  other  like  cases  relied 
upon  by  appellee.  See,  in  this  connection.  Valley  Bank  v. 
Jackaway,  80  Iowa,  512.  Again,  if  one  claims  the  legal 
title  to  property,  his  attachment  thereof,  being  inconsistent 
VTith  the  claim  of  absolute  ownership,  constitutes  a  waiver. 
This  is  the  rule  of  Crawford  v.  Nolan,  70  Iowa,  97f     This 
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puts  us  in  harmony  with  the  rule  in  Massachusetts.  And 
this  is  the  rule  of  Tone  v.  ShanJcland,  110  Iowa,  525.  It 
is  sometimes  put  on  the  ground  of  waiver,  and  some- 
times upon  the  principle  of  election  of  remedies;  but 
in  neither  case  does  the  rule  apply  unless  the  remedies 
actually  exist  and  are  inconsistent.  Moon  v.  Hartsuck, 
137  Iowa,  236,  and  cases  cited.  A  case  not  cited  by 
either  of  the  parties  gives  support  to  the  doctrine  already 
announced.  It  is  Patterson  v.  hinder,  14  Iowa,  414. 
In  that  case  it  was  held  that  a  sale  of  real  estate  on 
execution  from  a  judgment  for  the  purchase  price  does  not 
extinguish,  discharge,  or  waive  a  vendor's  lien.  See,  also, 
Blotcky  V.  O'Neill,  83  Iowa,  574;  Pitkin  v.  Fletcher,  47 
Iowa,  53;  Rollins  v.  Proctor,  56  Iowa,  326;  Gilcrest  v. 
Gottschalk,  39  Iowa,  311 ;  Hawley  v.  Warde,  4  G.  Greene, 
36;  Atlantic  Co.  v.  Carbondale  Co.,  99  Iowa,  234.  Our 
conclusion  is  that,  in  so  far  as  our  cases  bear  upon  the 
subject,  they  are  in  accord  with  the  rules  announced. 

IV.  As  already  suggested,  there  was  no  election  of 
remedies  in  the  case,  for  the  reason  that  the  proceedings 
were  not  inconsistent,  and  for  the  further  reason  that  no 
such  election  was  pleaded. 

V.  The  claim  of  estoppel  has  no  support  in  the 
testimony,  for  the  reason  that  plaintiff  is  not  taking  incon- 
sistent positions,  and  for  the  further  reason  that  the  ex- 
penses incurred  by  defendants  in  the  attachment  suit  do 

g^^^.  not  constitute  a  basis  for  an  estoppel.     Bull 

remedies?^         t7.  Kccnan,  100  lowa,  144,  Dorris  v.  Miller, 
estoppel.*  -^05   Iowa,   564.      If  plaintiff  sued  out  the 

attachment  wrongfully,  doubtless  defendants  would  have 
their  remedy,  but  the  mere  fact  that  they  made  defense 
to  that  suit,  and  were  successful  in  securing  a  nonsuit,  even 
at  some  expense  to  themselves,  will  not  serve  as  the  basis 
for  an  estoppel.  Warder  v.  Baker,  54  Wis.  49,  (11  N.  W. 
342);  Wallis  v.  Truesdell,  6  Pick.  (Mass.)  455;  Hender- 
son V.  McMahill,  75  Iowa,  217;   Brown  v    Holden    120 
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Iowa,  191.  Again  it  appears  from  the  record  that  two 
other  attachment  suits  were  commenced  against  defendants, 
and  levies  made  upon  the  property,  before  plaintiflF  com- 
menced his  attachment  suit,  and  that  he  procured  delivery 
bonds  and  was  delayed  in  the  shipment  of  goods,  and 
that  his  expenses  were  incurred  as  much  for  one  attachment 
suit  as  the  other.  Surely  under  such  a  state  of  facts  there 
was  no  estoppel. 

The  trial  court  was  in  error  in  denying  the  decree 
of  foreclosure  under  the  testimony  and  the  issues  joined, 
and  the  case  must  be  reversed  and  remanded  for  a  decree 
in   harmony   with  this   opinion. 

Reversed  and  remanded. 


The  State  of  Iowa,  Appellee,  v.  Qeobgb  HEBRiiv^oTOir, 

Appellant. 

Criminal  law:    rape:  age  of  consent:  evii^nce:  instructions.    An 

1  instruction  on  a  prosecution  for  rape  committed  on  a  child  under 
the  age  of  consent  to  the  effect  that  her  previous  character  was 
immaterial,  since  the  statute  prohibits  intercourse  under  any 
circumstances  with  a  child  under  fifteen  years  of  age,  but  that 
evidence  of  her  previous  conduct  should  be  considered  as  bearing 
on  her  credibility,  was  not  objectionable  as  assuming  that  she 
was  under  the  age  of  consent;  where  among  the  material  alle- 
gations required  to  be  proven  by  the  state  beyond  a  reason- 
able doubt,  as  set  forth  in  other  instructions,  was  the  allega- 
tion as  to  her  age. 

Same:    corroborating  evidence:    instructions.     The  instructions  in 

2  the  instant  case  are  held  to  fully  state  the  rule  that  a  convic- 
tion of  rape  can  not  be  had  on  the  testimony  of  the  injured 
party  alone,  but  that  there  must  be  other  credible  evidence  in- 
dependent of  and  corroborating  that  of  prosecutrix,  and  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime. 

Same:    evidence.     Evidence  reviewed  and  held  sufficient  to  sustain 

3  conviction  for  rape. 

Same:    included   offense:    instruction.     Where   a   defendant   is 
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4  cither  guilty  of  the  offense  as  charged  or  is  not  guilty  at  all 
•chere  is  no  included  lesser  offense  for  submission  to  the  jury. 
As  where  defendant  was  charged  with  rape  upon  a  child  under 
the  age  of  consent,  and  the  evidence  was  conclusive  that  the 
crime  was  voluntary  on  the  part  of  the  prosecutrix,  assault  and 
battery  was  not  an  included  offense. 

Appeal  from  Woodbury  District  Court. — ^Hon.  Frank  K. 
Gaynor,  Judge. 

Tuesday,  June  14,  1910. 

Indictment  for  rape  upon  a  female  child  under 
fifteen  years  of  age.  Verdict  of ,  guilty  and  judgment 
thereon.     Defendant  appeals. — Affirmed. 

Sullivan  &  Griffin  and  C.  W.  Piersol,  for  appellant. 

H.  W.  Byers,  Attorney-General,  and  Charles  W. 
I/yon,  Assistant  Attorney-General,  for  the  State. 

Evans,  J. — The  offense  charged  is  alleged  to  have 
been  committed  in  Sioux  City  on  February  23,  1910. 
The  prosecutrix  was  thirteen  years  of  age  and  the  defend- 
ant was  thirty-three  years  of  age.  They  met  for  the  first 
time  upon  the  streets  of  Sioux  City  on  the  evening  of 
that  day,  and  within  a  few  minutes  after  such  meeting 
they  went  to  the  private  lodgings  of  the  defendant,  where 
the  prosecutrix  stayed  all  night.  Up  to  this  point  the 
facts  are  undisputed.  Under  the  testimony  of  the  prose- 
cutrix the  crime  was  committed  at  such  time  and  place. 
Under  the  testimony  of  the  defendant,  he  admits  meetiug 
the  prosecutrix  as  a  stranger  and  taking  her  to  his  lodgings, 
and  that  she  occupied  the  same,  but  he  claims  that  he 
left  her  there,  and  sought  other  lodgings  for  himself. 

•  I.     The  defendant  complains  of  the  eighth  instruction 
given  by  the  court  to  the  jury  on  the  alleged  ground  that  it 
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assumed  as  an  established  fact  that  the  prosecutrix  was 

under  fifteen  years  of  age.    Many  authorities 

rape:  age  of  *   are  citod  to  the  effect  that,  notwithstanding 

consent:  i  i  • 

evidence:  that   the  testimony  upon   this  question  was 

instructions.  ^  .  ,       . 

undisputed,  it  was  nevertheless  in  issue,  and 
was  to  be  determined  by  the  jury.  The  State  has  no 
occasion  to  controvert  the  legal  proposition  contended  for. 
Defendant's  argument  at  this  point  places  a  construction 
upon  instruction  eight,  which  is  not  warranted.  This 
instruction  is  as  follows: 

Par.  8.  You  will  notice  from  the  foregoing  statute 
that  it  is  immaterial  as  to  what  the  previous  character  of 
the  female  was  or  what  her  prior  conduct  has  been,  for, 
as  you  observe,  the  law  absolutely  prohibits  the  having 
of  sexual  intercourse  with  a  female  under  the  age  of  fifteen 
years;  but  you  are  to  consider  all  the  testimony  that  has 
been  offered  and  introduced  before  you  touching  her  pre- 
vious character  and  conduct  as  bearing  upon  the  credi- 
bility of  her  testimony  and  the  reasonableness  of  the  story 
which  she  tells,  and  give  it  such  weight  and  credit  as  you 
believe  it  is  fairly  and  reasonal^y  entitled  to  under  all 
the  facts  and  circumstances  and  evidence  submitted  to  you. 

In  a  previous  instruction,  the  court  had  recited  the 
provisions  of  the  statute  as  applied  to  the  offense  charged 
in  the  indictment.  In  instructions  2  and  3  the  court  set 
forth  the  material  allegations  of  the  indictment,  and 
charged  the  jury  that  the  burden  was  upon  the  state  to 
prove  every  one  beyond  a  reasonable  doubt.  One  of  such 
material  allegations  specifically  recited  by  the  court  was 
"that  the  said  Florence  Ward  was  then  and  there  a  female 
child  under  the  age  of  fifteen  years."  This  charge  was 
emphasized  by  repetition  in  instruction  7.  Instruction  8 
was  properly  explanatory  of  the  statute,  and  was  in  no 
sense  inconsistent  with  the  previous  instructions  here 
referred  to. 

n.     The  defendant  complains  of  the  alleged  failure 
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of  the  court  to  instruct  the  jury  "fully  as  to  what  con- 
stituted corroborating  evidence,  and  that  such  corroborating 
a.  Same-  evidence   must  be  evidence   other   than  that 

^ide^*^*°^     coming  from  the  prosecutrix."     An  examina- 
instructions.       ^j^^^  ^f  ^j^^  rccord  quite  refutes  defendant's 

criticism  at  this  point.  The  ninth  instruction  given  by  the 
court  is  as  follows:  "You  are  instructed  that  under  the 
law  a  person  can  not  be  convicted  of  rape  or  assault  with 
intent  to  commit  rape  upon  the  testimony  of  the  party 
injured  alone.  There  must  be  other  testimony  to  justify  a 
conviction  which  corroborates  and  sustains  her  in  her  testi- 
mony, insofar  as  by  her  testimony  she  seeks  to  connect 
the  defendant  with  the  commission  of  the  crime;  that  is, 
you  can  not  convict  upon  the  testimony  of  the  party  in- 
jured, Florence  Ward,  in  this  case,  unless  you  find  other 
evidence  which  corroborates  and  sustains  her  and  tends 
to  connect  the  defendant  with  the  commission  of  the  crime 
charged."  This  requirement  of  the  statute  was  further 
emphasized  in  the  eleventh  instruction  as  follows:  "That 
is,  the  law  requires  that  she  be  corroborated  by  some  other 
unimpeachable  evidence  in  the  case  tending  to  connect 
the  defendant  v^ith  the  commision  of  the  crime,  but  mere 
opportunity  on  the  part  of  the  defendant  to  commit  the 
crime  is  not  such  corroboration  as  the  law  requires." 
These  instructions  leave  the  defendant  no  ground  of  com- 
plaint  in   this   respect. 

It  is  also  argued  that  there  was  no  sufficient  corroborat- 
ing evidence.  This  point  is  without  merit.  The  corrobo- 
rating evidence  in  the  case  is  unusually  prominent.  As- 
3.  Same:  sumiug  that  it  was  competent  for  the  jury  to 

evidence.  ^^^  upou  the  testimony  of  the   prosecutrix 

alone  that  the  crime  was  committed  by  some  one,  the 
defendant's  own  testimony  was  abundant  corroboration 
tending  to  connect  him  with  the  offense.  In  addition  to 
that,  was  the  testimony  of  his  landlady  who  discovered  the 
presence   of   the   prosecutrix,   and    forbade   the    defendant 
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from  keeping  her.  There  was  considerable  other  testimony 
of  greater  or  less  weight,  all  of  which  confirmed  the  testi- 
mony already  referred  to.  The  defendant  was  a  witness  in 
his  own  behalf,  and  his  own  testimony  was  such  as  to  leave 
no  doubt  of  his  guilt  in  the  light  of  the  other  testimony  in 
the  case.  We  have  read  the  evidence  with  care.  It  is 
sufficient  to  establish  the  guilt  of  the  defendant,  not  only 
beyond  a  reasonable  doubt,  but  quite  beyond  the  possibility 
of  doubt.  It  is  argued  that  the  prosecutrix,  nolivithstanding 
her  tender  years,  was  an  abandoned  character.  Unfortu- 
nately such  appears  from  this  record  to  be  only  too  true. 
But  the  defendant's  own  character  stands  in  no  better  light. 
III.  The  court  in  its  instructions  submitted  to  the 
consideration  of  the  jury  the  crime  of  assault  with  intent 
to  commit  rape  as  theonly  included  lesser  offense.  It  is 
g^^^.  alleged  by  the  defendant  that  the  crime  of 

^iSsef  assault  and  battery  was   an  included  lesser 

instruction.  offouse,  and  that  the  court  should  have  so 
instructed  the  jury.  Under  the  evidence  in  this  case,  the 
crime  was  voluntary  on  the  part  of  the  prosecutrix.  There 
was  no  evidence  tending  to  the  contrary  in  any  degree. 
There  was  therefore  no  basis  in  the  evidence  for  any 
finding  of  assault  and  battery.  The  defendant  was  there- 
fore guilty  of  the  graver  offense  or  he  was  not  guilty  at  all. 
This  has  been  our  uniform  holding  heretofore  in  this 
class  of  cases.  State  v.  Stevens,  133  Iowa,  684;  State  v. 
King,  117  Iowa,  492;  State  v.  Sherman,  106  Iowa,  684. 
No  other  errors  are  presented  for  our  consideration. 
The  judgment  below  must  therefore  be  affirmed. 


W.  B.  Smith,  Appellant,  v.  The  Sanbobn  State  Bank, 

Appellee. 

Breach   of   contract:    damages:     mental   anguish.     Damages   for 

I    mental  anguish  growing  out  of  a  breach  of  contract  to  pay  money 

are  not  recoverable,  but  generally  the  damage  in  such  cases  is 
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confined  to  the  sum  wrongfully  withheld,  with  interest.  The 
cases  in  which  a  recovery  may  be  had  for  mental  anguish  be- 
cause of  the  breach  of  a  contract  are  those  in  which  an  action 
for  the  breach,  if  the  plaintiff  so  elects,  may  be  brought,  sounding 
in  tort 

Banks  and  banking:    special  deposit:   application  to  debt  due  the 
2    BANK.    A  bank  to  which  a  depositor  is  owing  a  matured  indebted- 
ness may  appropriate  a  general  deposit  of  the  debtor  to  a  dis- 
charge of  the  debt;  but  it  has  no  such  right  where  a  deposit  is 
made  for  a  special  purpose  or  under  a  special  agreement. 

Appeal   from    O'Brien    District    Court. — ^Hon.    Wdlliam 
Hutchinson,  Judge. 

Tuesday,  June  14,  1910. 

Action  at  law  to  recover  damages  for  breach  of  con- 
tract. Verdict  directed  in  favor  of  defendant  Judgment 
accordingly,  and  plaintiff  'appeals.     Reversed. 

C.  A.  Bahcock,  for  appellant. 

No  appearance  for  appellee. 

Weaver,  J. — Stated  as  briefly  as  practicable,  the 
plaintiff's  petition  alleges  that'  in  October,  1908,  he  became 
the  owner  of  a  certain  check  or  bill  of  exchange  payable 
to  himself  for  the  sum  of  $200,  and  took  the  paper  to  the 
plaintiff  bank,  and  sought  to  obtain  the  money  thereon. 
In  so  doing  he  expressly  informed  the  officer  in  charge  that 
he  desired  to  use  the  money  in  paying  a  rent  claim  of 
$40  held  by  said  bank  for  collection  and  the  remainder  in 
defraying  the  expenses  of  immediate  medical  and  surgical 
treatment  of  his  wife,  whom  he  expected  to  remove  to  a 
hospital  in  the  city  of  St.  Paul,  in  the  state  of  Minnesota, 
on  the  following  day,  and  that  the  money  represented  by 
said  check  was  necessary  to  enable  him  to  do  so.  Thereupon 
said  bank  officer  told  plaintiff  that  the  safe  in  which  the 

Vol.  147  I  A. — 41. 
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funds  of  the  bank  were  kept  bad  been  locked  for  the  night, 
but  that  plaintiff  could  leave  the  draft  as  a  deposit, 
together  with  a  check  for  $43,  to  cover  both  the  rent 
claimed  and  an  item  of  $3  which  he  was  owing  the  bank, 
and  the  remainder  could  be  drawn  by  him,  as  the  money 
might  be  needed  in  the  treatment  of  his  sick  wife.  On 
the  following  d«ay,  having  given  checks  to  others  to  an 
amount  which  reduced  the  deposit  to  $101.50,  he  called 
at  the  bank  to  obtain  the  same  for  the  purpose  of  taking 
his  wife  to  the  hospital,  but  defendant  refused  to  pay  it 
over,  informing  him  that  it  had  applied  the  deposit  upon 
a  promissory  note  which  it  held  against  him.  Upon  this 
showing  plaintiff  asks  to  recover  judgment  for  the  sum 
of  money  so  withheld,  with  interest.  In  'a  second  count  of 
the  petition  the  same  facts  are  set  forth,  and  it  is  further 
alleged  that  the  money  represented  by  said  check  constituted 
the  only  means  he  had  with  which  to  secure  the  necessary 
treatment  of  his  sick  wife,  and  that,  being  poor  and  with- 
out property  on  which  to  secure  a  loan,  he  was  delayed 
several  days  in  obtaining  the  necessary  assistance  to  aid 
him  in  carrying  out  his  purpose  to  take  his  wife  to  the 
hospital,  and  that  as  a  result  thereof  he  was  put  to  great 
labor  and  trouble  and  made  to  suffer  great  humiliation, 
anxiety  and  distress  of  mind,  for  which  he  asks  damages 
in  the  sum  of  $500.  The  defendant  admits  the  receipt  of 
the  check  for  $200,  alleges  that  it  paid  therefrom  on  plain- 
tiff's checks  the  sum  of  $98.50,  and  that  it  applied  and 
now  asserts  the  right  to  retain  the  remainder  in  payment  of 
a  promissory  note  which  it  then  held  against  the  plaintiff. 
The  evidence  fairly  tends  to  sustain  the  allegations  of 
the  petition. 

At  the  close  of  plaintiff's  case  defendant  moved  for 
a  directed  verdict  in  its  favor  an  the  grounds:  (1)  That 
it  is  shown  without  controversy  that  plaintiff's  deposit 
being  an  open  account  subject  to  check,  the  bank  bad  the 
legal  right  and  authority  to  apply  it  in  payment  of  plain- 
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tiflPs  note.  (2)  That  the  law  allows  no  recovery  of 
damages  for  mental  suffering  occasioned  by  breach  of  con- 
tract, -and  that  the  damages  which  plaintiff  seeks  to 
recover  are  too  remote,  indirect  and  speculative  to  sustain 
a  verdict  in  his  favor  on  the  second  count  of  the  petition. 
This  motion  was  sustained  by  ithe  court,  verdict  returned 
as  ordered,  and  judgment  for  costs  entered  against  plaintiflF, 
who  appeals. 

Actuated  perhaps  by  the  same  spirit  of  saving  which 
led  it  to  violate  its  agreement  with  plaintiflF  to  receive  and 
hold  the  money  for  his  use  in  the  treatment  of  his  sick  wife, 
the  appellee  has  employed  no  counsel  to  represent  it  in  this 
court,  and  we  are  therefore  deprived  of  the  benefit  of  a 
brief  in  support  of  the  judgment  which  it  obtained  below, 
and  there  is  nothing  in  the  record  to  equitably  incline  this 
court  to  seek  for  reasons  to  sustain  it.  We  may  assume 
perhaps  that  the  appellee's  view  of  the  law  governing  the 
cause,  as  well  as  the  view  of  the  trial  court  thereon,  is 
epitomized  in  the  grounds  of  the  motion  for  a  directed 
verdict  to  which  we  have  already  called  attention. 

Keferring    first    to    the    second    proposition    of    the 

motion,  we  are  obliged  to  hold  that  the  damages  for  which 

recovery  is  demanded  in  the  second  count  of  the  petition 

are    too    remote,    and    that    the    trial    court 

contract:         correctly  held  that  no  case  for  the  jury  had 

mental  been  made  on  this  branch  of  the  case.     That 

anffuisb. 

such  damages  have  been  held  recoverable 
in  certain  cases  growing  out  of  contract  rights  and  rela- 
tions must  be  admitted,  but  these  are  to  be  found  almost 
entirely  in  that  class  of  conti>acts  upon  breach  of  which 
the  injured  party  may,  if  he  so  elect,  bring  an  action 
sounding  in  tort.  Familiar  examples  of  this  nature  are 
found  in  cases  upholding  the  recovery  of  such  damages 
for  negligence  in  the  transmission  and  delivery  of  tele- 
grams. Mentzer  v.  Telegraph  Co.,  93  Iowa,  752;  Cowan 
V.  Telegraph  Co.,  122  Iowa,  379.     Of  the  same  character 
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are  certain  cases  against  common  carriers.  Brown  v. 
Railroad  Co..  54  Wis.  342,  (11  N.  W.  356,  911,  41  Am. 
Rep.,  41) ;  Sloane  v.  Railroad  Co.  Ill  Cal.  668,  (44  Pac 
320,  32  L.  R  A.  193).  But  no  case  has  been  called  to 
our  attention,  nor  do  we  think  one  can  be  found,  which 
holds  that  damages  are  recoverable  for  mental  anguish 
growing  out  of  the  violation  of  a  contract  for  the  payment 
of  money.  To  so  hold  would  be  to  open  the  door  to  a 
ruinous  flood  of  litigation.  Occasions  will  arise  when  it 
would  seem  that  such  a  recovery  is  demanded  in  the 
interests  of  justice,  but  it  is  better  that  the  exceptional 
wrong  should  sometimes  go  unrequited  than  to  abrogate  a 
rule  which  in  the  vast  majority  of  cases  has  a  salutary 
effect.  Generally  speaking,  failure  to  pay  or  deliver  mon- 
ey according  to  agreement  gives  rise  to  no  recoverable 
damages  beyond  the  sum  wrongfully  withheld  with  interest 
during  the  time  payment  is  delayed.  Special  circumstances 
may  sometimes  justify  the  recovery  of  special  damages, 
but  these  do  not  include  compensation  for  mental  suffering. 
As  to  the  first  ground  of  the  motion  for  the  directed 
verdict  which  is  in  substance  that  under  the  undisputed 
facts  of  the  case  the  defendant  bank  had  the  right  to  apply 
the  deposit  to  the  payment  of  the  note,  we 

2,  Banks  and  /^  *    '^ 

Jui^de^^^si?^"  ^^^  ^^  ^^^  opinion  that  it  can  not  be  sus- 
to^'debt^due  tained,  and  that  the  trial  court  erred  in 
the  bank.  directing  a  verdict  against  plaintiff  thereon. 

Of  the  general  rule  that  a  bank  to  whom  a  depositor  is 
owing  a  matured  indebtedness  may  appropriate  the  general 
deposit  of  its  debtor  to  the  discharge  of  the  obligation  there 
can  be  no  doubt.  jEtna  Bank  v.  Fourth  Nat.  Bank,  46 
N.  Y.  82,  (7  Am.  Eep.  314) ;  Knapp  v.  Cornell,  77  Iowa, 
528.  But  it  is  no  less  certain  that  a  deposit  made  for  a 
special  purpose  or  under  a  special  agreement  can  not  right- 
fully be  so  appropriated.  Wilson  v.  Dawson,  52  Ind.  513; 
Strauss  v.  Bank,  36  Hun  (N.  Y.)  451;  Strauss  v.  Bank, 
122  N.  Y.  379,  (25  N.  E.  372)  ;  Judy  v.  Banky  81  Mo. 
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404;  Bank  v.  Macalester,  9  Pa.  476;  Bank  v.  Bangs,  84 
Ky.  135  (4  Am.  St.  Eep.  197).  Indeed,  the  proposition 
that  a  bank  enjoys  no  exemption  from  the  general  rule  by 
which  every  party  to  a  business  transaction  or  agreement  is 
legally  bound  to  respect  the  obligation  of  his  contract  is 
one  which  ought  to  require  neither  argument  nor  citation 
of  authority.  The  evidence  shows  without  dispute  that 
the  check  for  $200  was  placed  with  the  defendant  upon 
the  express  agreement  and  understanding  that,  after  paying 
certain  specifically  named  debts,  the  remainder  would  be 
repaid  to  the  plaintiff  on  the  following  day,  or  whenever 
called  for  to  enable  him  to  take  his  wife  to  the  hospital 
for  needed  treatment.  Upon  money  so  received,  no  lien 
attached  in  favor  of  the  bank,  and  its  attempt  to  appropriate 
the  same  was  wholly  without  right  or  authority.  Upon 
such  a  record  plaintiff  was  clearly  entitled  to  recover. 

It  follows  that  the  direction  of  a  verdict  in  defendant's 
favor  upon  the  first  count  of  the  petition  can  not  be 
sustained,  and  the  judgment  of  the  trial  court  is  there- 
fore reversed. 


The  State  of  Iowa  v.  Frank  Dudley,  Appellant. 

Criminal  law:    continuance.    Where  it  appears  from  the  record  that 

1  the  time  allowed  defendant  in  which  to  prepare  for  trial  was 
adequate  for  the  full  presentation  of  his  defense,  the  court's  dis- 
cretion in  refusing  a  continuance  over  the  term  for  the  purpose 
of  preparing  the  case  will  not  be  disturbed  on  appeal. 

Rape:    examination  of  prosecutrix:   leading  questions.    Reticence 

2  of  a  prosecutrix  for  rape  in  testifying  to  the  details  of  the  of- 
fense furnishes  sufficient  ground  for  permission  to  ask  her  lead- 
ing questions. 

Evidence:    complaint  of  prosecutrix.    Where  it  was  apparent  from 

3  the  examination  of  prosecutrix  that  her  statements  concerning 
the  offense  had  reference  to  defendant's  intercourse  with  her, 
and  none  of  the  details  were  called  for,  evidence  of  such  state- 
ments was  not  objectionable  because  not  limited  to  a  complaint. 
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Nor  did  the  mere  fact  that  it  was  subsequently  made  to  appear 
that  her  statements  were  made  in  response  to  questions,  rather 
than  otherwise,  require  the  court  to  exclude  the  same,  in  the  ab- 
sence of  a  motion  to  that  effect. 

Same:    lapse  of  time.    The  lapse  of  two  months  between  the  time 

4  of  an  alleged  rape  and  the  complaint  of  prosecutrix  will  not  ren- 
der evidence  of  the  complaint  inadmissible. 

Same.     It  is  the  natural  impulse  of  a  female  upon  whom  rape  has 

5  been  committed  to  make  known  her  wrongs,  and  her  voluntary 
statements  concerning  the  offense  are  not  deprived  of  their  char- 
acter as  complaints  simply  by  the  fact  that  they  were  made  in 
response  to  inquiries,  but  her  statements  so  made  are  receivable 
in  evidence  in  corroboration  of  her  credibility.  The  evidence  of 
complaint  in  the  instant  case  is  held  admissible. 

Same:    physical  coNDrrioN  of  prosecutrix.    Evidence  of  the  physi- 

6  cal  condition  of  prosecutrix,  although  the  result  of  an  examina- 
tion made  some  time  after  the  alleged  rape,  is  admissible. 

Same:    corroboration.    Evidence  that  another  saw  defendant  in  the 

7  room  with  prosecutrix  shortly  after  the  offense,  and  that  prose- 
cutrix was  sitting  on  the  bed  with  her  clothing  and  hair  in  a 
disordered  condition,  together  with  plaintiff's  admission  of  his 
presence,  was  sufficient  corroboration. 

Same:    unchastity.    The  possession  by  prosecutrix  of  an  unsigned 

8  and  unaddressed  letter,  suggesting  sexual  intercourse  at  a  time 
prior  to  the  alleged  offense,  was  inadmissible  to  show  that  she 
was  unchaste. 

Evidence:    corroboration.    Refusal  of  the  court  to  eliminate  by  an 

9  instruction  the  admission  of  defendant  that  he  ^  was  at  the  house 
of  prosecutrix  at  the  time  of  the  alleged  offense  and  had  his  boots 
off,  on  the  ground  that  it  was  not  corroboration  but  merely  evi- 
dence of  opportunity,  was  proper. 

New  trial    impeachment  of  verdict:    affidavits  of  jurors.     Affi- 

10  davits  of  jurors  to  the  effect  that  they  considered  evidence  of 
prosecutrix*  complaint  as  tending  to  identify  defendant  as  the  per- 
son who  committed  the  rape,  in  the  face  of  an  express  instruc- 
tion of  the  court  not  to  do  so,  were  properly  stricken,  for  the 
reason  that  jurors  are  not  thus  permitted  to  impeach  their  own 
verdict,  even  though  they  may  have  misunderstood  the  instruction. 

Same:     misconduct  of  juror.    The  mere  fact  that  one  of  the  jurors 

11  spoke  to  prosecutrix  during  the  trial,  simply  passing  the  time  of 
day,  was  not  prejudicial  to  defendant 
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Same:     misconduct  in  argument.    A  defendant  in  a  criminal  action 

12  may  rely  on  the  presumption  of  his  good  character,  which  al- 
ways obtains  in  the  absence  of  evidence  to  the  contrary,  and  re- 
main silent  on  the  subject;  and  where  this  is  done  and  defendant 
oflFers  no  evidence  of  his  good  character,  it  is  improper  for  coun- 
sel in  argument  to  state  that  the  law  gives  him  the  right  to  show 
his  good  character  and  that  they  have  a  right  to  infet  that  he 
would  have  done  so  if  he  could;  and  where,  as  in  this  case,  the 
court  overruled  an  objection  to  the  argument  it  became  especially 
objectionable. 

Same:  amendment  to  motion  or  petition  ;  jurisdiction.    After  entry 

13  of  judgment  and  the  taking  of  an  appeal  the  trial  court  has  no 
jurisdiction  to  hear  either  an  amendment  to  a  motion  or  a  peti- 
tion for  new  trial. 

Appeal  from  Guthrie  District  Court. — Hon.  Edmund 
Nichols,  Judge. 

Tuesday,  June  14,  1910. 

The  defendant  wa«  convicted  of  having  committed 
rape,  and  appeals.    Reversed  and  remanded. 

J.   R.  Mount  and   Weeks  &  Hughes,  for   appellant. 

H.  W.  Byers,  Attorney-General,  Charles  W.  Lyon, 
Assistant  Attorney-General,  and  Sayles  <&  Taylor,  for  the 
State. 

Ladd,  J. — I.  An  indictment  accusing  defendant  with 
having  had  sexual  intercourse  on  May  28,  1909,  with 
prosecutrix,  a  child  under  fifteen  years  of  age,  was  returned 
I.  CtiMiNALLAw:    October   12,   1909.     He  was   arraigned   two 

•   continuance.  j^^g    j^^^j.^    ^^^    ^^^^^    ^^^^jj    ^j^^    ^c)th    tO    file 

a  motion  for  continuance.  The  grounds  of  this  motion 
were  that  neither  he  nor  his  attorneys  would  have  time 
to  prepare  for  the  defense  so  as  to  go  to  trial  before 
the  next  term  of  court,  and  that  defendant's  private  affairs 
required  attention.  The  motion  was  overruled  and  the 
^ause  assigned  for  tri^l  October  27,  1909.     This  allowed. 
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only  fifteen  days  during  a  term  of  court  in  which  to  pre- 
pare for  trial.  But  defendant  was  represented  by  several 
attorneys  of  ability  and  long  experience,  and  the  record 
of  the  trial  indicates  that  the  time  was  adequate  and  the 
defense  fully  presented,  and  it  can  not  be  said  that  sub- 
stantial justice  would  have  been  more  nearly  obtained 
had  a  continuance  been  granted.  The  record  before  us 
does  not  indicate  an  abuse  of  discretion  in  overruling  the 
motion. 

II.     After  relating  that  she  was  fifteen  years  of  age 

July  28,  1909,  that  her  mother  had  been  dead  eight  years, 

that  she  was  living  with  her  father  on  a  farm,  that  on  the 

28th    of    May,     1909,    shortly    after    nine 

3.  Rapk:  exaimna-  •"  '  •' 

cutri^ffia^'g   o'clock  a.   m.,  while  her  father  was   away, 
questions,  defendant    called,     and,     after    ascertaining 

that  her  father  was  not  at  home,  removed  his  boots 
and  came  into  the  house,  that  he  immediately  threw 
her  on  the  bed,  unfastened  his  and  her  clothes,  and  got 
on  top  of  her,  prosecutrix  was  asked,  "What  then  did  "he 
do?"  No  answer  being  given,  the  court  remarked  that 
leading  questions  "in  reference  to  this  matter  at  this  time" 
would  be  permitted.  Thereupon  a  leading  question  as  to 
what  then  occurred  was  propounded,  and,  over  objection 
answered.  Reticence  in  testifying  to  matters  of  this  kind 
by  witnesses  in  the  situation  of  prosecutrix  furnishes  a 
sufficient  ground  for  an  exception  to  the  rule  against 
leading  interrogatories.  State  v.  Bums,  119  Iowa,  663; 
State  V.  Peterson,  110  lowa^  647 ;  State  v.  Waters,  132 
Iowa,  481.     There  was  no  error  in  the  ruling. 

Prosecutrix  was   asked  whether  she  had  told  "about 

this  to  any  one,  and,  if  so,  to  whom,"  and,  over  objection, 

answered  that  she  had  informed  one  Bishop,  a  mail  carrier, 

the  next  morning  and  a  Mrs.  Lilly  on  July 

complaint  of      25th   following.     It  is  said  the   inquiry  in 

prosecutrix.  V«      .       i  t-        •^ 

form  did  not  limit  the  answer  to  a  complaint 
By  "this"  manifestly  was  meant  the  act  of  intercourse,  and, 
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as  none  of  the  details  were  called  for,  we  think  the 
criticism  without  foundation.  Subsequently  it  developed 
that  her  statement  to  Bishop  had  been  in  response  to 
questions  and,  as  she  said,  was  not  voluntary.  But  this 
did  not  obviate  the  correctness  of  the  ruling  when  made, 
and,  in  the  absence  of  a  motion  to  strike  the  answer,  there 
was  no  error. 

Nor  can  it  be  said  that  the  length  of  time  betwe^i 
the  alleged  offense  and  the  statement  to  Mrs.  Lilly  was 
such    as    necessarily    to    require    its    exclusion..     State    v. 

4.  Same:  lapse       ^^^*'  ^^5  lowa,  494;  State  V.  Wheeler,  116 
of  tiine.  Jq^^^    212.      The    circumstance    related    by 

Mrs.  Lilly  of  having  met  prosecutrix  seven  or  eight  times 
after  the  transaction  in  question  and  her  alleged  complaint, 
and  that  she  had  already  informed  the  detective,  robbed 
such  complaint  of  any  probative  valud,  and  warranted  the 
court  in  excluding  Mrs.  Lilly's  evidence  concerning  same, 
but  this  did  not  obviate  the  correctness  of  the  ruling  on 
objection  to  prosecutrix's  testimony,  though,  had  defendant 
thereafter  moved  to  strike  her  statement  that  she  told  Mrs. 
Lilly,  the  motion  should  have  been  sustained. 

III.     Bishop   was   asked   what   prosecutrix   said   had 

happened,  and,  over  objection  as  immaterial,  incompetent, 

irrelevant,  and  hearsay,  answered:    "I  asked  her  if  it  was 

her  I  heard  crying  the  day  before,  and  she 

5.  Sami.  said  it  was.     I  asked  her  what  was  the  mat- 

ter, and  she  said,  That  dirty  thing.'  I 
wanted  to  know  what  she  meant,  and  she  said :  That  nasty 
Frank  Dudley.'  I  asked  her  what  he  had  done,  and  she  said 
he  had  done  all  he  could.  I  asked  what  she  meant  and 
she  said  he  did  what  he  wanted  to,  and  she  was  crying  and 
talking  on  all  the  time  she  was  telling  me ;  had  her  arms  on 
the  gate  post  and  her  head  on  her  arms,  crying."  It  will  be 
observed  that  the  question  was  proper  and  the  objection 
rightly  overruled,  even  though  the  answer  were  otherwise  and 


Digitized  by 


Google 


650  State  v.  Dudley.  [147  Iowa 

no  exception  was  taken  to  it.  But  the  circumstance  that  her 
statements  were  in  response  to  questions  did  not  necessarily 
rob  them  of  their  character  as  complaints.  State  v.  Peres, 
27  Mont.  368,  (71  Pac  162) ;  Rex  v.  Osborne,  74  L.  J. 
K.  B.  311.  When  an  outrage  is  committed  on  a  female, 
the  instincts  of  her  nature  prompt  her  to  make  known  her 
wrongs,  and  to  seek  sympathy  and  assistance.  It  is  the 
natural  expression  of  her  feelings,  and  is  received  in 
evidence  as  tending  to  corroborate  her  credibility.  State 
V.  Wheeler,  .116  Iowa,  212.  Of  course  answers  to  ques- 
tions involuntary  in  character  are  not  to  be  regarded  as 
complaints,  but  as  mere  recitals  of  what  is  claimed  to  have 
happened.  State  v.  Bebb,  125  Iowa,  494;  State  v.  Pollard, 
174  Mo.  607,  (74  S.  W.  969);  Cunningham  v.  People, 
210  111.  410  (71  N.  E.  389).  But  the  prosecutrix  was 
laboring  under  no  compulsion,  and  her  manner  as  dis- 
closed by  Bishop's  testimony  was  such  as  to  indicate  that 
she  was  giving  free  expression  to  the  indignity  and  wrong 
which  had  been  done  her.  The  court  rightly  received 
the  evidence;  the  circumstances  being  for  the.  jury's 
consideration  in  determining  what  weight  should  be  given  it 
IV.  A  physician  testified  to  having  examined  prose- 
cutrix two  and  one-half  months  after  the  alleged  rape, 
and  having  found  the  hymen  destroyed.  The  evidence 
was  admissible.  State  v.  King,  117  Iowa, 
conditi?n,T/*     484;  State  v.  Teipner,  36  Minn.  535,    (32 

prosecutrix.  *-\xv 

N.  W.  678) ;  Commonwealth  v.  Allen,  135 
Pa.  483,  (19  Atl.  957).  The  length  of  time  intervening 
may  have  impaired  somewhat  the  probative  value  of  the 
evidence,  but  did  not  require  its  exclusion.  In  the  last- 
mentioned  case  evidence  of  an  examination  occurring  a  year 
and  a  half  after  the  alleged  commission  of  the  offense  was 
held  to  have  been  rightly  received.  Practically  the  only 
value  of  proof  of  condition  so  long  afterwards  is  to  show 
that  the  parts  were  not  such  as  to  disprove  the  charge. 

Yf     At  th^  coftclusjo^  of  t}\^  ati^te's  evid^oe,  4efw<i- 
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ant  moved  that  the.  jury  be  directed  to  acquit  on  the  ground 

that  there  was  no  corroborating  evidence  tending  to  connect 

7.  Same:  .^^^   "^^^    ^^^    commissiou    of    the    offense. 

corroboration,     rpj^^  j^^^^  ^^  prosccutrix  testified  that,  upon 

returning  between  nine  and  ten  o'clock  of  the  morning  in 
question,  he  stepped  to  the  door  of  his  house  to  tell  his 
daughter  to  hand  him  tobacco,  when  he  observed  defendant 
sitting  therein  looking  at  a  picture  and  the  daughter  sitting 
on  the  edge  of  a  bed  with  clothes  "ruffled  up,"  and  her 
hair  down  over  her  face  and  eyes.  Surely  this  evidence, 
if  believed,  tended  to  single  defendant  out  as  the  perpe- 
trator of  the  offense  and  the  credibility  of  the  witness, 
even  though  convicted  of  a  felony,  was  for  the  jury.  We 
are  the  more  inclined  to  this  view  because  of  defendant's 
admission  that  he  was  in  the  house  at  the  time  without  his 
boots,  having  left  them  at  the  door  upon  entering. 

VI.  Defendant  offered  to  show  that  prosecutrix  had 
in  her  possession  in  the  spring  of  ^1908,  prior  to  the  alleged 
rape,  a  note  saying  the  writer  would  meet  her  "to-night" 
t.  Same:  ^^^  hsLve  iutercourso  with  her.     On   objec- 

unchastity.  ^^^^^  ^j^^  evideucc  was  excluded  as  immaterial 
and  incompetent.  That  the  mere  possession  of  such  a  paper 
addressed  to  no  one  and  unsigned  did  not  tend  to  show  that 
she  had  indulged  in  sexual  intercourse  is  too  evident  for 
discussion.  Possibly  it  might  tend  to  prove  an  unchaste 
mind,  but  no  inference  of  the  commission  of  the  act  could 
properly  have  been  inferred  therefrom.  For  this  reason 
State  V.  Bebb,  125  Iowa,  494,  and  State  v.  Height,  117 
Iowa,   650,   are  not  in  point. 

VII.  Complaint  is  made  of  the  court's  refusal  of 
an  instruction  to  the  effect  that  the  testimony  of  prose- 
cutrix's father  was  the  only  evidence  other  than  hers 
9.  Evidence:  tending  to  counect  defendant  with  the  com- 

corroboration.  jniggi^n  ^f  ^he  offcnsc.  This  was  not  error. 
The  circumstance  that  defendant  admitted  that  he  was  in 
the  house  with  bis  boots  off  might  well  have  been  considered 
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in  connection  with  the  testimony  of  her  father.     It  was  in- 
dicative of  undue  familiarity. 

VIII.     The  court   instructed   the   jury   that:    "Some 

evidence  has  been  offered  on  the  trial  that  subsequently  to 

the  day  of  the  alleged  rape  that  the  prosecuting  witness, 

Retta  Coons,  made  complaint  to  one  Bishop; 

impeachment      aud  there  is  also  some  testimony  with  refer- 

of  verdict:  , 

affidavits  eucc  to  the  couditiou  of  the  hymen   at  an 

of   jurors.  ^  •' 

examination  made  some  time  after  the  alleged 
rape.  This  testimony  is  admitted  and  may  be  considered 
by  you  as  corroborative  simply  of  the  statements  of  the 
prosecuting  witness  with  reference  to  the  crime  of  rape 
having  been  committed  upon  her.  The  complaint,  if  any, 
and  the  evidence  as  to  the  genital  organs  having  been 
injured,  is  not  to  be  considered  by  you  as  tending  to 
point  out  the  person  who  committed  the  offense."  The 
contention  that  no  such  complaint  had  been  made  has  been 
disposed  of.  The  instruction  is  set  out  in  order  to  show 
how  pointedly  the  jury  were  told  not  to  consider  the 
evidence  of  complaint  as  tendering  to  point  out  the  person 
who  committed  the  offense.  And  yet  in  the  face  of  this 
instruction  eleven  of  the  jurors  made  aflSdavits  that  they 
had  considered  Bishop's  testimony  as  tending  to  connect 
the  defendant  with  the  commission  of  the  offense.  This 
does  not  obviate  the  correctness  of  the  instruction  which 
clearly  advised  to  the  contrary.  These  affidavits  were 
stricken  from  the  files,  and  rightly  so.  Jurors  can  not  be 
permitted  to  thus  stultify  themselves,  and  thereby  impeach 
their  own  solemn  findings.  That  the  jury  misunderstood 
the  instructions  if  correct  furnishes  no  ground  for  new 
trial.  In  Brown  Land  Co.  v.  Lehman,  134  Iowa,  712, 
evidence  had  been  erroneously  admitted,  a  motion  to  strike 
overruled,  and  it  had  been  commented  on  by  counsel  in 
their  argument  to  the  jury,  and,  although  the  court  had 
withdrawn  the  issues  upon  which  the  evidence  was  received, 
the  affidavits  of  the  jurors  were  admitted  as  showing  that 
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they  had  considered  the  evidence  in  reaching  the  verdict. 
The  evidence  was  still  before  the  jury,  though  improperly 
and  it  was  thought  the  case  was  analogous  with  one  where 
improper  matters  had  been  brought  to  the  attention  of  the 
jurors,  as  in  Douglass  v.  Ague,  125  Iowa,  67.  The  dis- 
tinction between  such  cases  and  those  wherein  the  affidavit 
is  of  a  matter  inhering  in  the  verdict  is  pointed  out  in  the 
last  case.  Affidavits  of  jurors  that  they  have  been  unduly 
influenced  by  their  fellows,  or  of  the  reasons  for  assenting 
to  the  verdict,  or  of  improper  arguments  resorted  to  in  the 
jury  room,  or  that  they  did  not  assent  to  the  verdict,  or 
that  it  was  not  the  result  of  their  deliberate  judgment,  or 
they  did  not  understand  the  instructions  of  the  court  as 
these  matter3  inhere  in  the  verdict,  are  incompetent,  and 
can  not  be  received  to  impeach  the  jury's  findings.  Cowles 
V.  Railway,  32  Iowa,  515;  Oarretty  v.  Brazell,  34  Iowa, 
100;  M^ard  v.  Thompson,  48  Iowa,  588;  Fox  v.  Wunder- 
lich,  64  Iowa,  187;  Bryson  v.  Railway,  89  Iowa,  677; 
State  V.  Steidley,  135  Iowa,  512;  State  v.  Dickson,  6 
Kan.  209.  Directly  in  point  are  Davenport  v.  Cummings, 
15  Iowa,  219,  and  Christ  v.  Webster  City,  105  Iowa,  119. 
And  the  rule  with  reference  to  misunderstanding  instruc- 
tions prevails  elsewhere.  Smith  v.  Eams,  3  Scam.  (HI.) 
76,  (36  Am.  Dec.  515) ;  Baher  v.  Sherman,  71  Vt.  439, 
(46  Atl.  57)  ;  Schultz  v.  Catlin,  78  Wis.  611,  (47  N.  W. 
946);  Richardson  v.  McLemore,  64  Tenn.  586;  Inhabit- 
ants of  Bridgewater  v.  Inhabitants  of  Plymouth,  97  Mass. 
382 ;  Handy  v.  Insurance  Co.,  1  R.  I.  400.  Jurors  after 
having  agreed  to  a  verdict  cannot,  in  order  to  have  it  set 
aside,  explain  by  affidavit  the  ground  or  train  of  reasoning 
by  which  they  arrived  at  the  result  Should  affidavits  of 
this  character  be  entertained,  few  verdicts  would  stand,  as 
some  jurors  would  be  found  in  most  cases  who  would  allege 
as  mistakes  of  law  or  "fact  what  were  really  afterthoughts 
suggested  by  the  defeated  party  or  his  counsel. 

IX.     One  of  the  jurors  spoke  to  prosecutrix  during 
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the  trial,  but  had  no  conversation  with  her  further  than 

passing    the    time    of    day.      Though    there 

'misconduct        was  no  occasiou  for  what  the  juror  did  as 

of   juror. 

he  had  not  known  her  save  at  the  trial,  the 
incident   was   without   prejudice. 

X.  In  the  course  of  his  closing  argument  to  the  jury, 
E.  R.  Sayles,  who  was  assisting  the  county  attorney,  ^said : 

I  do  not  think  I  invade  or  overstep  the  bounds  of 
propriety  in  arguing  this  case  in  suggesting  to  you  this 
fact,  that  the  law  gives  the  defendant  in  a  criminal  case 

a  right  to  show  his  good  character  especially 

12.  Same:  with    reference    to    the    particular    quality 

in  argument,      of    character    which     is     involved     in     ihe 

charge  made  against  him.  For  instance, 
in  this  case  it  would  be  proper  for  the  defendant  to  show 
by  the  testimony  of  his  friends  and  neighbors  in  the 
community  in  which  he  resides,  prior  to  the  commission 
of  this  offense,  that  he  was  a  man  of  good  moral  character, 
and  particularly  to  his  treatment  of  women,  especially  with 
reference  to  his  respect  for  the  chastity  and  rights  of 
women.  And  I  ask  you,  gentlemen,  if  there  is  a  syllable 
of  evidence  offered  by  the  defendant  in  this  case  to  show 
to  you  that  this  man  ought  not  to  be  supposed  to  have 
committed  this  crime,  ought  not  to  be  found  guilty  of  it 
because  he  had  hitherto,  and  prior  to  the  commission  of 
this  offense,  borne  a  reputation  for  good  moral  character 
in  the  community  in  which  he  resided.  I  say,  gentlemen, 
he  having  the  right  and  having  learned  counsel  at  his 
command  and  employed  for  his  defense,  if  it  would  have 
been  possible  to  have  shown  it,  we  have  a  right  to  infer 
that  they  would  have  done  it. 

To  this  statement  of  counsel  defendant  objected,  as 
follows:  "Defendant  objects  to  the  statement  of  counsel  for 
the  state  that  the  jury  would  have  a  right  to  infer  that  if 
the  defendant  could  have  produced  evidence  of  his  good 
character  that  he  would  have  done  so  in  this  case,  as  being 
improper  and  getting  outside  the  record,  antl  not  properly 
a  matter  in  reply  to  argument  made  by  counsel  for  the 
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defendant/*  The  objection  was  overruled.  The  evident 
purport  of  the  argument  was  that,  because  of  defendant's 
omission  to  prove  his  character  good,  the  jury  might  infer 
it  to  have  been  bad.  He  had  the  right  to  rely  on  the 
presumption  of  good  character  which  always  obtains  in 
the  absence  of  evidence  to  the  contrary,  and  remain  silent, 
and  the  jury  had  no  right  to  take  into  consideration  his 
omission  to  call  witnesses  in  support  of  his  character,  and 
weigh  it  against  him  in  any  manner  to  establish  his  guilt. 
State  V.  Kabrich,  39  Iowa,  277;  State  v.  Dockstader,  42 
Iowa,  436.  In  these  decisions,  instructions  to  the  contrary 
were  denounced  ai^  erroneous.  The  argument  of  counsel 
with  the  ruling  of  the  court  was  quite  as  effective  as  an 
instruction,  and  the  jury  might  well  have  inferred  there- 
from that  such  omission  was  proper  matter  for  their  con- 
sideration. Of  what  value  is  the  privilege  of  every  person 
accused  of  crime  to  put  his  character  in  issue  or  not  as 
he  shall  choose  if  it  can  thus  be  frittered  away  by  infer- 
ence often  more  effectual  than  any  adverse  testimony  which 
might  be  adduced  ?  None,  and  so  the  courts  with  apparent 
unanimity  have  denounced  argument  of  this  kind  as  con- 
stituting prejudicial  error.  People  v.  Evans,  72  Mich. 
367  (40  K  W.  473) ;  Fletcher  v.  State,  49  Ind.  124  (19 
Am.  Eep.  673) ;  State  v.  Hull,  18  R  I.  207,  (26  Atl.  191, 
20  L.  R.  A.  609) ;  State  v.  Vpham,  38  Me.  261;  Stephens 
V.  State,  20  Tex.  App.  255;  1  Bish.  Crim.  Proc.  sec.  1119; 
Bennett  v.  State,  86  Ga.  401,  12  S.  E.  806,  12  L.  R.  A. 
449,  22  Am.  St.  Rep.  465).  The  Attorney-General  sug- 
gests that  the  portion  of  the  address  quoted  was  in  response 
to  such  an  argument  by  counsel  for  the  defendant,  but 
it  does  not  purport  to  be,  and  the  record  which  must  be 
assumed  to  be  complete  does  not  so  indicate.  We  are 
united  in  the  opinion  that  what  was  said  was  beyond  the 
pale  of  fair  argument,  and  in  connection  with  the  court's 
ruling  put  that  in  issue  which  under  the  law  could  only 
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be  injected  in  the  case  by  defendant's  election — ^his  char- 
acter prior  to  the  alleged  offense. 

XI.     After  judgment  had  been  entered  and  an  appeal 

to  this  court  perfected,  an  amendment  to  the  motion  for 

13,  SAMt:amend-     ucw  trial  was  filed,  and  also  a  petition  for 

tion  or  pcti-       ucw  trial.     On  hearing  both  were  overruled 

tion:  juris- 

diction.  and  rightly  so,  for  the  trial  court  was  with- 

out authority  to  entertain  either.    State  v.  Bixby,  39  Iowa, 
465;  State  v.  Hayden,  131  Iowa,  1. 

Because  of  error  pointed  out,  ihp  judgment  is  reversed 
and  the  cause  remanded. 


W.  A.  Oliphant,  Administrator  of  the  Estate  of  G.  Q. 
Oliphant,  Deceased,  Appellant,  v.  The  Amebioan 
Health   and   Accident   Association. 

Benefit  insurance:    beneficiaries:  independent  provisions :  validity 

1  OP  certificate.  Although  a  benefit  certificate  names  a  benefi- 
ciary prohibited  by  the  statute,  still  the  certificate  will  not  be  held 
wholly  void  where  there  is  another  beneficiary  named  therein, 
tinder  independent  provisions,  who  is  not  within  the  prohibited 
class.  In  this  action  the  certificate  provides  that  if  the  insured 
received  certain  injuries  resulting  in  death  the  association  would 
pay  a  certain  sum  to  a  specified  church,  a  beneficiary  prohibited 
by  the  statute;  and  in  case  of  injuries  causing  disabilities  not  re- 
sulting in  death  the  insured  should  be  paid  stated  weekly  benefits, 
and  it  is  held  that  although  the  church  was  not  a  person  to  whom  a 
benefit  could  be  made  payable  the  certificate  was  not  wholly  void, 
since  the  provision  for  benefits  in  case  of  accident  not  resulting 
in  death  was  valid. 

Same:    recovery  of  benefits.    As  the  certificate  was  not  wholly  void 

2  and  it  provided  that  under  certain  conditions  the  association  would 
pay  the  insured  certain  benefits,  among  which  was  a  death  bene- 
fit to  be  paid  to  a  beneficiary  named,  if  surviving,  otherwise 
to  be  paid  to  the  legal  representative  of  the  insured,  and  the 
designated  beneficiary  being  within  the  prohitited  class,  there  were 
no  surviving  beneficiaries  within  the  meaning  of  the  certificate, 
and  the  administrator  of  the  insured  was  entitled  to  recover  the 
benefit 
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Appeal  from  Union  District  Court. — ^Hon.  H.  K.  Evans, 

Judge. 

Tuesday,  June  14,  1910. 

Action  to  recover  the  death  benefit  provided  for  in 
a  certificate  of  the  defendant  association.  The  court 
sustained  a  demurrer  to  the  petition,  and  rendered  judg- 
ment for  defendant,  from  which  plaintiff  appeals.  Reversed. 

James  0.  Bull,  for  appellant. 

P.  C.  Winter,  L.  J.  Camp,  and  J.  B.  Sullivan,  for 
appellee. 

McClain,  J. — The  defendant  is  a  stipulated  premium 
accident  insurance  association,  which  provides  in  its  certi- 
ficates for  the  payment  by  members  of  quarterly  assess- 
ments of  fixed  amounts,  and  agrees  that  out  of  the  benefit 
fund  thus  created  it  will  pay  stipulated  sums  on  account 
of  accidental  death  and  weekly  benefit  for  certain  specified 
accidental  injuries  not  resulting  in  death.  In  May,  1908, 
on  the  application  of  G.  G.  Oliphant,  it  issued  to  him  a 
certificate  or  socalled  policy,  the  first  three  paragraphs 
of  which  were  as  follows: 

In  consideration  of  the  representations,  agreements, 
and  warranties  contained  in  the  application  for  this  insur- 
ance, the  payment  of  the  certificate  and  membership  fees 
of  two  dollars,  and  the  further  payment  of  three  dollars 
quarterly  in  advance  as  agreed  upon  in  application,  the  asso- 
ciation does  hereby  accept  Grant  G.  Oliphant  of  Des  Moines, 
Iowa,  for  one  year  or  more,  hereinafter  called  the  assured, 
under  classification  A,  an  insurance  solicitor  by  occupation, 
and  subject  to  all  provisions  and  conditions  herein  contained 
or  indorsed  hereon,  will  pay  the  assured  the  following 
benefits  during  the  time  this  contract  is  maintained  in 
continuance,  force  and  effect,  viz.: 

Vol.  147  Ia.— 42. 
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First.  Should  the  assured  receive  external  visible 
bodily  injury  while  this  certificate  is  in  full  force  solely 
through  external,  violent,  and  accidental  means,  causing 
death  within  three  months  from  date  of  accident,  the 
association  will  pay  to  the  beneficiary  hereinafter  named 
if  surviving,  otherwise  to  the  executors,  administrators  or 
legal  representatives  of  the  assured  one  thousand  dollars, 
in  monthly  installments  of  one  hundred  dollars  at  the 
option  of  the  association.  The  above  amount  in  place  of 
all  other  benefits.  In  case  of  death  by  accident  the 
beneficiary  shall  be  (full  name)  Castle  Memorial  U.  B. 
Church,  Relationship Address  E.  11  &  Maple  Sts. 

Second.  At  the  rate  of  twenty-five  dollars  per  week 
during  period  of  total  disability,  should  aforesaid  assured 
receive  external  visible  bodily  injury  while  this  certificate 
is  in  full  force,  solely  through  external,  violent,  accidental 
and  involuntary  means  other  than  such  as  shall  result 
fatally,  or  in  the  loss  of  one  or  both  hands,  or  feet,  or 
both  eyes,  which  shall  independently  of  all  other  causes 
immediately  following  the  receipt  thereof,  totally  and 
continuously  disable  assured  from  performing  any  and 
every  kind  of  labor  or  business,  provided  the  period  of  in- 
demnity shall  not  exceed  twelve  consecutive  months. 

In  .  succeeding  paragraphs  there  are  other  provisions 
as  to  benefits  to  be  paid  to  the  assured  on  account  of  total 
or  partial  disability,  but  they  are  not  material  for  the 
determination  of  the  questions  presented. 

In  August  following  the  issuance  of  this  certificate, 
the  said  G.  G.  Oliphant  met  his  death  by  being  shot  by 
some  person  unknown,  and  his  administrator  instituted 
action  to  recover  the  amount  specified  by  the  policy  to  be 
payable  to  the  beneficiary  named  therein  on  account  of 
accidental  death.  The  defendant  hy  demurrer  to  the  peti- 
tion which  with  amendments  set  out  the  facts  above  stated 
insisted  that  the  beneficiary  named  in  the  certificate  or 
policy  was  not  such  beneficiary  as  might  imder  the  statute 
be  designated,  and  that  by  a  statutory  provision  the  policy 
was  void.  The  statutory  provision  thus  relied  upon  is  as 
follows:      ^'No   association    organized   or   operating   under 
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this  chapter  shall  issue  a  certificate  of  membership  to  any 
person  under  fifteen  nor  over  sixty-five  years  of  age,  nor 
unless  the  beneficiary  named  in  the  certificate  is  the 
husband,  wife,  relative,  legal  representative,  heir,  creditor 
or  legatee  of  the  insured  member,  nor  shall  any  such  cer- 
tificate be  assigned.  Any  certificate  issued  or  assignment 
made  in  violation  of  this  section  shall  be  void.  The 
beneficiary  named  in  the  certificate  may  be  changed  at  any 
time  arti  the  pleasure  of  the  assured,  as  may  be  provided 
for  in  articles  or  by-laws,  but  no  certificate  issued  for  the 
benefit  of  a  wife  or  children  shall  be  thus  changed  so  as 
to  become  payable  to  creditors."     Code,  section  1789. 

For  present  purposes  we  may  concede  that,  if  the 
Castle  Memorial  Church  were  the  only  persons  named  in 
the  policy  to  whom  according  to  its  "terms  any  benefit  would 
become  payable  on  the  happening  of  any  of  the  conditions 
named  in  the  policy,  then  such  policy  would  be  void  for 
the  reason  that  the  beneficiary  named  is  not  one  of  the 
persons  for  whose  benefit  such  an  association  as  the 
defendant  may  issue  a  certificate  to  a  member,  and  the 
statute  expressly  declares  thaft  any  certificate  issued  in 
violation  of  such  restriction  as  to  beneficiaries  shall  be 
void.  For  instance,  if  the  defendant  association  had 
been  authorized  to  issue  life  policies  and  had  issued  such  a 
policy  to  Oliphant  solely  payable  to  the  Castle  Memorial 
Church,  it  may  be  conceded  that  neither  the  church  nor 
the  adminstrator  of  the  estate  of  Oliphant  could  recover 
thereunder  on  his  death,  and  that  the  fact  of  receipt  by  the 
defendant  association  of  the  premiums  or  dues  made  pay- 
able by  the  assured  would  not  estop  it  from  interposing 
the  defense.  These  concessions  are  made  in  view  of  the 
conclusions  reached  on  another  view  of  the  case  which 
seems  not  to  have  been  considered  by  the  trial  judge  in  the 
opinion  filed  by  him  in  the  lower  court  sustaining  the 
demurrer. 

The  view  of  the  case  not  thus  considered,  and  which 
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we  think  controlling,  is  the  construction  to  be  placed  on 

this  policy  with  reference  to  the  beneficiary  named  therein. 

It  provides  for  payment  under  certain  con- 

insurakce:        tingeucics   of   weekly   indemnity   to  the   as- 

benefidaries:  ,  , 

independent       surcd    ou    Certain    conditions,    and    to    this 

provisions:  ^  ' 

certifiMte^  cxtcut  the  assuFcd  is  a  beneficiary  expressly 
named.  Had  the  assured  as  the  result  of 
the  injury  inflicted  upon  him  lost  one  of  his  hands  or  feet 
or  both  his  eyes,  he  would  have  been  entitled  to  receive 
under  the  policy  the  weekly  indemnity  stipulated,  and  we 
think  that  it  would  have  been  immaterial  that  another  pro- 
vision of  the  policy  contemplated  the  payment  in  the  ev&at 
of  death  to  the  Castle  Memorial  Church  of  a  death  benefit, 
although  the  church  was  not  a  person  to  whom  a  benefit 
could  be  made  payable.  The  policy  was  not  therefore 
wholly  void  and  inoperative  from  the  beginning,  unless 
the  provision  that  on  a  certain  contingency  a  death  benefit 
should  be  paid  to  a  beneficiary  falling  within  the  prohibited 
class  of  beneficiaries  as  specified  in  the  statute  must  be 
construed  as  rendering  invalid  portions  of  the  contract 
which  were  independent  and  in  themselves  valid.  No 
authorities  have  been  called  to  our  attention  holding  that 
a  stipulation  in  a  contract  which  is  prohibited  by  statute 
renders  invalid  other  independent  and  self-sufiicient  stipula- 
tions. The  statute  prohibits  the  issuance  of  a  certificate^ 
unless  the  beneficiary  named  is  within  the  list  of  persons 
for  whose  benefit  such  certificate  is  specially  authorized 
to  issue,  but  it  does  not  provide  expressly,  or,  as  we  can 
see,  by  implication,  that  if  under  independent  provisions 
for  different  beneficiaries  one  of  the  beneficiaries  named  is 
within  a  prohibited  class  the  certificate  shall  be  void 
as  to  other  beneficiaries  for  whom  provisions  may  properly 
be  made.  We  think  it  could,  not  be  reasonably  claimed  that 
under  the  section  quoted  an  accident  policy  providing  for 
weekly  indemnity  only  in  case  of  accident  payable  to  the 
assured  himself  would  be  void. 
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As  the  policy  was  not  therefore  void  in  toio  on  account 

of  the  designation  of  the  Castle  Memorial   Church   as   a 

possible    beneficiary    under    certain    conditions,    we    must 

inquire  whether  the  provision  for  the  pay- 

rccovery  mcut   of    E    death   benefit   to    a   prohibited 

of  benefits.  ,  ,  _. 

beneficiary  is  void  under  the  statute.  Ihe 
language  of  the  certificate  is  peculiar.  Had  there  been 
no  other  provision  with  reference  to  the  payment  of  a  death 
benefit  save  that  in  the  event  of  accidental  death  the  sum 
specified  should  be  paid  to  the  Castle  Memorial  Church  as 
beneficiary,  we  may  concede  for  present  purposes  that  the 
administrator  of  the  member  could  not  have  recovered  the 
specified  amount;  but  this  certificate  does  not  so  provide. 
The  contract  is,  that  subject  to  all  the  conditions  of  the 
certificates  the  association  "will  pay  the  assured  the  follow- 
ing benefits;"  and  among  the  benefits  named  is  a  death 
benefit  which  is  to  be  paid  "to  the  beneficiary  hereinafter 
named,  if  surviving,"  otherwise  such  benefit  is  to  be  paid  "to 
the  executors,  administrators  or  legal  representatives  of  the 
assured."  Had  the  beneficiary  named  been  a  person  who 
could  not  properly  be  designated  as  beneficiary,  nevertheless 
the  administrator  of  the  assured  would  have  been  entitled 
to  recover  the  death  benefit  in  the  event  that  the  beneficiary 
named  had  not  survived;  that  is,  in  the  event  that  there 
was  no  beneficiary  in  existence  at  the  death  of  the  assured. 
The  certificate  does  therefore  contemplate  that,  under  cer- 
tain conditions,  the  death  benefit  may  be  payable  to  the 
administrator  of  the  assured.  As  the  provision  for  pay- 
ment of  death  benefit  to  the  church  was  under  the  statute 
invalid,  we  think  the  case  is  one  in  which  the  beneficiary 
did  not  survive  within  the  meaning  of  the  certificate,  and 
that  the  administrator  was  therefore  entitled  to  recover. 
This  conclusion  is  somewhat  Supported  by  the  reasoning 
of  this  court  in  Schmidt  v.  Northern  Life  Assn,  112 
Iowa,  41,  and  Smith  v.  Knights  of  Maccabees,  127  Iowa, 
115.     These  cases  are  not  directly  in  point  as  authority 
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in  the  present  case,  for  they  were  decided  under  the 
provisions  of  Code  section  1824,  relating  to  fraternal 
benefit  societies,  and  under  that  provision  a  certificate 
naming  as  beneficiary  a  person  who  is  not  one  of  the  classes 
of  persons  who  may  be  so  named  is  not  expressly  de- 
clared to  be  void.  But,  having  reached  the  conclusion 
that  the  certificate  in  question  is  not  void  in  toto  under 
Code,  section  1789,  we  think  we  should  apply  the  reason- 
ing adopted  in  those  cases  in  determining  whether  the 
administrator  may  recover  the  death  benefit  made  payable 
to  a  prohibited  beneficiary. 

We  reach  the  conclusion,  therefore,  that  the  issuance 
of  the  certificate  in  this  case  was  not  prohibited  by  Code, 
section  1789,  and  that  as  the  beneficiary  named  as  the 
person  to  whom  the  death  benefit  was  made  payable  was 
not  qualified  to  receive  such  benefit,  the  administrator  of 
the  estate  of  the  deceased  member  was  entitled  to  recover, 
especially  in  view  of  the  general  provision  of  the  certificate 
that  the  benefits  were  payable  to  the  assured,  and  the 
special  provision  that,  if  the  beneficiary  named  should  not 
survive,  the  death  benefit  should  be  payable  to  the  ad- 
ministrator of  the  assured. 

These  considerations  impel  us  to  the  conclusion  that 
the  trial  court  erred  in  sustaining  defendant's  demurrer 
to  the  petition,  and  that  the  judgment  for  defendant  was 
erroneous. 

The  judgment  is  therefore  reversed. 


Digitized  by 


Google 


June  1910]        Cabb  v.  DiaxBicT  Coubt.  663 


T.  D.  Cabb  and  J.  T.  Cboss,  Plaintiffs,  v.  Distbiot  CJoubt 
OF  Van  Buben  County,  Iowa,  and  C.  W.  Vebmil- 
LioN,  Judge. 

Injunction:    violation:    notice.    A  defendant  in  an  injunction  pro- 

1  ceeding  is  bound  to  obey  the  order  of  court  even  though  errone- 
ous and  so  held  on  final  hearing:  And  this  is  true  where  he  has 
actual  notice  of  the  order  even  though  he  had  not  been  served 
with  a  copy  of  the  writ. 

Same.    The  violation  of  an  injunctional  order  by  any  device  ^r  sub- 

2  terfuge  will  not  be  permitted;  and  the  fact  that  defendants  are 
public  officers  does  not  change  the  rule. 

Contempt:    discretion  ;    review.     A  proceeding  to  punish  one   for 

3  civil  contempt  is  addressed  to  the  discretion  of  the  court,  in  the 
absence  of  statutory  regulations,  and  its  determination  will  stand 
unless  gross  abuse  of  such  discretion  is  shown.  And  as  a  rule 
the  appellate  court  in  reviewing  a  contempt  proceeding  will  not 
consider  questions  of  fact. 

Same.     A  contempt  proceeding  is  in  its  nature  criminal,   or  what 

4  may  be  termed  ^wa^i  criminal,  and  to  warrant  punishment  a  clear 
case  of  contempt  must  be  shown. 

Same:    defenses.    Advice  of  counsel  is  not  a  defense  to  a  proceed- 

5  ing  to  punish  for  contempt,  although  it  may  be  considered  in 
mitigation ;  nor  is  ignorance  of  the  law  in  itself  a  defense  in  such 
cases  except  where  criminality  or  guilt  depends  upon  the  intention 
with  which  the  act  is  done;  but  changed  conditions  may  always 
be  considered  in  determining  the  question  of  guilt  or  innocence. 

Municipal  corporations:    issuance  of  warrants  :  injunction  :  con- 

6  TEMPT.  In  this  action  the  officers  of  a  school  district  were  en- 
joined from  paying  certain  warrants,  and  upon  holding  the  war- 
rants invalid  the  court  did  not  abuse  its  discretion  in  discharging 
the  officials  from  an  alleged  contempt  in  proceeding  to  issue  new 
warrants  in  place  of  the  old  ones,  and  in  levying  a  special  tax  to 
meet  the  same,  which  act  had  been  held  lawful  by  the  court  and 
the  new  warrants  had  not  been  delivered  or  the  old  ones  sur- 
rendered, and  where  the  new  warrants  were  to  be  paid  out  of  the 
special  tax  levy  which  the  officers  had  not  been  enjoined  from 
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making;  especially  as  the  information  for  contempt  had  not  then 
been  filed  and  the  legislature  subsequently  to  the  decree  in  in- 
junction had  legalized  the  original  warrants. 

Same.    Although  an  unconstitutional  statue  is  void  and  generally  of 

7  no  effect,  still  where  it  was  enacted  as  a  guide  to  public  oflftcials 
a  very  strong  case  must  be  made  to  justify  their  punishment  for 
contempt  in  attempting  to  carry  out  the  provisions  of  the  statute. 

Same.    While  the  legislature  can  not  change  or  modify  a  decree  of 

8  court  relating  to  private  rights  this  rule  does  not  apply  in  its 
full  extent,  if  at  all,  to  actions  affecting  municipal  corporations 
which  have  been  created  as  a  part  of  the  instrumentalities  of  gov- 
ernment. 

Tuesday,  June  14,  1910. 

Certiorari  proceedings  to  the  defendants  to  review 
an  order  made  in  a  conrt;empt  proceeding  brought  against 
certain  individirals  as  members  of  a  school  board  and 
others  as  individuals  holding  evidences  of  indebtedness 
against  the  school  district  for  violation  of  certain  writs 
of  injunction  issued  by  the  District  Court  of  Van  Buren 
County,  which  proceedings  resulted  in  the  discharge  of 
the  defendants  and  their  complete  exoneration.  Petitioners 
in  this  ease  filed  the  information  for  contempt  and  are  now 
prosecuting  these  certiorari  proceedings.  Order  affirmed, 
and  writ  dismissed. 

Walker  &  McBeth,  for  plaintiffs. 

Hughes  &  McCoid,  for  defendants. 

Deemer,  C.  J. — This  case  has  a  peculiar  history  and 
is  so  much  involved  that  we  shall  have  some  difficulty  in 
stating  it  with  any  degree  of  brevity  or  clearness.  In 
the  year  1900  the  independent  school  district  of  Farming- 
ton,  in  Van  Euren  county,  which  we  shall  hereafter  call 
the  ^'school  district/'  pursuant  to  a  special  election  of  the 
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voters,  issued  and  sold  $10,000  in  bonds  at  par  for  the 
purpose  of  erecting  a  new  schoolhouse.  Some  time  there- 
after the  school  board  passed  a  resolution  authorizing  the 
issuance  of  school  warrants  to  the  amount  of  $10,000  and 
directed  their  sale.  The  Farmers'  Savings  Bank  purchased 
some  of  these  warrants  and  thereafter  brought  suit  thereon 
against  the  school  district.  In  that  action  plaintiff  in  this 
proceeding,  and  others,  intervened,  alleging  that  the  war- 
rants were  in  excess  of  the  constitutional  limit  and  were 
void.  They  asked  that  the  school  district,  through  its 
oflScers,  be  enjoined  from  paying  any  of  said  warrants  and 
the  owners  enjoined  from  collecting  the  same.  On  Decem- 
ber 3,  1904,  final  decree  was  entered  in  this  action,  holding 
these  warrants  invalid,  and  the  decree  provided: 

It  is  further  ordered,  adjudged,  and  decreed  by  the 
court  that  the  defendants,  the  Farmington  independent 
school  district,  and  its  treasurer,  and  his  successors  in  office, 
be  and  they  are  hereby  restrained  and  enjoined  perpetually 
from  paying  any  part  of  the  balance  of  the  principal  or 
interest  of,  or  on  either  of  said  warrants  sued  on  and  in- 
volved in  this  action,  being  warrants  numbered  174,  175, 
193,  197,  203,  267,  292,  297,  299,  309  and  310,  as  de- 
scribed above  in  this  decree,  other  than  the  said  sum  of 
$896.99  decreed  above  to  be  a  part  of  the  valid  indebtedness 
of  said  school  district.  And  it  is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  the  plaintiff  the  Farmers' 
Saving  Bank  and  the  defendants  Fred  Varnkall  and  John 
Mulvahill  be  and  they  are  hereby  restrained  and  enjoined 
from  demanding,  receiving,  or  collecting  from  said  school 
district  any  part  of  the  balance. of  said  warrants  described 
above,  either  principal  or  interest,  other  and  except  the 
said  sum  of  $896.99,  as  their  rights  therein  and  thereto 
may  appear,  and  which  is  herein  decreed  to  be  a  part  of 
the  valid  indebtedness  of  said  school  district. 

Thereafter  the  Thirty-Third  General  Assembly  passed 
an  act  legalizing,  or  attempting  to  legalize,  all  the  acts  of 
the  school  district  by  what  is  known  as  chapter  281  of  the 
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acts  of  that  session  of  the  Legislature.  This  act,  after 
reciting  all  the  proceedings  of  the  school  district  from 
the  beginning  down  to  the  time  of  the  passage  of  the  bill, 
concluded  as  follows: 

Section  1.  That  all  of  the  warrants  on  the  school 
fund  issued  by  the  independent  school  district  of  Farming- 
ton,  in  Van  Buren  county,  state  of  Iowa,  through  its  board 
of  directors,  as  above  set  forth,  are  hereby  legalized  and 
declared  valid,  and  that  the  acts  of  said  board  in  relation 
thereto  are  hereby  declared  to  be  valid  and  effectual  as 
though  all  acts  of  said  board  had  been  in  strict  com- 
pliance with  law. 

Sec.  2.  Nothing  in  this  act  shall  affect  in  any  way 
any  pending  litigation  in  relation  to  the  subject  matter 
hereof. 

Among  the  recitals  in  the  act  were  the  following: 

Whereas,  the  said  board  of  directors  by  resolutions, 
passed  by  the  unanimous  vote  thereof,  at  regularly  called 
meetings  of  the  board,  held  August  31,  1900,  September 
22,  1900,  and  September  29,  1900,  authorized,  in  behalf 
of  said  district,  the  issuing  of  warrants  aggregating  a  little 
over  ten  thousand  dollars  on  the  school  fund  of  such 
district,  which  warrants  were  afterwards  issued  and  are 
numbered  174,  175,  193,  197,  203,  267,  292,  297,  299 
and  309  respectively;  and,  whereas,  the  proceeds  of  said 
warrants  were  necessary,  and  such  proceeds  were  in  fact 
used  on  the  payment  of  the  cost  of  construction  and  the 
equipment  of  said  new  school  building;  and,  whereas,  the 
aforesaid  structure  was  completed  and  thoroughly  equipped 
for  the  purpose  intended,  as  before  stated,  by  payment  of 
the  fair  and  reasonable  cost  only  for  the  work  and  materials 
necessary  therefor  and  said  district  has  had  the  benefit  of 
the  full  face  value  of  said  warrants;  and,  whereas,  ques- 
tions as  to  the  legality  of  said  warrants  have  arisen  as  to 
whether  the  said  school  district  was  within  its  authorized 
and  legal  power  when  said  warrants  were  issued,  and  other 
doubts  have  arisen  as  to  the  regularity  of  the  proceedings 
in  relation  thereto:     Now  and  therefore,  etc 
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This  act  was  passed  April  7,  1909,  and  went  into 
effect  upon  publication,  which  occurred  April  13th  of  that 
year.  Almost  immediately  after  the  passage  of  the  act, 
and  on  April  9,  1909,  plaintiffs  herein  filed  a  petition  in 
the  district  court  of  Van  Buren  County  in  which  they 
recited  the  history  of  the  transaction  relating  to  the  issu- 
ance of  the  warrants,  set  forth  the  legalizing  act,  its 
invalidity,  and  asked  that  defendants  in  the  suit  be  en- 
joined from  paying  the  warrants  referred  to  in  said  act 
and  in  prior  proceedings,  that  the  legalizing  act  be  declared 
void,  and  that  a  time  be  fixed  for  the  hearing  of  an 
application  for  a  temporary  writ  of  injunction.  Pending 
final  trial,  -the  district  court  being  then  in  session,  an 
order  was  issued  fixing  the  time  for  the  hearing  of  the 
application  for  the  temporary  writ  on  April  16,  1909,  at 
10 :  00  o'clock  a.  m.,  and  at  the  same  time  the  district 
court  made  the  following  order :  "It  is  further  ordered  that 
the  said  defendant,  B.  F.  Ketchem,  be  and  he  is  hereby, 
restrained  from  using  or  appropriating  any  of  the  funds, 
property,  or  money  of  the  said  school  district  of  which  he 
is  treasurer,  to  wit,  the  independent  district  of  Farming- 
ton,  in  the  payment  of  school  warrants  Nos.  174,  175,  193,* 
197,  203,  267,  292,  297,  299,  309  and  310,  the  payment 
of  which  was  heretofore  enjoined  by  decree  of  this  court 
on  the  3d  day  of  December,  1904,  until  after  the  said 
hearing  by  this  court  on  the  application  for  temporary 
injunction  as  above  ordered.  It  is  further  ordered  that 
this  order  be.  served  upon  the  defendant  B.  F.  Ketchem 
at  once."  On  the  same  day,  to  wit,  April  9,  1909,  the 
sheriff  served  a  copy  of  this  order  upK)n  the  following 
named  parties:  B.  F.  Ketchem,  treasurer;  M.  L.  Barger, 
president;  W.  H.  Coulter,  secretary;  George  Junkins, 
director;  H.  F.  Barton,  director;  A.  H.  Hartick  and 
Joseph  Steinmeyer,  directors  of  the  independent  district 
of  Farmington." 

On  April  15,  1909,  the  board  of  directors  of  the  school 
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district  met  in  special  session,  took  up  the  matter  of  the 
school  warrants,  and  passed  a  resolution  containing,  among 
other  things,  the  following: 

Whereas,  the  said  vote  authorized  said  school  district  to 
80  take  down  said  old  building  and  erect  the  new  school 
building  of  not  less  than  ten  rooms;  and,  whereas,  after 
said  building  had  been  completed  and  furnished,  or 
equipped  as  required,  said  school  district  did  attempt  to 
contract  and  pay  by  the  issue  of  said  warrants  to  the 
parties  thereto  entitled;  and,  whereas,  it  was  found  that 
said  district  was  unable  to  make  said  contracts  and  pay 
for  the  same  at  the  time;  and,  whereas,  the  said  school 
district  has  never  paid  for  said  labor  and  materials,  but  has 
kept  and  still  retains  the  value  of  said  labor  and  material 
and  retains  the  said  school  building  for  its  use  so  erected 
and  equipped;  and,  whereas,  it  may  be  that  said  school 
district  has  retained  and  still  holds  the  said  schoolhouse 
as  tnistees  charged  with  the  obligations  aforesaid;  and, 
whereas,  it  is  just  and  equitable  that  said  district 
pay  for  said  materials  and  labor  and  retain  the  title 
and  ownership  of  said  buildings  for  the  purpose  intended; 
and,  whereas,  it  now  appears  that  said  district  can  and 
is  authorized  by  law  to  pay  or  make  appropriations  in 
payment  for  said  labor  and  materials,  and  for  the  use  of 
the  money  or  value  of  said  labor  and  materials  for  the 
time  the  said  district  has  so  retained  the  same:  Now, 
therefore  be  it  resolved,  that  the  said  school  district  does 
hereby  agree  with  the  parties  now  holding  and  Qwning 
the  obligations  of  said  independent  school  district  to  pay 
for  said  debts,  and  said  school  district  will  issue  to  such 
holders  warrants  in  such  denominations  as  shall  pay  for 
said  liability,  the  principal  of  the  dates  where  such  labor 
and  materials  were  furnished,  with  6  percent  interest 
thereon  until  the  present  date;  and  that  said  independent 
district  does  hereby  order  that  warrants  be  drawn  on  its 
treasurer,  duly  signed  and  attested  in  said  amounts  and 
delivered  to  the  parties  thereto  entitled.  It  is  further 
ordered  that  the  treasurer  pay  said  warrants  in  whole,  if 
there  be  on  hands  sufficient  money  therefor,  and  if  not 
sufficient,  that  a  tax  be  levied  to  collect  such  remainder, 
and  the  proceeds  thereof  be  applied  to  the  payment  of  said 
debt. 
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Pursuant  to  this  resolution  warrants  were  drawn  up 
as  follows: 

Ifo.   88,  April  15,   1909,  to  Farmers'   Savings 

Bank   $4,000  00 

Ko.  89,  April  15,  1909,  to  Fred  Vamkall...  603  01 
No.   90,  April   15,   1909,  to  Farmers'  Savings 

Bank 1,000  00 

No.  91,  April   15,   1909,  to  Farmers'   Savings 

Bank 1,000  00 

No.  92,  April   15,   1909,  to  Farmers'   Savings 

Bank :     1,000  00 

No.  93,  April   15,  1909,  to  Farmers'   Savings 

Bank 1,000  00 

No.  94,  April  15,  1909,  to  Fred  Vamkall...  307  53 
No.  95,  April  15,  1909,  to  John  MulvahilL.  752  50 
No.  96,  April  15,  1909,  to  Henry  MulvahilL  753  30 
No.   97,  April   15,   1909,  to  Farmers'   Savings 

Bank   628  06 

Total $11,044  40 

It  is  practically  conceded  that  these  new  warrants 
were  never  delivered,  and  it  is  also  admitted  that  the 
old  ones  were  never  surrendered  or  canceled.  On  the  next 
day,  the  16th,  the  application  for  the  temporary  writ  on 
the  new  petition  was  heard  and  the  matter  taken  under 
advisement,  and  on  the  16th  day  of  May  a  temporary  writ 
of  injunction  was  ordered  as  prayed.  In  the  meantime, 
however,  and  on  the  23d  day  of  April,  the  board  of  direc- 
tors again  met  and  passed  a.  resolution,  the  material  parts 
of  which  are  as  follows :  "Resolved  that  in  payment  of  the 
building  and  equipment  for  the  schoolhouse  in  said  district, 
the  said  district  agrees  to  levy  a  tax  of  seven  mills,  not  to 
exceed  that  amount,  in  each  aiid  every  year  hereafter,  begin- 
ning 1910,  and  ending  1916,  both  years  inclusive,  and  to 
apply  the  same  on  certain  warrants  heretofore  issued,  num- 
bered 90  to  97  inclusive,  and  that  said  school  district  will 
apply  the  same  in  payment  of  said  warrants  as  fast  as  the 
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money  therein  is  collected.  It  is  further  agreed  that  said 
warrants  shall  not  constitute  any  general  indebtedness  of 
.said  school  district,  but  that  the  holders  thereof  are  to  be 
paid  solely  out  of  said  levy.  This  resolution  to  be  in  modifi- 
cation and  amendment  of  the  resolution  of  the  school  district 
herein  passed  and  adopted  15th  day  of  April,  1909,  and 
that  the  holders  of  the  warrants  hereinbefore  named  shall 
present  the  warrants  to  be  endorsed  thereon  the  following 
words.  'The  within  warrant  is  to  be  payable  solely  out  of 
a  tax  to  be  levied  in  the  years,  which  the  respective 
warrants  are  made  payable." 

It  seems  that  plaintiffs  in  the  last  injunction  proceed- 
ing were  not  advised  of  the  resolutions  and  action  of  the 
school  board  until  after  the  submission  of  the  application 
for  the  temporary  writ  of  injunction,  and  they  on  the  30th 
day  of  April,  1909,  filed  informations  for  contempt  against 
the  defendants  in  the  original  action  and  the  defendants 
in  the  action  brought  after  the  passage  of  the  legalizing 
act,  claiming  that  each  of  said  defendants  had  violated  the 
orders  and  decrees  of  the  court  in  these  actions.  They  were 
cited  to  appear  before  Hon.  F.  W.  Eichelberger,  judge,  at 
Fairfield,  Iowa,  on  ^lay  7,  1909,  where  after  a  hearing 
they  were  bound  over  for  final  hearing  at  the  August,  1909, 
term  of  the  district  court  of  Van  Buren  county.  At  the 
August  term  of  said  Van  Buren  county  district  court  the 
matter  was  again  brought  up,  and  it  was  agreed  that  the 
contempt  proceedings  should  be  heard  and  tried  with  the 
action  brought  on  April  9,  1909,  for  an  injunction  after 
the  passage  of  the  legalizing  act,  but  that  separate  judg- 
ments should  be  entered  in  the  cases.  Trial  was  had 
accordingly,  resulting  in  the  following  order  in  the  con- 
tempt proceedings:  "That  the  acts  of  said  defendants  in 
said  contempt  proceedings  were  valid  and  lawful,  and  not 
in  violation  of  said  original  injunction  nor  in  violation 
of  said  temporary  injunction  or  restraining  order  in  said 
case  of  Hartrick,  Cross,  and  Carr  against  M.  L.  Barger  and 
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others,  but  that  all  of  said  acts  and  doings  were  valid 
and  lawful,  and  the  said  defendants,  and  each  of  them  are 
found  not  guilty  of  such  alleged  contempt,  but  their  said 
undertakings  are  exonerated  and  said  defendants  are 
discharged." 

The  petition  for  injunction  in  the  second  case  was 
also  dismissed  at  plaintiff's  costs.  This  proceeding  in  this 
court  is  to  test  the  validity  of  the  order  of  the  court 
discharging  the  defendants  in  the  contempt  proceedings. 
They  were  charged  in  the  information  filed  against  them 
of  violating  the  original  decree  of  December  3,  1904,  and 
of  violating  the  order  made  by  the  judge  on  April  9^ 
1909,  in  which  defendant  Ketchem  was  enjoined  from 
issuing  or  appropriating  any  of  the  funds,  property,  or 
money  of  the  school  district  in  payment  of  the  warrants 
theretofore  issued  by  the  board.  The  terms  of  these  two 
orders  have  already  been  set  out  and  need  not  be  repeated 
here. 

It  is  strenuously  insisted  by  plaintiff's  counsel  that  the 
trial  court  was  in  error  in  discharging  the  members  of  the 
school   board   and   others   upon    the   contempt   proceedings. 

They  say  that   their   conduct  was   in   plain 
iJioi^tion?"*       violation  of  the  previous  orders  of  the  court, 

and  that  the  legalizing  act  under  which  the 
school  board  and  others  assumed  to  act  at  their  meetings 
on  April  15th  and  23d  was  and  is  unconstitutional,  invalid 
and  void,  and  constituted  no  excuse  for  their  conduct. 
They  ask  us  to  reverse  the  action  of  the  trial  court  in 
discharging  these  parties,  and  that  we  send  the  case  back 
with  orders  to  find  the  defendants  in  the  orders  and  decrees 
guilty  of  contempt.  Xeither  of  the -main  suits  are  now 
before  us  and  are  not  the  subject  of  review  in  this  proceed- 
ing. The  decree  of  December  3,  1904,  has  not  been  ap- 
pealed from,  and,  while  we  understand  there  is  an  appeal 
in  the  case  brought  after  the  passage  of  the  legalizing  act, 
that  case  is  not  now  before  us  except  in  a  collateral  way. 
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The  first  premise  in  plaintiff's  argument  on  this  appeal 
to  the  effect  that  the  defendants  in  the  injunction  proceed- 
ings were  bound  to  obey  the  orders  and  decrees  of  the 
court,  even  if  erroneous  -and  held  improvidently  granted 
on  final  hearing,  must,  of  course,  be  conceded.  State  v. 
Baldwin,  57  Iowa,  270;  Hatlestad  v.  Hardin  District 
Court,  137  Iowa,  146;  Ohlrogg  v.  District  Court,  126 
Iowa,  247;  Langworthy  v.  McKelvey,  25  Iowa,  55.  And 
it  is  also  true  that  a  defendant  in  an  injunction  proceeding 
who  has  actual  notice  that  a  writ  has  been  ordered  or 
granted  is  as  much  bound  by  the  order  as  if  he  had  been 
duly  served  with  the  writ  or  a  copy  thereof.  Coffey  v. 
Oamhle,  117  Iowa,  550;  Hawhs  v.  Fellows,  108  Iowa, 
135;  Bartel  v.  Hobson,   107  Iowa,   647. 

Again,  courts  will  not  permit  the  violation  of  an 
injunctional  order  by  any  device  or  subterfuge  if  that 
device  is  a  substantial  violation  of  the  injunction.  Lake 
V.  Wolfe,  108  Iowa,  184.  And  the  fact  that 
defendants  are  public  oflBcials  does  not  in 
any  manner  change  this  rule.  Bass  v.  Shakopee,  27  Minn. 
250  (4  N.  W.  619,  6  N.  W.  776) ;  People  v.  Sturtevant, 
9  K  Y.  263  (59  Am.  Dec.  536). 

The  last  injunctional  order  issued  before  the  filing  of 
the  information  for  contempt  did  no  more  than  prohibit 
Ketchem  from  appropriating  any  of  the  funds,  property, 
or  money  of  the  district  to  the  payment  of  certain  warrants, 
and  there  is  no  sufficient  testimony  to  justify  a  holding 
that  he  or  any  of  his  codefendants  did  anything  which 
would  be  in  violation  of  this  order  before  the  informations 
were  filed.  The  original  decree  of  December  3,  1904, 
is  broader  than  this  subsequent  order,  and  it  is  claimed 
for  the  defendants  that  this  decree  was  superseded  and 
set  aside  by  the  legalizing  of  the  Legislature  to  which  we 
have  already  referred.  To  this  plaintiffs  respond  by 
saying  that  the  Legislature  has  no  power  to  set  aside  a 
decree  of  court  in  any  case,   and,   assuming  that   it  has 


Digitized  by 


Google 


June  1910]        Cabr  v.  Distbict  Coubt.  6Y8 

such  power,  the  act  in  question  is  unconstitutional  and 
void,  because:   (1)  It  is  a  special  and  not  a  general  act; 

(2)  it  in  effect  creates  a  debt  or  allows  a  schoql  district 
to  contract  a  debt  in  excess  of  the  constitutional  limit; 

(3)  because  it  is  retroactive  and  not  within  the  power  of 
the  Legislature;  and  (4)  because  it  impairs  the  obliga- 
tions of  a  contract  and  injures  and  destroys  vested  rights. 
In  this  proceeding  there  is  a  danger  which  we  must  avoid, 
to  wit,  that  of  passing  upon  the  merits  of  the  main  case 
in  this  certiorari  proceeding.  This  should  not  be  done 
if   it   can   be   avoided. 

Now  we  are  thoroughly  convinced  that  the  evidence 
failed  to  show'  any  violation  of  the  injunctional  order 
issued   against   Ketchem    April   9,    1909.      If  there  be   a 

violation  of  any  order  or  decree,  it  is  of  the 
^  diicTrtion:         oue  passcd  December  3,  1904.     But  it  must 

be  remembered,  in  this  connection,  that  after 
that  decree  was  entered  the  Legislature  in  its  sovereign 
capacity  passed  an  act  in  which  it  expressly  legalized 
and  declared  valid  the  warrants  referred  to  in  the  original 
decree,  and  the  acts  of  the  board  were  declared  to  be  as 
valid  as  though  had  in  strict  compliance  with  the  law. 
That  is  what  may  be  called  a  "civil  contempt" — that  is  to 
say,  it  is  charged  in  the  information  that  the  parties  did 
something  contrary  to  the  order  of  the  court  in  a  civil 
action  brought  for  the  benefit  of  the  opposing  party — and 
it  is  quite  generally  held  in  such  cases  that  an  applicant 
is  not  entitled,  as  a  matter  of  right,  to  an  order  for  the 
commitment  of  a  person  for  contempt.  People  v.  Durrani, 
116  Cal.  179  (48  Pac.  75).  The  application  in  such 
cases  is  addressed  to  the  sound  discretion  of  the  court. 
Joyce  V.  Holhrooh,  7  Abb.  Prac.  (N".  Y.)  338;  Stephenson 
V.  Hanson,  6  Civ.  Proc.    (N.  Y.)   43. 

The  general  rule,  in  the  absence  of  statutory  regula- 
tion, is  that  the  matter  of  dealing  with  contempts,  and  when 
and  how  they  shall  be  punished,  is  within  the  sound  dis- 
VoL.  147  Ia.— 43. 


Digitized  by 


Google 


674  Cabb  v.  District  Court.  [147  Iowa 

cretion  of  the  trial  court,  and,  unless  suoh  discretion  is 
grossly  abused,  the  decision  must  stand.  State  v.  Archer, 
48  Iowa,  310;  Williams  Rogers  Co.  v.  Rogers,  38  Conn. 
121;  Bagley  v.  Scudder,  66  Mich.  97  (33  N.  W.  47); 
Froman  v.  Frotnan,  53  Mich,  581  (19  N.  W.  193); 
New  York  v.  Ferry  Go.,  64  N.  Y.  622.  And  as  a  rule 
a  reviewing  court  will  not  consider  questions  of  fact. 
Holly  Mfg.  Co.  v.  Venner,  143  N.  Y.  639  (37  N.  E. 
648);  In  re  Pryor,  18  Kan.  72  (26  Am.  Kep.  747); 
State  V.  McKinnon,  8  Or.  487;  Turner  v.  Com.,  2  Mete. 
(Ky.)   619. 

The  proceeding  is  in  its  nature  criminal,  or  what 
might  aptly  be  terminated  "quasi  criminal."  Grier  v. 
Johnson,  88  Iowa,  99;  Church  of  Bloomington  v.  Mus- 
catine, 2  Iowa,  69.  And  a  clear  case  of 
**    *    '  contempt  must  be  shown.     Verplank  v.  Hall, 

21  Mich.  469 ;  Slater  v.  Merritt,  75  N.  Y.  268 ;  Benbow 
V.  Kellom,  52  Minn.  433  (54  N.  W.  482);  Sutton  v. 
Davis,  64  N.  Y.  633. 

And  while  advice  of  coimsel  is  no  defense.  West 
Jersey  Traction  Co.  v.  Camden,  58  N.  J.  Law,  536  (37 
Atl.  578;  Myers  v.  State,  46  Ohio  St.  473  (22  K,E.  43, 
5.  Samb:  ^^  -^^'  ^^'  -^P'  638),  it  may  be  considered 

defenses.  j^^  mitigation.     Ignorance  of  the  law  is  not 

in  itself  a  defense  save  where  criminality  or  guilt  depends 
upon  the  intention  with  which  the  act  is  done.  In  re 
Contempt  by  Four  Clerks,  111  Ga.  89  (36  S.  E.  237); 
In  re  Contempt  by  Two  Clerks,  91  Ga.  113  (18  S.  E. 
976) ;  State  v.  Sparks,  27  Tex.  705.  But  change  of  con- 
ditions may  always  be  considered  in  determining  the 
question  of  guilt  or  innocence.  Larrabee  v.  Selby,  52  Cal. 
506;  Mahoney  v.  Van  Winkle,  33  Cal.  448;  Pyron  v. 
State  ex  rel.  Lowe,  8  Ga.  230;  Clover  v.  Board  of  Edu- 
cation, 14  S.  D.  139  (84  N.  W.  761).  The  latter  case 
is  quite  in  point  on  this  proposition.  It  is  there  said: 
"The  changed  conditions  demanded  summary  steps  to  be 
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taken  immediately  after  the  boy  was  admitted,  in  com- 
pliance with  the  writ  issued  upon  proof  that  his  previous 
exclusion  was  unwarranted,  and,  as  stated  above,  the  fact 
that  he  was  again  suspended  on  the  same  day,  pursuant  to 
the  simultaneous  action  of  all  the  legally  constituted  health 
authorities  does  not  constitute  contempt^'' 

Going  now  to  the  exact  terms  of  the  original  decree, 
and  looking  to  the  testimony  offered  to  support  the  infor- 
mation for  contempt,  it  seems  to  us  that  the  trial  court 
did  not  abuse  its  discretion   in  discharging 

6.  Municipal  °     ° 

g|^^>^T»oN8:  the  defendants  from  the  alleged  contempt. 
£ju^c"lon:  Especially  is  this  true  when  we  take  into 
contempt  consideration    the   legalizing    act    passed    by 

the  Legislature  some  years  after  the  original  decree  was 
passed.  What  defendants  were  attempting  to  do  the  trial 
court  held  was  lawful.  That  is  to  say,  they  were  proceed- 
ing to  issue  new  warrants  in  place  of  the  old  ones  and 
to  levy  a  special  tax  to  meet  these  warrants.  The  new 
warrants  issued  by  them  had  not  been  delivered  nor  the 
old  ones  surrendered,  and  the  new  ones  were  to  be  paid 
out  of  a  special  tax  levy  which  the  defendants  to  the 
information  had  never  been  enjoined  from  levying,  or  at 
least  had  not  been  so  enjoined  when  the  information  for 
contempt  was  filed.  Prior  to  the  filing  of  the  information 
there  had  been  no  order  of  court  forbidding  defendants 
from  levying  a  tax  for  the  payment  of  the  warrants  which 
the  Legislature  attempted  to  legalize,  and  defendants  were 
not  proposing  to  pay  the  old  warrants  save  through  this 
tax  levy.  In  what  they  did  they  were  not,  in  our  opinion, 
violating  the  terms  of  the  original  decree.  At  any  rate, 
the  trial  court  was  justified,  in  view  of  the  act  of  the 
Legislature  before  quoted,  in  holding  that  the  defendants 
in  the  main  action  had  not  been  shown  guilty  of  a  criminal 
or  malicious  intent  to  violate  the  previous  orders  of  the 
court. 

It  is  said,  however,  that  this  legalizing  act  was  and  is 
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unconstitutional^  and  that  it  afforded  no  protection  to  the 
defendants  in  the  actions.     True  it  is  that -an  unconstitu- 
tional  act   is   void,   and  generally   speaking, 
^*    *  of  no  effect.     But  when  passed  as  a  guide 

to  public  officials,  and  these  officials  are  attempting  to  carry 
it  out,  we  think  it  must  be  a  very  strong  case  to  justify 
the  punishment  of  such  officials  for  carrying  out,  or 
attempting  to  carry  out,  the  legislative  will. 

The  main  point  made  by  plaintiff's  counsel  in  this 
connection  is  that  the  Legislature  had  no  right,  power  or 
authority  to  modify  or  in  any  manner  change  a  decree 
of  court.  Of  course  this  is  the  general, 
although  not  an  universal,  rule.  The  rule 
applies  to  private  and  individual  rights,  and  not  in  full 
force,  if  at  all,  to  actions  affecting  municipal  or  quasi 
municipal  corporations  or  to  bodies  municipal  or  otherwise 
which  have  been  created  as  a  part  of  the  instrumentalities 
of  government.  In  its  sovereign  capacity  the  state  may 
deal  with  these  instrumentalities  or  governmental  agencies 
in  a  manner  quite  different  from  its  dealings  with  indi- 
viduals or  private  corporations  or  mimicipal  corporations 
insofar  as  their  private  rights  are  concerned.  See,  as 
supporting  these  views,  Guthrie  Co.  Bank  v.  Guthrie,  173 
U.  S.  528  (19  Sup.  Ct.  513,  43  L.  Ed.  796);  Utter  v. 
FranMin,  172  U.  S.  416  (19  Sup.  Ct.  183,  43  L.  Ed.  498). 
In  the  latter  case  there  had  been  a  judgment  of  court 
invalidating  a  bond  issue  which  was  afterward  validated 
by  act  of  Congress.  See,  also,  Bichman  v.  Board,  77  Iowa, 
513;  McSurely  v.  McGrew,  140  Iowa,  163. 

There  is  no  need  for  further  discussion.  Even  if 
the  act  should  be  held  invalid  ui)on  final  hearing,  this 
should  not  be  made  a  ground  for  punishing  these  public 
officials  who  are  attempting  in  good  faith  to  follow  it. 
A  more  orderly  course  of  procedure,  as  it  seems  to  us, 
would  be  to  try  out  the  issue  of  the  validity  of  the  act  in 
a  proper  case,  and,  if  necessary,  secure  a  restraining  order 
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from  this  court  to  preserve  the  status  quo  during  the 
pendency  of  the  appeal.  We  shall  not  in  this  proceeding 
determine  definitely  the  constitutionality  of  the  act  in 
question.  It  is  enough  to  say  that  according  to  the  record 
defendants  were  not  violating  the  original  decree  of  injunc- 
tion in  attempting  to  carry  out  the  subsequent  act  of  the 
Legislature.  That  is '  the  pivotal  question  in  the  case. 
Had  they  been  enjoined  from  proceeding  under  this  new 
law  and  were  claiming  immunity  because  they  were  follow- 
ing it,  a  very  different  question  would  arise.  Here  they 
had  not  been  enjoined  from  so  doing;  but  claim  is  made 
that  in  following  it  they  are  guilty  of  contempt  because 
of  a  prior  decree  passed  long  before  the  act  in  question 
went  into  effect.  No  such  case  is  presented  as  would 
justify  us  in  interfering  with  the  order  of  the  trial  court. 
The  order  of  discharge  must,  therefore,  be  aflSrmed, 
and  the  writ  heretofore  issued  dismissed.  Affirmed  and 
writ  dismissed. 


Mabtin   Neilan,    Appellant   v.    Unity    Investment 
Company,  Appellee. 

Taxation:    sale  op  property:    redemption:    notice.    To  cut  off  an 

1  owner's  title  by  a  sale  of  the  land  for  taxes  and  issuance  of  a 
tax  deed,  statutory  notice  of  the  expiration  of  the  time  of  redemp- 
tion must  be  given;  and  where  such  notice  is  not  given  the  de- 
fendant in  a  suit  to  quiet  title  by  the  holder  of  the  tax  deed  need 
not  allege  payment  of  the  taxes  on  which  the  sale  and  deed  are 
based,  but  an  offer  to  pay  the  same  as  found  due,  or  which  he  is 
required  in  equity  to  pay,  is  sufficient. 

Same:    redemption  :    limitation.     Notice  of  expiration  of  the  time 

2  of  redemption  from  a  tax  sale  must  be  personally  served  upon  a 
resident  owner;  the  service  can  not  be  made  by  publication.  And 
when  attempted  to  be  made  by  publication  it  is  in  effect  no  notice 
and  the  property  remains  subject  to  redemption  by  the  owner  not- 
withstanding the  five-year  bar  in  certain  cases  provided  by  the 
statute.  And  this  rule  obtains  where  an  invalid  sale  had  been 
made  because  of  unpaid  grading  taxes. 
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Appeal  from  Woodbury  District  Court — Hon.  F.  R. 
Gaynor,  Judge. 

Tuesday,  June  14,  1910. 

Suit  in  equity  to  quiet  plaintiff's  title  in  and  to  a 
certain  lot  in  the  city  of  Sioux  City.  To  defendant's 
answer  and  counterclaim  plaintiff  filed  a  demurrer,  which 
demurrer  was  overruled,  and  plaintiff  appeals.     Affirmed. 

Martin  Neilan,  pro  se. 

F,  W,  Lohr,  for  appellee. 

Deemer,  C.  J. — Plaintiff's  action  is  founded  on  a 
tax  title  based  upon  a  sale  of  the  property  for  the  taxes 
of  the  years  1893,  1894,  1895  and  1896,  and  a  deed 
issued  by  the  county  treasurer  pursuant  thereto  April  12, 
1901.  Plaintiff  alleged  that  he  had  paid  all  taxes  upon 
the  lot  to  date,  and  that  one  Frank  Anderson  was  the  owner 
of  the  lot  at  the  time  of  the  tax  sale.  Plaintiff  also  plead- 
ed in  his  petition  certain  matters  regarding  the  conduct 
of  Anderson  and  the  defendant  which  he  relied  upon  as 
an  estoppel.  Defendant  in  answer  denied  all  the  allega- 
tions of  the  petition,  save  those  admitted,  and  further 
alleged  that  it  was  the  owner  of  the  lot,  and  that  there 
were  no  unpaid  taxes  against  it.  It  admitted  the  sale  of 
the  lot  for  taxes  to  the  plaintiff  for  the  sum  of  $1.07,  and 
further  pleaded  that  the  delinquent  taxes  for  each  of  the 
years  for  which  the  property  was  sold  were  not  brought 
forward  as  required  by  law;  that  the  auditor  and  treasurer 
did  not  keep  proper  records  of  the  tax  sale;  that  some  of 
the  taxes  for  which  the  lot  was  sold  were  not  properly 
levied  and  were  without  any  authority  in  law;  that, 
although  Frank  Anderson  was  at  all  times  material  to 
our   inquiry   a   resident   of   Woodbury   county,    no   notice 
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was  served  upon  him  of  the  expiration  of  the  time  of 
redemption  as  provided  by  law,  although  notice  by  publica- 
tion was  given;  that  the  land  was  assessed  to  Anderson; 
that  the  notice  of  publication  was  insufficient,  in  that  it 
did  not  state  under  whose  direction  it  was  made;  that  the 
lot  had  been  unimproved  and  imoccupied  until  the  spring 
of  the  year  1908,  when  defendant  took  possession  thereof 
and  has  since  occupied  the  same,  plaintiff  never  having 
been  in  the  possession  thereof;  that  all  taxes  paid  by  plain- 
tiff more  than  five  years  before  the  commencement  of  this 
suit  are  barred;  that  more  than  eight  years  have  elapsed 
since  the  issuance  of  the  tax  deed,  and  that  action  thereon 
is  barred ;  that  some  of  the  taxes  for  which  the  lot  was  sold 
were  for  grading  streets  of  the  city  for  which  no  tax 
could  legally  be  levied;  and  that  by  reason  of  all  of  these 
facts  the  tax  deed  is  invalid.  By  way  of  counterclaim 
defendant  pleaded  title  in  itself,  and  further  averred  that 
the  Unity  Investment  Company  is  ready  and  willing,  and 
hereby  offers  and  tenders,  to  pay  the  full  amount  of  all 
valid  and  subsisting  taxes,  interest,  and  penalties,  including 
costs,  justly  chargeable  against  said  real  estate  because  of 
said  taxes  and  tax  sale,  together  with  all  costs  of  this 
action  up  to  the  time  of  the  filing  of  this  answer  and 
counterclaim. 

The  prayer  was  as  follows:  "Defendants  pray  judg- 
ment dismissing  the  action  of  the  plaintiff;  that  defendants 
have  judgment  quieting  their  title  to  said  real  estate 
against  the  adverse  claims  of  the  plaintiff;  that  said  taxes, 
tax  sale,  and  tax  deed  be  declared  null  and  void  and  of  no 
further  force  or  effect;  that  the  same  be  canceled  of  record 
and  defendants  have  judgment  for  costs  and  such  other  and 
further  relief  as  may  be  equitable.^^ 

The  demurrer  challenged  the  sufficiency  of  these 
allegations  of  the  answer  and  counterclaim,  and  it  is 
strenously  argued  they  do  not  constitute  a  defense  or  a 
^ound  for  affirmative  relief  for  the  ref^sons  (1)  that  the 
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answer   does  not  show  that   all   taxes  upon  the  lot  were 

paid  by  Anderson  or  the  defendant;   (2)  that  the  answer 

shows    notice    of    redemption    upon    Frank    Anderson    by 

publication;     (3)     that    the    defendants    are    barred    and 

estopped   from   claiming   title   because   they   were   not   in 

possession  until  the  spring  of  the  year  1908,  and  made  no 

attack    upon   the    tax    deed    until    more    than    five    years 

after  it  was  issued;  and  (4)  that  defendants  are  estopped 

from  challenging  the  grading  tax  because  no  protest  was 

made  against  the  same  until  the  answer  was  filed. 

We   have   to   determine    then    the    sufficiency   of    the 

allegations    of    the    answer    and    counterclaim.       Counsel 

contended  that  they  are  insufficient  because  they  do  not 

Taxation-  sale   ^^^®  ^^^   payment  of  taxes  foT  the  years 

'*  ?S£r*  1^^^>  ^^^^^  1^^^  ^^  ^^^^-    ^  ^^  ^^' 
notice.  oicnt  notico   of  the   expiration  of  the   time 

of    redemption    was    given,    defendant    was    not    required 

to  plead  the  payment  of  those  taxes.     Without  such  notice 

defendant's  title  could  not  be  cut  off,  Mid  it  was  enough 

for  it  to  offer  to  pay  such  taxes  as  were  found  due  or 

which    it   was   required    in   equity   to   pay.      As   plaintiff 

alleged   the   payment   of   all   subsequent   taxes,    defendant 

was  under  no  obligation  to  pay  these,  save  as  it  might  be 

required   to  do  so  to  effectuate   a   redemption.      Lynn  v. 

Morse,  76  Iqwa,  666;   Wilkin  v.   Wilkin,  91  Iowa,   652; 

Adams  v.  Snow,  65  Iowa,  435;  Nichodemus  v.  Young,  90 

Iowa,  423. 

Code,  section  1448,  reads  as  follows:     "No  action  for 

the   recovery   of   real   estate  sold   for  the   nonpayment   of 

taxes  shall  be  brought  after  five  years  from  the  execution 

and  recording  of  the  treasurer's  deed,  unless 

redemption:       the   owucr    is    at   the   time   of   the   sale,    a 

limitation.  ,  ,  "        .  .  , 

mmor,  insane  person  or  convict  in  the 
penitentiary,  in  which  case  such  action  must  be  brought 
within  five  years  after  such  disability  is  removed."  Claim 
is   made  that  plaintiff's   title   became   perfect   under   this 
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eection,  and  that  defendant  can  not  challenge  it.  Such 
facts  are  pleaded  in  the  answer  regarding  the  inclusion  of 
a  grading  tax  as  would  make  the  sale  void,  and  it  is  also 
shown  that  no  proper  notice  of  the  expiration  of  the 
redemption  period  was  given.  Oallaher  v.  Oarland,  126 
Iowa,  206;  Carter  v.  Cemansky,  126  Iowa,  606.  Notice  by 
publicaftion  being  unauthorized  under  the  facts  pleaded,  it 
is  the  same  as  no  notice.  Under  these  facts,  it  has  been 
repeatedly  held  that  section  1448  does  not  apply.  Chicago, 
B.  &  Q.  R.  R.  V.  Kelley,  105  Iowa,  106 ;  Sly  field  v.  Bar- 
num,  71  Iowa,  245;  Bowers  v.  Hallock,  71  Iowa,  218; 
Comoy  V.  Wetmore,  92  Iowa,  100;  Shelley  v.  Smith,  97 
Iowa,  259;  Wilson  v.  Russell,  73  Iowa,  395;  Swan  v. 
Harvey,  117  Iowa,  58;  Iowa  Loan  &  T.  Co.  v.  Pond,  128 
Iowa,  600.  Notice  by  publication  upon  resident  owners 
doubtless  might  have  been  authorized  by  the  Legislature ;  but 
we  find  no  statute  so  providing.  Indeed,  the  statute 
seems  to  require  personal  service  upon  residents.  Code, 
section  1441.  Plaintiff's  tax  deed,  under  the  allegations 
of  the  answer  and  counterclaim,  was  invalid  because  no 
notice  of  redemption  was  given,  and  for  the  further  reason 
that  it  was  based  upon  a  sale  of  the  lot  for  unpaid  taxes 
for  grading  purposes.  These  facts  not  only  made  the 
property  subject  to  redemption,  but  they  remove  the  five- 
year  bar  created  by  section  1448  of  the  Code. 

The   ruling   on    the    demurrer   was   correct,    and    the 
judgment  must  be,  and  it  is,  affirmed. 


MoBBis   J.   Hamm,   Appellee,   v.   Bettendoef   Axle 
Company,  Appellant. 

Master  and  servant:    safe  place  to  work:    liability  for  acts  of 

I    FELLOW  SERVANT.    The  master  is  not  liable  to  one  servant  for  the 

negligence  of  a  fellow  servant,  especially  where  they  are  engaged 

in  the  same  common  employment.     Ordinarily   his   duty  in   the 
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first  instance  is  discharged  by  furnishing  a  reasonably  safe  place 
to  work,  a  sufficient  number  of  competent  employees,  the  neces- 
sary appliances  and  proper  materials;  but  he  is  under  a  continu- 
ing duty  to  inspect  and  keep  the  place  reasonably  safe  and  to 
establish  rules  and  precautions  for  doing  the  work. 

Same:    negligence:   duty  to  warn:   delegation  of  duty:   evidence. 

2  It  is  the  duty  of  the  master  to  warn  an  employee  of  dangers 
arising  out  of  the  progress  of  the  work  known  to  the  master  but 
unknown  to  the  employee;  and  even  though  the  employer  is  not 
under  obligation  to  discover  danger,  still  if  he  is  informed  of  the 
same  his  duty  to  warn  and  use  ordinary  care  for  the  safety  of  an 
employee  arises.  And  this  duty  can  not  be  delegated  so  as  to 
relieve  the  master  from  liability  for  failure  to  perform  the  same, 
but  the  negligence  of  a  foreman  in  this  respect,  in  charge  of  the 
work,  is  the  negligence  of  the  master. 

In  this  action  plaintiff  was  injured  by  the  fall  of  a  pile  of  iron 
or  steel  plates  upon  which  he  was  at  work,  and  the  evidence  shows 
that  the  same  were  so  piled  as  to  be  likely  to  fall;  and  there  was 
testimony  to  the  effect  that  the  foreman  directly  in  charge  of 
plaintiff's  work  was  warned  of  this  fact  while  the  pile  was  being 
made  but  gave  the  matter  no  attention,  and  it  is  held  that  the 
evidence  of  the  foreman's  negligence  was  sufficient  to  support  a 
verdict  for  plaintiff. 

Same:    assumpton  of  risk:   burden  of  proof:   instructions.    In  an 

3  action  for  injuries  to  a  servant  the  master  has  the  burden  of 
proving  an  assumption  of  the  risk  growing  out  of  the  negligent 
performance  of  his  duties. 

Appeal:    review  of  exceptions  not  argued.     Where  the  exceptions 

4  to  instructions  are  not  argued  and  no  complaint  against  them  is 
embodied  in  appellant's  brief  they  will  not  be  considered  on  appeal. 

Appeal  from  Scott  District  Court, — ^Hon.   A.   J.   House, 

Judge. 

Wednesday,  March  9,  1910. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  while  in  defendant's  employ  due  to  the  fall  of 
iron  or  steel  plates  upon  him  while  at  work  at  one  of 
defendant's  machijies.  Trial  to  a  jury,  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals.     Afirmei^ 
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T.  A,  Murphy,  Cook  &  Balluff,  and  A.  G.  Sampson, 
for  appellant. 

Ely  &  Bush,  for  ai)pellee. 

Deemer,  C.  J. — Plaintiff,  while  employed  in  what 
is  known  as  defendant's  bolster  department,  in  its  factory, 
at  Bettendorf,  Iowa,  was  injured  by  reason  of  the  fall  of 
a  pile  of  steel  plates  which  had  been  created  or  erected  by 
other  employees  in  the  prosecution  of  their  work.  Plaintiff 
had  been  in  defendant's  employ  about  a  year  and  a  half 
before  receiving  his  injuries,  and  was  at  the  time  he  was 
injured  in  the  bolster  department,  where  he  operated  or 
helped  to  operate  presses  which  shaped,  squared  and  sheared 
beams,  bolts,  bands  and  plates,  bolsters  made  of  "I"  beams, 
plates,  rivets,  etc.,  the  beams  being  shaped  by  machinery, 
and  they  have  a  plate  which  goes  on  the  bottom  of  the 
bolster  when  completed.  These  plates  are  punched  by 
machinery  in  the  bolster  department;  but  the  riveting  is 
done  elsewhere.  When  injured,  plaintiff  was  working 
as  a  helper  on  a  punching  press — a  machine  used  for 
punching  holes  in  steel  plates.  The  operator  of  the  machine 
was  one  Tom  Date.  Thomas  Cain  was  the  foreman  of  the 
bolster  department,  and  plaintiff  took  his  orders  from  this 
foreman.  By  direction  of  the  foreman  he  had  been  helping 
Date,  and  had  been  so  working  for  about  two  days  prior 
to  his  injury.  The  day  before  the  accident  he  had  been 
punching  plates  which  were  piled  about  the  machine,  and, 
as  it  had  been  determined  to  use  a  smaller  plate,  on  the 
next  day,  Saturday,  he  and  Date  began  early  in  the 
morning  changing  the  dies  on  the  machine.  While  they 
were  so  engaged,  other  workmen  employed  in  and  about 
the  bolster  department  were  bringing  in  the  smaller  sized 
steel  plates,  and  piling  them  up  around  and  about  the 
machine.  The  men  were  instructed  about  the  number  to 
bring  in;  but  were  not  told  how  high  to  pile  them,     The 
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plates  were  so  piled  that  they  were  about  ten  feet  long 
and  nine  inches  wide.  There  were  four  tiers  piled  up  from 
the  ground,  and  on  top  of  these  were  three  tiers  so  placed 
as  to  bind  the  four,  and  the  entire  pile  was  about  four 
feet  high.  These  plates  had  been  stored  out  of  doors  in 
the  steel  yard,  and  some  of  them  were  covered  with  ice 
and  snow,  sometimes  in  the  form  of  ridges.  Others  of  the 
plates  were  crooked,  and  the  men  in  piling  them  used  little 
blocks  or  slugs  to  even  them  up  as  they  went  along. 
Because  of  the  presence  of  the  ice  and  snow  and  of  the 
crooked  condition  of  the  plates,  it  is  manifest  that  the 
pile  wa-s  likely  to  slide  and  fall,  and  this  is  what  eventually 
happened,  to  the  injury  of  the  plaintiff. 

The  work  of  changing  the  dies  was  completed  about 
noon,  and  immediately  after  the  noon  hour  plaintiff  and 
Date  began  running  plates  through  the  press ;  plaintiff  taking 
the  plates  from  the  pile  and  feeding  them  into  the  machine. 
He  was  taking,  plates  from  one  of  the  short  tiers  on  top 
of  the  pile,  and  had  fed  twenty  or  twenty-five  into  the 
machine,  when  the  pile  fell  while  his  back  was  turned, 
falling  upon  him,  breaking  his  leg,  and  otherwise  injuring 
him.  The  plates  were  piled  upon  a  brick  floor,  and  no 
complaint  is  made  of  the  foundation.  The  charges  of 
negligence  which  the  court  submitted  to  the  jury  were 
(1)  knowledge  of  the  foreman,  Cain,  of  the  unsafe  condi- 
tion of  the  pile  of  plates  a  sufficient  length  of  time  before 
the  injury  to  have  remedied  the  defects  before  the  injury 
occurred;  and  (2)  failure  of  the  foreman  to  ^varn  plain- 
tiff of  the  dangers  incident  to  the  pile  of  plates  after  the 
foreman  knew  or  should  have  known  of  the  condition. 

We  can  best  present  the  plaintiff's  theory  by  here 
copying   the   instructions   bearing  upon   these   issues: 

(7)  It  appears  that  such  plates  were  placed  and  piled 
by  the  plaintiff's  coemployees,  whose  negligence,  if  any,  in 
so  doing,  was  assumed  by  plaintiff  when  entering  such  em- 
ployment.     If,    therefore,   you    find   such   plates   as    piled 
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were  not  reasonably  safe,  such  condition  under  the  law 
would  be  considered  the  result  of  the  negligence  of  such 
coemployees,  and  as  such  was  assumed  by  plaintiff,  and 
hence , defendant  would  not  be  responsible  therefor;  but 
if  the  defendant  through  its  foreman  knew,  or  had  reason- 
able grounds  to  know,  of  such  unsafe  condition,  and  had 
such  knowledge  a  sufficient  length  of  time  before  the 
accident  resulting  in  the  injury  to  plaintiff  to  have  pre- 
vented the  injury  to  plaintiff  while  acting  in  the  exercise 
of  reasonable  care  and  prudence  to  protect  its  employees 
from  injury,  then  it  was  its  duty  to  so  do. 

(9)  The  second  ground  of  negligence  is  that  the 
defendant  failed  to  warn  plaintiff  of  the  condition  of  such 
pile  of  plates  and  the  risks  and  dangers  thereof.  The 
duty  to  warn  the  plaintiff  did  not  arise  unless  the  defend- 
ant knew,  or  had  reasonable  ground  to  knew,  that  such 
pile  of  plates  was  then  unsafe,  and  not  then  unless  the 
defendant  had  reasonable  grounds  to  know  that  the  plain- 
tiff was  ignorant,  not  only  of  the  condition  of  such  plates, 
but  the  risks  incident  thereto.  Hence,  if  you  fail  to  find 
that  the  defendant  had  reasonable  grounds  to  believe 
that  the  plaintiff  was  ignorant  of  the  condition  of  such 
plates,  or  fail  to  find  that  the  plaintiff  did  not  know  of 
the  risks  and  dangers  therefrpm,  or  fail  to  find  that  such 
pile  of  plates  was  unsafe,  or  fail  to  find  that  the 
defendant  knew  that  such  plates  were  unsafe,  if  so,  then 
in  either  of  such  events  the  duty  to  warn  plaintiff  did  not 
arise,  and  in  such  case  the  defendant  can  not  be  held 
to  have  been  negligent  in  failing  to  warn  the  plaintiff  of 
the  condition  of  such  plates  and  of  the  dangers,  if  any, 
.  arising  therefrom.  But  if  you  find  that  such  pile  of  plates 
were  not  in  reasonably  safe  condition,  and  that  the  defend- 
ant knew  thereof,  and  knew  that  by  reason  thereof  it  was 
dangerous,  and  had  reason  to  know  that  the  plaintiff  did 
not  know  thereof  and  would  not  discover  such  danger 
while  in  the  exercise  of  reasonable  care  and  prudence  to 
prevent  injury  to  himself,  and  further  find  that  defendant 
knew  of  such  matters  in  time  that  by  the  exercise  of 
reasonable  care  and  prudence  to  warn  plaintiff  thereof 
and  thus  avoid  injury  therefrom  to  plaintiff,  then  on  your 
so  finding  you  would  be  warranted  in  finding  that  defend- 
ant was  negligent  in  failing  to  warn  the  plaintiff  of  such 
dangers. 
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The  fundamental  proposition  relied  upon  by  defendant 
for  reversal  is  that  no  actionable  negligence  of  the  defend- 
ant is  either  pleaded  or  proved.  It  is  contended  that  the 
negligence  of  plaintiffs'  fellow  servants  in  piling  and 
handling  the  plates  was  one  of  the  risks  which  he,  plaintiff, 
assumed  when  he  emtered  defendant's  employment;  that 
the  bringing  in  and  piling  of  the  plates  for  use  at  the 
machine  was  a  necessary  incident  of  the  work;  and  that 
the  negligence,  if  any,  with  referenca  to  the  handling  of 
the  plates,  was  that  of  fellow  servants,  for  whose  acts 
defendan-t  was  not  responsible.  These,  of  course,  are 
elementary  principles  of  the  law  of  master  and  servant, 
and,  if  this  were  the  entire  case,  we  would  have  no 
diflSculty  in  sustaining  the  appeal  by  reversing  the  judg^ 
ment.  But  it  will  be  noticed  that  the  negligence  charged 
was  that  of  the  foreman,  Cain,  who  it  is  claimed  was  the 
alter  ego  of  the  defendant,  and  that  for  his  acts  either  of 
omission  or  commission  defendant  was  responsible.  It  is 
also  contended  that  the  acts  of  negligence  charged  against 
Cain  were  nondelegable  in  character,  in  that  it  was  his 
duty  to  see  that  the  place  where  plaintiff  worked  was 
safe  and  kept  safe  for  him  during  the  progress  of  the  work ; 
that  it  was  his  duty  to  observe  the  condition  and  to  warn 
and  protect  him  from  dangers  arising  out  of  the  negli- 
gence of  coemployees. 

It  is  hornbook  law  that  a  master  is  not  liable  to  one 

servant  for  the  negligence  of  a  fellow  servant,  especially 

where  they  are  engaged  in  the  same  common  employment. 

The  master  has  ordinarily  fulfilled  his  duty 

1.  Master   and  ^  ^ 

p"cc'to\v^o/k-  ^^  *^^^  respect  when  he  has  furnished  his 
act^s"of  fdlow  employee  with  a  reasonably  safe  place  to 
servant  work,    has   Supplied    a   sufficient  number   of 

competent  servants,  and  the  necessary  appliances  and 
proper  materials.  He  ordinarily  is  not  expected  to  be 
present  at  all  times  to  see  -to  the  conduct  of  the  work;  for 
having  supplied  the  necessary  number  of  reasonably  corn- 


Digitized  by 


Google 


June  IdlO]  Hamm  v.  Bettendorf  Axle  Co.  687 

petent  servants,  and  the  necessary  appliances  and  materials, 
he  may  reasonably  assume  that  the  work  will  be  properly 
done.  However,  he  is  imder  a  continuing  duty  of  inspec- 
tion to  keep  the  place  in  a  reasonably  safe  condition  for 
work,  of  establishing  rules  for  the  conduct  of  the  work, 
and  of  formulating  reasonable  rules  and  precautions  for 
the  doing  of  the  work.  Whether  or  not  defendant  was 
responsible  for  the  acts  and  conduct  of  the  foreman,  Cain, 
is  a  mixed  question  of  law  and  fact,  and  for  the  solution 
thereof  we  must  first  go  to  the  testimony.  There  can  be 
no  doubt  under  the  evidence  that  the  plates  were  so  piled 
as  to  be  likely  to  fall,  and  there  is  testimony  to  the  effect 
that  Cain  was  warned  of  this  while  the  pile  was  being 
made,  and  that  he  told  the  employee  making  the  complaint 
to  mind  his  own  business. 

Cain  testified  with  reference  to  this  as  follows: 

I  told  the  men  what  work  to  do  and  what  work  not 
to  do,  and  discharged  men  if  I  had  reason  to  do  so  and  saw 
fit  in  my  department.  The  men  in  that  department  were 
subject  to  my  orders  as  to  their  work  there,  and  I 
instructed  them  what  to  do  and  gave  them  any  instructions 
as  to  how  to  do  it.  That  was  my  duty.  I  had  general 
charge  of  the  department.  Generally,  if  there  was  any- 
thing wrong  in  thait  department,  it  was  reported  to  me 
by  the  men  in  the  department.  If  it  was  something  that 
I  could  fix,  I  would  go  ahead  and  fix  it,  or  have  it  fixed. 
As  far  as  my  work  went,  it  was  my  duty  to  have  super- 
vision over  that  department,  and  see  that  things  were  in 
the  shape  that  they  should  be.  Hamm  was  under  my 
direction  at  that  time,  and  I  told  him  to  go  and  help  Tom 
at  that  m-achine.  I  knew  he  would  do  what  I  told  him  to. 
I  knew  these  men  were  hauling  plates  and  pilinsr  them  up 
right  there  where  they  were  piled.  I  was  around  that 
department  watching  the  work  and  seeing  that  things  were 
going  the  way  they  ought  to.  .  .  .  If  Varner  and  any 
of  these  fellows  that  was  working  there  saw  something  that 
was  piled  up  there  in  a  dangerous  manner,  it  was  their 
business  to  tell  me  and  my  business  to  fix  it.     It  was  my 
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biisiness  to  be  there  and  generally  oversee  and  supervise 
the  work.  It  was  my  business  to  get  that  material  and  get 
it  shaped  up  and  put  in  the  shape  of  these  bolsters.  That 
is  my  department,  and  my  instructions  or  schedule  are 
simply  to  get  out  so  much  work,  and  I  get  out  so  much 
worL     The  details  of  it,  that  is  my  business  to  attend  to. 

He  also  testified  with  reference  to  the  plates  as  follows : 

I  knew  these  men  were  hauling  plates  and  piling 
them  right  up  there  where  they  piled  them.  I  told  their 
foreman  to  send  those  plates  in,  and  have  them  piled  by 
those  machines.  I  knew  these  plates  were  coming  in  from 
outdoors.  I  knew  ihaft  sometimes  these  plates  had  snow 
or  ice  on  them.  I  saw  these  men  piling  up  these  plates 
alongside  .of  that  machine.  I  knew  it  was  cold  weather. 
I  knew  there  had  been  sleet  and  snow  during  the  winter. 
I  knew  genarally  that  if  there  was  snow  and  ice,  if  it  was 
cold  weather  and  they  were  out  of  doors,  it  would  freeze 
on  the  plates.  I  noticed  how  high  they  were  piling  them 
before  the  accident  happened. 

Other  witnesses  testified  regarding  the  piling  of  the 
plates  as  follows: 

The  plates  we  took  in  there  were  small  plates  about 
nine  or  twelve  feet  long  and  about  ten  inches  wide.  I  can 
not  remember  how  thick.  When  we  brought  these  platea 
into  the  shop,  there  was  ice  and  snow  on  a  portion  of  them. 
On  some  of  them  there  were  ridges  of  ice  and  snow,  more 
or  less.  ...  I  have  helped  bring  in  material  that 
had  ice  and  snow  on  it  before  this.  In  the  winter  time, 
when  there  comes  snow  or  rain  and  it  is  freezing,  it  sticks 
to  the  plates.  I  worked  there  nearly  three  winters.  During 
all  that  time  plates  have  been  stored  outdoors.  When  plates 
were  stored  outdoors  in  the  winter,  there  might  be  snow 
or  ice  on  them  when  I  brought  them  into  the  shop.  This 
had  been  true  during  the  three  years  I  worked  there.  I 
never  received  any  instructions  about  putting  in  crosspieces 
or  as  to  removing  snow  or  ice.  Snow  and  ice  gets  on  the 
plates  from  bad  weather.  The  effect  that  has  on  the 
plates  when  piled  up  in  the  shop  is  that  they  slide  easily, 
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easily  fall  over.  I  had  been  piling  up  plates  that  had  ice 
and  snow  on  them  pretty  nearly  three  winters.  After 
these  plates  were  piled,  they  were  standing  straight.  They 
were  standing  good.  These  plates  were  stored  in  the  yard. 
They  were  piled  one  on  top  of  another  plate.  All  the  ice 
there  would  be  on  them  would  be  what  could  run  between, 
and  that  would  be  only  a  thin  sheet  of  ice.  When  they 
were  piled  in  the  yard,  there  was  little  pieces  used  there  in 
making  up  the  pile.  In  piling  plates  there  would  easily 
be  some  crooked  ones  that  we  would  have  to  block  a  little. 
Sometimes,  when  the  plates  were  crooked,  we  slipped  one 
of  those  slugs  in,  and  sometimes  used  little  blocks  of 
wood  about  half  an  inch  thick,  and  sometimes  a  quarter 
of  an  inch  and  sometimes  an  inch.  I  used  little  blocks 
like  that  during  all  the  time  I  piled  plates  there.  I 
do  not  think  there  was  ice  on  every  plate,  but  there 
was  on  a  good  many.  In  the  winter  time  there  would 
be  ice  on  most  of  them.  This  ice  would  be  just  a  thin 
sheet  wherever  the  plate  happened  to  be  crooked  and 
standing  apart,  so. that  the  water  could  run  between.  In 
taking  plates  off  the  pile  out  in  the  yard,  they  would  be 
frozen  together,  and  we  would  have  to  break  them  apart. 
We  would  take  a  hammer  and  knock  them.  I  think  we 
piled  these  plates  between  forty  and  forty-five  inches  high 
that  morning.  That  is  the  whole  pile.  No  matter  what 
the  reason  for  that  unevenness,  whether  it  was  the  bending 
of  the  plate  or  the  ice,  we  put  a  block  in  there  to  even  it 
up.  If  a  bent  plate  lies  on  another  one  in  a  pile  in  the 
yard,  it  leaves  a  hollow  space  under  the  bent  plate.  If  the 
snow  and  ice  would  run  right  in  there  under  this  hollow 
plate,  it  would  form  on  the  plate  below  it.  When  we 
hauled  these  plates  into  the  shop,  we  didn't  put  them  back 
on  the  pile  just  in  the  order  they  were  taken  off  the  other 
pile.  In  piling  those  plates  there  when  you  would  come 
to  a  plate  where  for  some  reason  a  plate  would  not  lie 
level,  we  would  put  a  piece  of  wood  or  one  of  those  pieces 
of  iron  under  it  and  level  it.  That  is  the  way  we  piled 
those  at  Hamm's  machine  that  morning. 

There  was  ice  on  the  plates  we  took  off  Mr.  Hamm. 
It  was  kind"  of  thin  sheets  and  chunks  in  other  places. 
This  ice  was  from  a  quarter  of  an  inch  thick  down  to  very- 
thin.     The  plates  were  wet  from  the  melting  of  the  ice. 
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This  ice  was  frozen  fast  to  the  plates.  After  the  pile  fell 
over,  there  was  still  ice  frozen  to  the  plates. 

The  plates  that  were  used  there  at  the  plant  were 
stored  out  in  the  yard  at  the  east  end.  There  was  no  cover 
over  them.  I  had  seen  ice  on  plates  that  they  used  there. 
When  the  plates  commenced  to  thaw,  they  were  slippery. 
The  plates  that  had  fallen  on  Hamm  were  icy,  and  some  of 
them  were  bent  a  trifle.  In  some  places  there  was  no  ice 
on.  It  was  different  thicknesses.  With  these  plates  piled 
in  that  way,  I  suppose  the  ice  would  melt  first  where  the 
heat  hit  it  first  from  the  outside.  There  was  ice  on  the 
plates  that  fell.  That  was  still  on  the  plates  after  the 
plates  fell  down,  and  was  frozen  fast  to  the  plates. 

From  this  it  appears  that   Cain  had  charge   of  the 

department,  that  it  was  his  duty  to  see  that  everything  was 

going  right,  and  that,  if  he  saw  anything  in  a  dangerous 

condition,  it  was  his  duty  to  fix  it.     Plain- 

2.  Same:  '  ** 

5«fi»««°"=    .    tiff,   Hamm,    h«d   never   worked   about   this 

auty  to  warn:  '  ' 

of'^futjrT         machine,  save  for  a  few  days  before  he  was 
cvidcncc  \i\\xi^  and,  when  the  plates  were  being  piled, 

he  was  at  .work  changing  the  dies  upon  the  machine  with 
his  back  to  the  pile  of  plates  which  was  being  made  by 
other  workmen.  The  pile  was  left  straight  and  apparently 
plumb,  and  there  was  nothing  in  its  outward  appearance 
which  suggested  any  dangers.  Cain  was  informed  as  to 
conditions  and  was  warned  of  the  danger  of  the  pile  due  to 
the  presence  of  snow  and  ice;  but  he  did  not  warn  plaintiff 
nor  did  he  do  anything  to  eradicate  the  dangers.  These 
facts  bring  the  case  within  the  rule  of  Rigsby  v.  Supply 
Co.,  108  S.  W.  1128;  Newcastle  v.  Doughty,  168  Ind. 
269  (79  N.  E.  485)  ;  Smith  v.  Lidgerwood,  56  App.  Div. 
528  (67  N.  Y.  Supp.  533);  KerTcer  v.  Bettendorf  Co., 
140  Iowa,  209;  Beresford  v.  Coal  Co.,  124  Iowa,  34; 
Foley  V.  Paclcing  Co.,  119  Iowa,  225;  Clark  v.  Telephone 
Co.,  146  Iowa,  428;  Rodgers  v.  Lumber  Co.  (Or.)  102  Pac. 
601  (103  Pac.  514) ;  Long  v.  Telephone  Co.,  134  Iowa, 
336;    Ealwas   v.    Granite   Co.    (Wis.)    123   N.    W.    789; 
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Meagher  v.  Machinery  Co.,  187  M-ass.  586  (73  N.  E. 
853) ;  Indianapolis  Co.  v.  Wachstetter  (Ind.  App,)  88 
N.  E.  853.  These  cases  all  proceed  upon  the  theory  that 
it  IS  the  duty  of  a  master  to  warn  its  employees  of  dangers 
arising  out  of  the  progress  of  the  work  known  to  it  but 
unknown  to  the  employee.  This  duty  arises  out  of  the 
obligation  to  furnish  the  employee  a  reasonably  safe  place 
to  work  and  to  use  reasonable  care  to  keep  it  in  a  safe 
condition.  Even  if  the  employer  were  not  obliged  to 
discover  the  danger,  still,  if  he  is  informed  or  is  aware 
thereof,  it  is  his  duty  to  warn  other  employees  and  to  use 
ordinary  and  reasonable  care  for  their  safety.  In  Brann, 
V.  Railroad,  53  Iowa,  595,  it  is  said:  "As  the  corporation 
must  act  through  agents  and  employees,  the  negligence 
of  the  employee  upon  whom  the  duty  of  inspection  is 
devolved  is  the  negligence  of  the  corporation.  The  brake- 
men  on  freight  trains  and  such  inspector  can  not  be 
regarded  as  coemployees  in  such  sense  as  to  prevent  the 
former  from  recovering  of  the  corporation  because  of  the 
negligence  of  the  latter." 

The  rule  governing  such  cases  as  this  is  well  stated  in 
1  Labatt,  Master  &  Servant,  section  29.  This  section  reads 
as  follows:  *  Where  the  abnormal  conditions  which  caused 
the  injury  are  shown  to  have  been  originally  produced  by 
a  cause  for  which  the  master  was  not  responsible,  the  action 
is  or  is  not  maintainable  according  as  it  may  appear  that 
he  was  or  was  not  guilty  of  a  subsequent  and  distinct 
breach  of  duty  in  having  failed  to  ascertain  the  existence 
of  those  conditions,  or  in  having  omitted  after  discovering 
them  to  take  such  steps  as  might  be  appropriate  for  the 
protection  of  his  servants.  This  principle  is  applicable 
whether  the  abnorm'al  conditions  result  from  the  act  of  a 
stranger  or  a  fellow  servant,  who  is  not  a  vice  principal." 
In  Kerker's  case,  supra,  we  said:  "Where  an  employer 
knows  the  danger  to  which  his  servant  will  be  exposed  in 
the  performance  of  any  labor  to  which  he  assigns  him  and 
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does  not  give  him  sufficient  and  reasonable  knowledge 
thereof,  its  danger  not  being  obvious,  and  the  servant 
without  negligence  on  his  part,  through  inexperience  or 
through  .reliance  on  the  direction  given,  fails  to  perceive 
and  understand  the  risk  and  is  injured,  the  employer  is 
responsible."  And  in  Beresford's  case,  supra,  we  said: 
"The  duties  for  which  a  master  can  not  escape  liability  by 
delegating  their  performance  to  hi^  agents  or  servants 
.  .  .  include  the  obligation  of  furnishing  the  servant 
with  a  safe  place  to  work,  ...  to  give  the  servant 
timely  warning  of  dangers  which  are  known,  or  ought  to 
be  known,  to  the  master,  but  are  neither  known  nor 
patent  to  the  servant,  ...  to  exercise  such  discretion, 
supervision  and  control  over  the  work  as  may  be  required 
to  carry  on  the  same  with  reasonable  safety  to  all  employees 
therein."  Aga^in  in  Clark's  case,  supra,  we  said:  "In  a 
general  way  it  is  contended  that  the  obligation  of  defendant 
to  furnish  plaintiff  a  safe  place  to  work  did  not  exist  in 
this  case  because  the  place  plaintiff  was  working  in  was 
rendered  unsafe  in  the  very  employment  in  whicTi  plaintiff 
was  engaged.  In  other  words,  that  the  work  of  repair  in 
which  plaintiff  was  engaged  necessarily  involved  dangers 
of  which  he  was  charged  with  knowledge.  The  well-settled 
principle  involved,  however,  did  not,  ais  we  think,  relieve 
defendant  from  liability  if  its  foreman  directed  the  plain- 
tiff to  work  under  conditions  which  were  to  his  knowledge, 
as  a  reasonably  prudent  man,  particularly  dangerous  on 
account  of  the  failure  of  defendant  to  take  precautions 
as  to  the  prosecution  of  the  work  which  a  reasonably 
prudent  employer  would  have  taken  for  the  safety  of 
his  employees." 

The  cases  relied  upon  by  appellants'  counsel  announce 
no  contrary  doctrine.  They  adhere  to  and  affirm  general 
principles  already  announced  in  this  opinion,  and  do  not 
apply  to  a  case  where  a  foreman  in  charge  of  a  department 
whose  duty  it  is  to  keep  things  straight,  to  watch  the  work, 
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and  to  fix  anything  which  might  become  unsafe.  These 
duties  on  the  part  of  the  foreman  in  charge  of  a  department 
are  nondelegable  in  character,  and  the  negligence  of  such 
foreman  is  the  negligence  of  the  master.  Of  course, 
it  is  not  the  rank  or  grade  of  employment  which  deter- 
mines the  character  of  the  service,  but  the  nature  of 
the  duty  to  be  performed  which  gives  color  to  the  em- 
ployee's act.  The  duty  to  inspect  or  to  warn  is  masterial 
in  character,  and,  as  we  have  already  said,  can  not  be 
delegated.  We  have  already  pointed  out  this  distinction 
in  many  cases,  as  will  be  observed  by  reference  to  the 
following:  Jacohson  v.  U.  8.  Gypsum  Co.,  144  Iowa,  1; 
Eendrickson  v.  Gypsum  Co.,  133  Iowa,  89;  Schminkey  v. 
Sinclair  Co.,  137  Iowa,  130;  Streicher  v.  Davenport  Co. 
(Iowa),  124  N.  W.,  327.  See  also,  Anderson  v.  Pitts- 
burgh Co.,  108  Minn.  455   (122  N.  W.  794). 

II.  Of  the  instructions  complained  of  we  shall  note 
but  one.     It  reads  as  follows: 

(12)     If  the  condition  of  such  plates  or  their  liability 
to  fall  was  apparent,  or  if  by  casual  observation  the  plain- 
tiff  as   a   reasonable,    careful   and   prudent   person    would 
have  known  of  the  condition  of  such  plates, 
^'  asslimption         and  as  such  a  person  would  have  appreciated 
burden  "of         the  daugcrs  arising  therefrom,  then  you  will 
mstructions.       ^  Warranted  in  finding  the  plaintiff  assumed 
the  risks  and  dangers,  and,  if  you  so  find, 
you  should  return  a  verdict  for  defendant. 

On  the  other  hand,  if  you  fail  to  find  that  the  defend- 
ant as  a  reasonable  man  did  not,  and  was  not  bound  to, 
appreciate  the  risks  and  dangers  incident  to  the  then 
condition  of  such  plates,  then  he  can  not  properly  be  held 
to  have  assumed  the  risks  and  dangers,  if  any,  arising 
therefrom. 

In  the  last  paragraph  of  this  instruction  the  trial 
court  used  the  word  "defendant"  instead  of  the  word 
"plaintiff"  as  intended.  Substituting  the  word  "plaintiff" 
for  "defendant,"  still  the  instniction  is  not  clear,  although 
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the  thought  which  the  court  intended  to  express  is  apparent 
to  the  legal  mind.  What  the  court  intended  to  state  was 
that,  if  plaintiff  as  a  reasonably  prudemt  man  did  not  and 
was  not  bound  to  appreciate  the  risks  and  dangers  incident 
to  the  condition  of  the  plates,  then  he  could  not  properly 
be  held  to  have  assumed  the  risk.  Attempt  was  made  to 
shift  the  burden  upon  plaintiff  of  showing  that  he  did  not 
know  of  or  was  not  boimd  to  appreciate  the  risks  and 
dangers  incident  to  the  piling  of  the  plates,  although  this 
was  very  clumsily  done.  Instruction  11  should  be  read  in 
connection  with  No.  12.  It  is  in  this  language:  "(11) 
In  entering  the  employment  of  the  defendant  the  plaintiff 
assumed  the  risks  and  dangers  incident  to  the  work  in 
which  he  engaged,  including  such  as  arise  from  unsafe 
conditions  created  through  the  negligence  of  his  coemployees 
as  hereinbefore  stated,  but  he  did  not  assume  the  risks  and 
dangers  arising  from  the  negligence  of  the  defendant,  if 
any.  The  defendant  alleges  that  the  plaintiff  knew  of  the 
condition  of  such  pile  of  plates,  and  that  he  appreciated 
the  dangers  arising  from  its  then  condition.  If  you  find 
such  alleged  facts  established  by  the  evidence,  then  the 
plaintiff  must  be  held  to  have  assumed  the  dangers  incident 
to  such  plates  as  piled,  and  this,  although  you  find  the 
defendant  was  negligent  in  either  or  both  of  the  particulars 
charged."  The  assumption  of  risk  here  referred  to  was  not 
that  growing  out  of  a  proper  performance  of  the  work  by 
the  defendant,  but  out  of  the  negligent  performance  of 
its  duties,  and  the  burden  of  proving  the  assumption  of 
such  risk  is  upon  the  defendant,  so  that,  even  if  the  instruc- 
tion had  been  given  in  the  form  the  court  intended,  it 
would  have  been  erroneous  insofar  as  it  applied  to  the 
burden  of  proof.  Mayes  v.  Railroad,  63  Iowa,  562;  Wells 
V.  Railroad,  56  Iowa,  520.  The  paragraph  complained 
of  aside  from  this  question  of  burden  of  proof  was  intended 
to  be  in  plaintiff's  favor,  stating  the  other  side  of  the 
proposition  already  given  in  th^  first  paragraph  of  the 
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instruction,  and,  as  it  was  intended  for  plaintiif's  benefit, 
no  harm  resulted.  The  first  paragraph,  which  is  clear, 
covered  the  case  from  defendant's  standpoint,  and  in  it  there 
was  no  «rror.  The  latter  paragraph,  being  at  most  un- 
intelligible and  meaning  nothing,  could  not  have  prejudiced 
the  defendant,  for  it  had  the  benefit  of  all  it  was  entitled 
to  in  this  connection.  The  paragraph  complained  of  is 
erroneous  because  not  intelligible ;  but  we  are  of  opinion  that 
no  prejudice  would  have  resulted  to  defendant  therefrom. 
There  is  one  other  way  the  instruction  might  be  interpreted 
if  we  substitute  the  word  plaintiff  for  defendant,  and  that 
is  that  if  the  jury  could  not  say  that  plaintiff  did  not  and 
was  not  bound  to  appreciate  the  risks  and  dangers,  etc., 
then  he  could  not  be  held  to  have  assumed  the  risk. 
Remembering  that  the  burden  was  upon  defendant  on 
this  issue,  the  instruction  so  read  would  not  be  erroneous. 
No  matter  what  the  construction,  we  are  abidingly  satisfied 
that  defendant  suffered  no  prejudice  therefrom. 

III.  So  little  i^liance  is  placed  upon  exceptions  to 
other   instructions   that   defendant's   counsel   has   failed   to 

EAL*  argue   them   or   to   embody   any   complaints 

exertions  agaiust  them  in  its  points  and  propositions 
not  argued.  pclied  upou  for  a  reversal.  For  this  reason, 
we  are  not  called  upon  to  consider  these  exceptions. 

Finding  no  prejudicial  error,  the  judgment  must  be, 
and  it  is,  affirmed. 


The  Citizens  National  Bank,  of  Washington,  Iowa, 
Appellant,  v.  E.  W.  Gabdner,  Wilbub  Gabdneb, 
as  Guardian  of  E.  W.  Gabdneb,  Matilda  Gabdneb, 
and  others,  Appellees. 

Chattel  mortgages:    mental  capacity  of  mortgagor:   evidence.    In 

I    this  action  which  is  a  suit  upon  promissory  notes  and  to  foreclose 

chattel  mortgages  securing  the  same,  the  evidence  is  reviewed  and 

held  to  show  mental  incapacity  of  the  mortgagor  at  the  time  he 

executed  the  notes  and  niortgages  in  question. 
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Same:    notice.     The  evidence  is  also  reviewed  and  held  sufficient 

2  to  charge  the  mortgagee  with  notice  of  the  mental  incapacity  of 
the  mortgagor. 

Same:    countercxaim  by  guardian  :   admission  of  plaintiff's  cause 

3  of  action,  a  guardian  of  an  incompetent  chattel  mortgagor  may. 
as.  in  this  case,  counterclaim  against  a  suit  to  foreclose  the  mort- 
gages for  payments  made  by  the  mortgagor  from  a  sale  of  part 
of  tlie  mortgaged  property,  without  conceding  thereby  the  validity 
of  the  mortgages. 

Taxation  of  costs.     Where  the  only  issue  in  a  suit  to  enforce  a 

4  chattel  mortgage  was  the  mental  capacity  of  the  mortgagor  at 
the  time  of  executing  the  same,  which  was  determined  against 
the  plaintiff,  the  costs  of  the  action  were  properly  taxed  to 
plaintiff. 

Judgments:    correction   of  same.     The  correction  of  a  judgment 

5  entry  so  as  to  conform  to  the  appellant's  demand  for  recovery, 
although  made  subsequent  to  notice  of  appeal,  will  not  necessi- 
tate a  reversal  of  the  case  on  that  ground. 

Appeal:    review  of  particular  issues.     Where  no  appeal  is  taken 

6  from  the  judgment  upon  particular  issues  the  same  will  not  be 
reviewed  although  argued  on  the  appeal. 

Taxation  of  costs.     Where  the  plaintiff,  as  in  this  action,  brought 

7  certain  parties  into  court  and  the  substantial  issue's  were  deter- 
mined against  its  claims  to  a  preference  over  them  in  the  distri- 
bution of  a  particular  fund,  the  costs  of  the  action  were  properly 
taxed  against  plaintiff. 

Appeal  from   Washington  District    Court. — ^Hon.    W.    G. 
Clements,   Judge. 

Monday,  March   14,   1910. 

Action  in  equity  to  recover  the  amount  of  certain 
promissory  notes  made  by  the  defendant,  R.  W.  Gardner, 
and  to  foreclose  two  chattel  mortgages  securing  the  same. 
There  was  a  decree  for  a  recovery  by  plaintiff  for  the 
amount  of  the  notes  sued  upon  with  attorney's  fees,  but 
denying  a  foreclosure  of  the  mortgages.  The  plaiatiff 
appeals.     Affirmed, 
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W.  M.  Keeley  and  W.  H.  Butterfield,  for  appellant. 

Etcher  &  Livingston,   Wilson  &   Wilson,   Charles  A. 
Dewey,  and  8.  W.  &  J.  L.  Brookhart,  for  appellees. 

Weaver,    J. — ^While   the   pleadings    and   evidence    in 
this  case  are  very  voluminous   and  have  necessitated   the 
examination  by  us  of  over  four  hundred  pages  of  printed 
abstracts,  the  ultimate  questions  of  fact   and  of  law  are 
not  very  difficult.     R.  W.  Gardner,  an  unmarried  man  of 
forty  years  of  age,  lived  in  the  parental  home  from  the 
time  of  his  arriving  at  his  majority,  and  during  most  of 
the   time   leased   and   operated   a   farm   belonging  to   his 
mother.     During  the  later  years  preceding  the  transaction 
here  in  controversy,  he  also  held  in  his  own  name  an  equity 
in   another  one  hundred  and  sixty  acres  of  land   in  the 
same   neighborhood.      He    had    been,    for    a    condderable 
period,  engaged  in  buying,  feeding,  and  selling  cattle  and 
hogs,  and  in  that  business  became  indebted  to  the  plaintiff 
bank   and  to  the   Citizen'   Savings   Bank   of  Washington, 
Iowa,   which   indebtedness   was   evidenced   by    six    several 
promissory  notes  of  the  said  Gardner  to  the  plaintiff  and 
two  other  notes  executed  by  him  to  the  savings  bank,  both 
of   which    have    since    been    transferred    to    the    plaintiff. 
On  October  15,  1907,  the  president  and  the  attorney  of 
the  plaintiff  bank  visited  Gardner  at  his  home  and  procured 
from    him   the   chattel   mortgages    in   question   upon    sub- 
stantially all  his  personal  property,  to  secure  fhe  payment 
of  the  notes  above  referred  to  as  well  as  an  overdraft  of 
$323.69,   for  which   a  new  note  was   then   made.     They 
also  obtained  his  agreement  to  convey  the  land  owned  by 
him  to  a  trustee  to  secure  said  indebtedness.     On  the  28th 
day   of   the   same   month,   the   said   R.   W.    Gardner   was 
adjudged    insane    by    the    commissioners    of    insanity    for 
Washington  county,  and  an  order  was  subsequently  entered 
for  his  confinement  in  the  state  hospital  for  the  insane. 
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On  the  7th  day  of  the  following  month,  he  was  adjudged 
by  the  district  court  to  be  of  unsound  mind,  and  the 
defendant  Wilbur  Gardner  was  appointed  guardian  for 
thi3  preservation  of  his  estate.  Later  said  guardian  sold 
and  converted  the  mortgaged  property  into  money,  which 
by  order  of  the  court  and  consent  of  the  parties  has  been 
deposited  to  be  held  in  lieu  of  said  property  and  subject 
to  the  judgment  and  decree  of  the  court  as  shall  be  found 
just  and  equitable.  In  this  action  the  plaintiff  bank  seeks 
to  establish  its  mortgage  liens  and  have  the  money  in  the 
guardian's  hands  arising  from  the  sale  of  the  mortgaged 
property  applied  to  the  payment  of  its  claim.  In  defense, 
the  guardian  does  not  attempt  to  dispute  the  indebtedness 
of  his  ward  to  the  bank,  but  pleads  that  the  giving  of  said 
mortgage,  with  other  transactions  occurring  at  the  same 
time,  was  in  effect  a  general  assignment  with  preferences, 
and  therefore  void.  He  further  alleges,  by  way  of  defense, 
that  at  the  time  of  making  said  mortgages  R.  W,  Gardner 
was  insane  and  incapable  of  an  intelligent  comprehension 
of  the  acts  in  which  he  was  engaged,  and  that  plaintiff 
had  knowledge  of  such  fact  at  the  time  Other  matters 
were  pleaded  by  way  of  defense  and  counterclaim,  but  their 
consideration  is  not  involved  in  this  appeal.  Issues  were 
also  joined  between  plaintiff  and  certain  other  creditors 
of  the  ward;  but  no  appeal  has  been  taken  from  the 
decree  of  the  court  with  respect  to  them,  and  we  need  not 
cumber  this  opinion  with  their  statement  The  result 
below  seems  to  have  turned  upon  the  issue  as  to  the  sanity 
of  K.  W.  Gardner  at  the  time  of  making  the  mortgages, 
and  this  was  found  against  plaintiff.  .  If  that  finding  is 
correct,  there  is  nothing  in  the  decree  of  which  plaintiff  can 
rightfully  complain. 

Appellant  concedes  that,  very  soon  after  the  execution 
of  these  mortgages,  Gardner  "developed  some  evidences 
of  mental  unsoundness,"  that  he  was  addicted  to  some 
extent  at  least  to  th^  use  of  opium  or  laudanum  and  mor- 
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phine,  and  that  he  sometimes  indulged  in  intoxicants  to 

excess.      The   adjudication   of   his   sanity   is 

gages:  mental    uot  denied  I  but  it  is  the  contention  of  appel- 

capacity  of 

mortgagor:        ]ant  that  up  to  and  including  the  time  of 

evidence.  ^  '^  ^ 

giving  said  mortgages,  and  for  at  least  some 
days  thereafter,  he  was  entirely  competent  to  transact 
business  in  a  rational  manner,  and  was  at  all  said  times 
legally  competent  to  bind  himself  by  contract.  In  support  of 
this  contention,  several  witnesses,  who  had  known  K.  W. 
Gardner  more  or  less  intimately  and  had  done  business 
with  him  in  recent  years,  gave  it  as  their  opinion  that  he 
was  of  sound  mind.  Some  of  them  admitted  their  knowl- 
edge of  his  use  of  drugs  and  intoxicants,  and  related 
instances  when  they  had  seen  him  stupefied  and  overcome 
from  the  effects  of  such  indulgences.  The  testimony  most 
directly  in  point  in  plaintiff's  behalf  is  given  by  its  presi- 
dent and  attorney,  who  visited  him  on  October  15,  1907, 
and  procured  the  security  for  his  indebtedness.  They 
detail  with  much  minuteness  his  appearance  and  conduct 
on  that  occasion,  showing  it  to  be  that  of  a  rational  and 
competent  person,  and  express  the  opinion  that  he  was  of 
sound  mind.  The  president  of  the  bank  claims  that,  until 
a  few  days  prior  to  this  transaction,  he  never  had  any 
knowledge  of  Gardner's  drug  habit,  and  that  the  informa- 
tion made  him  uneasy  and  was  one  of  the  reasons  leading 
him  to  seek  the  security.  No  expert  testimony  was  offered 
on  the  part  of  the  plaintiff.  On  the  other  hand,  the 
defendants  introduced  an  equal  or  greater  number  of 
neighbors  and  acquaintances,  who  also  had  dealings  with 
Gardner  and  opportunity  to  observe  his  conduct  over  a 
considerable  period  of  years,  and  they  unite  in  the  opinion 
that  during  all  that  period  there  had  been  a  marked  but 
gradual  deterioration  in  the  physical  and  mental  quality 
of  the  man,  and  that  for  the  last  several  years  he  had  been 
of  unsound  mind.  Two  physicians,  who  had  known  him 
well  and  bad  attended  him  or  the  family  of  which  he  was 
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a  member,  speaking  from  their  personal  knowledge  and 
observation  of  his  habits  and  condition,  express  with  em- 
phasis their  opinion  that  during  the  month  of  October, 
1907,  and  for  a  considerable  period  prior  thereto,  R.  W. 
Gardner  was  of  unsound  mind  and  incompetent  to  trans- 
act business. 

It  appears  without  material  dispute  that  Gardner  had 
contracted  the  opium  habit  as  early  as  1892,  and  from  that 
time  until  he  was  committed  to  the  hospital  for  the  insane, 
with  a  possible  interim  from  1895  to  1898,  the  abnormal 
appetite  grew  upon  him,  until  during  the  later  years  his 
daily  consumption  of  the  opiate  in  the  form  of  laudanum 
reached  proportions  which  would  seem  incredible  were 
the  story  not  vouched  for  by  so  many  different  witnesses 
whose  character  for  veracity  is  not  impeached.  His  pur- 
chases from  a  single  dealer  at  different  periods  are  shown 
to  have  been  at  the  rate  of  from  1  to  21/^  pints  at  intervals 
from  three  to  five  days.  Twx)  purchases  of  a  pint  and  "a 
pint  and  a  half,  respectively,  were  made  in  one  day. 
Another  druggist  says  he  sold  him  in  quantities  averaging 
eight  ounces  at  a  time  about  once  in  three  weeks.  His 
traveling  companions  testify  to  his  purchases  and  use  of 
other  large  quantities  when  away  from  home.  He  also 
drank  intoxicants  to  excess.  This  course  of  living  and 
conduct  produced  its  natural  result  in  physical,  mental  and 
moral  degeneration.  From  a  young  man  in  good  health, 
medium  size  and  weight,  he  had  developed,  at  early  middle 
age,  a  weight  of  near  240  pounds,  an  increase  which  the  wit- 
nesses speak  of  as  "fat"  or  "bloat."  From  a  more  than 
ordinarily  respectful  and  affectionate  son,  he  came  to  treat 
his  mother  with  abuse  and  contempt.  He  allowed  himself 
to  become  in  some  manner  entangled  with  a  woman  in 
Chicago  to  whom  he  made  frequent  contributions  in 
money  and  provisions.  His  business  was  not  handled 
wisely  or  discreetly.  He  was  forgetful,  was  frequently 
seen  in  a  drowsy  condition,  was  nervous  and  excitable; 
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subject  to  hallucinations,  saw  sights  and  heard  noises  not 
perceptible  to  others  who  were  with  him,  was  afraid  to 
be  alone  in  the  dark,  and  in  many  ways  gave  evidence  of 
his  weakened  powers.  A  witness  for  the  plaintiff  saw 
him  at  one  time  asleep  on  the  fence  at  the  pens  in  the 
Chicago  stockyards,  and  saw  him  again  in  Kansas  City 
when  he  "could  neither  walk  nor  talk  and  was  too 
far  gone  to  speak."  Another  of  plaintiff's  witnesses  at 
one  time  carried  him  from  the  field  when  he  was  abso- 
lutely paralyzed,  "did  not  know  anything.  I  thought 
he  was  going  to  die.  The  folks  said  he  had  taken  an 
overdose  of  laudanum.  He  came  out  of  it,  and  we  took 
him  to  the  house  and  told  Mrs.  Gardner  to  keep  him 
there."  He  spent  much  of  his  time  in  writing  out  numerical 
calculations  having  no  apparent  purpose  and  invested  money 
on  the  Board  of  Trade.  Appeared  to  think  he  was  in 
prosperous  business  condition  when  in  fact  he  was  hope- 
lessly insolvent.  The  medical  testimony  is  to  the  effect 
that  the  long-continued  use  of  opium  in  large .  quantities 
tends  to  produce  mental  aberration  culminating  in  de- 
mentia, though  some  persons  are  able  to  indulge  to  excess 
without  such  results.  The  opium  eater  is  apt  to  have 
illusions.  It  produces  confusion  of  ideas  and  loss  of  will 
power. 

Other  facts  and  circumstances  were  shown  in  evidence 
by  the  plaintiff  and  defendants  tending  in  some  degree  to 
corroborate  their  respective  theories  of  Gardner's  mental 
condition;  but  we  can  not  prolong  this  opinion  to  set  them 
forth.  Such  matters  as  we  have  already  stated  are  suffi- 
cient to  indicate  the  general  trend  of  the  showing  made  on 
either  side.  We  have  read  the  record  with  the  care  its 
importance  demands,  and  are  abidingly  satisfied  with  the 
findings  of  the  trial  court  upon  the  principal  fact  in 
issue.  We  think  it  clear  beyond  all  reasonable  question 
that,  at  the  time  the  mortgages  were  executed,  Gardner 
was   a   mental   wreck   without   rational    comprehension   of 
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the  real  nature  of  his  act  and  without  capacity  or  will 
power  to  protect  his  own  interests.  The  plaintiff  parted 
with  no  new  consideration  for  the  execution  of  these* 
instruments,  and  there  is,  consequently,  nothing  in  the 
hands  of  the  ward  or  of  his  guardian  which  equity  will 
require  him  to  restore  as  a  condition  precedent  to  his 
denial  of  their  validity. 

It  is  further  urged  on  the  part  of  the  hank  that, 
even  if  Gardner  was  of  unsound  mind,  it  had  no  knowledge 
of  the  fact,  and,  the  transaction  in  itself  being  reasonable 
a.  Same:  *^^    ^^^h    ^^    ^^    enforceable    against    the 

no^cc  guardian.      Without    attempting    to    define 

the  limits  of  the  rule  which  is  here  invoked,  we  have 
only  to  say  that  we  think  the  record  fairly  shows  tiiat 
the  execution  of  the  mortgages  was  obtained  under 
circumstances  which  charge  the  bank  with  notice  of 
Gardner's  mental  incompetency.  The  guardian  testifies 
that  before  this  date  he  went  to  the  president  of 
the  bank,  called  his  attention  to  Gardner's  conditit)n, 
and  told  him  that  he  (Gardner)  did  not  know  what  he 
was  doing.  The  president  denies  the  latter  part  of  this 
statement,  but  admits  he  was  then  told  of  Gardner's 
bondage  to  the  opium  habit,  and  that  this  information  was 
what  incited  him  to  activity  in  getting  security  for  the 
bank's  claim.  Moreover,  if  the  testimony  of  a  large 
majority  of  the  witnesses  it  to  be  believed,  Gardner's 
general  demoralization  must  have  been  too  patent  to  escape 
the  notice  of  men  of  ordinary  observation  and  experience. 
The  haste  manifested  in  procuring  the  mortgages  and  the 
manner  of  their  procurement  also  give  ample  support  to 
the  theory  that  appellant  was  quite  well  aware  of  the  real 
condition  of  affairs. 

It  further  appears  in  the  record  that  within  a  day 
or  two  after  giving  the  mortgages  Gardner,  with  plaintiff's 
consent,  sold  some  of  the  mortgaged  hogs;  the  money 
therefor   being   paid    to   the   bank.      The   receipt   of   such 
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money  was  pleaded  by  the  guardian  as  a  counterclaim  to 
the  plaintiff's  action  and  this,   it  is  urged, 

countcrdara      operates  as  a  ratification  of  the  mortgages. 

pfa'Stfr?  ""^     We  can  not  so  regard  it.    If  Gardner  was  of . 

cause  of  action,  ^nsound  mind,  his  act  would  manifestly 
not  operate  as  a  ratification,  and  the  counterclaim  pleaded 
by  the  guardian  does  no  more  than  recognize  the  fact  that 
the  bank  has  procured  a  sum  of  money  from  the  sale  of 
the  ward's  property  and  asks  proper  credit  therefor.  This 
we  think  he  may  do  without  in  any  manner  conceding  the 
validity  of  the  mortgages. 

The  court  taxed  in  favor  of  plaintiff  and  against  the 
guardian  the  ordinary  costs  which  would  have  attached 
to  a  judgment  by  default,  but  assessed  the  costs  of  the 
4.  Taxation  of      *^^^^  upou  Contested  issucs  to  the  plaintiff, 

"**"■  and  upon  this  error  is  assigned.     The  order 

seems  to  be  right.  The  entire  contest  centered  around 
the  issue  made  upon  the  mental  condition  of  the  ward 
and  the  validity  of  the  mortgage,  and,  this  being  found 
against  the  plaintiff,  it  can  not  be  heard  to  deny  its 
liability  for  the  costs  thus  occasioned. 

Some  point  is  also  made  on  the  fact  that  the  court 

at  first  entered  judgment  for  the  plaintiff  on  the  original 

consideration   of  the  promissory   notes,   but   later,    during 

the  same  term,  corrected  the  entry  by  giving 

co??wtiox?'        judgment    against    the    ward    for    the    full 

of    same  ,  __  ^     •       •  rr  •!         • 

amount  cl«aimed  by  plamtiff  with  interest 
and  attorney's  fees  as  provided  for  in  the  notes.  If  we 
understand  appellant's  counsel,  they  claim  to  have  served 
their  notice  of  appeal  before  this  correction  of  the  judgment 
entry  was  made,  and,  although  the  correction  gives  precisely 
what  plaintiff  demanded,  so  far  as  the  amount  of  recovery 
is  concerned,  we  must  look  alone  to  the  original  erroneous 
entry  and  reverse  the  trial  court  for  an  error  which  has 
been  corrected,  and  then  proceed  to  grant  the  plaintiff 
the  very  relief  which  has  been  awarded  to  it  below.     The 
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statement  of  the  proposition  is  its  own  suflScient  answer. 
If  there  was  any  error  in  the  original  judgment,  it  is,  in 
view  of  the  entire  record,  without  prejudice  to  the  plaintiff. 

Other  questions  have  been  argued,  and  counsel  have 

to   some   extent  gone   into   a   consideration   of   the   issues 

joined  between  the  plaintiff  and  other  creditors  of  R.  W. 

Gardner,    who    appeared    and    resisted    its 

vfe'^of/par-      claims  to  a  prior  lien  upon  the  fund  in  the 

guardians'   hands;  but  it   is  unnecessary  to 

review  or  pass  upon  them  here.     No  appeal  has  been  taken 

by  either  party  from  the  judgment  of  the  district  court 

with  respect  to  these  issues. 

The  plaintiff  does  complain  because  costs  were  not 
taxed  against  these  contesting  creditors;  but  we  see  no 
reason  for  interfering  with  the  taxation  as  made  by  the 
7.  Taxation  of  ^^^*^  court.  The  plaintiff  itself  brought 
^*"'  these   parties    into   court,    and    its   claim   to 

a  preference  over  them  in  the  distribution  of  the  fund  was 
denied.  The  substantial  issues  were  determined  against 
its  claim,  and  the  costs  properly  follow. 

The  rules  which  govern  this  case  are  too  elementary 
to  require  any  discussion  of  the  authorities.  The  facts 
alone  afford  the  only  ground  for  debate.  We  think  they 
are  with  the  defendant,  tind  the  decree  appealed  from 
must  be  affirmed.  Appellant's  motion  to  strike  appellees' 
amendment  to  abstract  is  denied.     Affirmed. 


Bertha  Peitzman  v.  John  H.  Peitzman,  Appellant 

Divorce:  support  of  child:  additional  support:  change  of  circum- 
stances :  EVIDENCE.  A  decree  of  divorce  awarding  alimony  and 
the  custody  of  a  minor  child  is  conclusive  of  the  question  of  ali- 
mony, so  long  as  the  circumstances  of  the  divorced  parly  to  whom 
the  custody  of  the  minor  was  awarded  remains  unchanged;  and 
a   supplemental   proceeding   for   additional   support   of   the   child 
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can  not  be  maintained  without  a  showing  of  change  of  circum- 
stances requiring  the  same.  The  decree  in  question  gave  the 
custody  of  the  child  to  the  wife  and  required  the  husband  to 
help  support  the  child  by  specified  monthly  payments.  In  this 
proceeding  for  additional  support  it  appears  that  the  wife  had 
become  unable  on  account  of  illness  to  contribute  as  much  to- 
wards its  support  as  was  contemplated  when  the  decree  was  ren- 
dered, that  illness  of  the  child  necessitated  a  larger  amount  for 
its  support,  and  that  the  unwarranted  conduct  of  the  husband 
had  deprived  the  wife  of  a  source  of  her  income.  Held,  that 
such  a  change  in  circumstances  is  shown  as  to  authorize  the 
court  to  grant  additional  alimony  for  the  support  of  the  child. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 

Tuesday,  March  15,  1910. 

This  is  a  proceeding  in  equity  to  secure  a  modification 
of  a  decree  of  divorce,  rendered  in  favor  of  plaintiff  and 
against  defendant,  providing  for  the  payment  of  alimony 
to  plaintiff  at  the  rate  of  $2.50  per  month  for  five  years 
toward  the  support  of  a  child,  the  custody  of  which  was 
awarded  to  plaintiff.  The  modification  asked  was  that 
defendant  be  required  to  pay  $20  per  month  toward  the 
support  of  said  child,  and  the  decree  was  modified  by 
the  court  by  ordering  defendant  to  pay  the  plaintiff,  for 
the  use  and  benefit  only  of  said  child,  the  sum  of  $10 
per  month  until  the  further  orders  of  the  court.  Defendant 
appeals.     Affirmed. 

Woodin  &  Ay  res,  for  appellant. 
A,  D,  Pugh,  for  appellee 

McClain,  J. — It  is  well  settled  under  our  statutory 
provisions  that,  where  a  decree  of  divorce  has  been  granted 
and  custody  of  child  awarded  to  plaintiff  with  alimony, 
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the  decree  is  final  and  conclusive  as  to  the  alimony  to  be 
paid  so  long  as  the  circumstances  remain  the  same,  and  a 
supplemental  proceeding  for  additional  support  for  the 
child  can  not  be  maintained  without  showing  a  change  of 
circumstaaices  requiring  an  additional  allowance.  See  Per- 
(g^o¥i  V.  f'er^guson.  111  Iowa,  158,  and  Crockett  v.  Crockett, 
132  Iowa,  388,  construing  and  applying  Code,  section 
3180.  The  only  question  presented  on  this  appeal  is 
whether  the  evidence  shows  such  change  of  circumstances 
as  to  justify  a  modification  of  the  decree. 

It  appears  that  in  the  original  decree  of  divorce  the 
custody  of  the  child  was  awarded  to  plaintiff,  and  defend- 
ant was  required  to  pay  towards  the  support  of  the  child 
$150  in  a  lump  sum  and  $2.50  per  month  for  five  years. 
These  provisions  were  embodied  in  the  decree  by  the  con- 
sent of  the  parties.  It  appears  by  the  evidence  that  since 
the  rendition  of  the  original  decree  plaintiff  has  become 
unable,  on  account  of  ill  health,  to  contribute  as  much 
toward  the  support  of  the  child  as  it  was  contemplated  that 
she  would  be  able  to  contribute  at  the  time  the  decree  was 
rendered,  that  the  illness  of  the  child  has  necessitated  a 
larger  amount  for  its  support  than  was  then  within  the 
contemplation  of  the  parties,  and  that  by  the  unwarranted 
action  of  the  defendant  in  objecting  to  the  employment 
of  the  plaintiff  by  the  Germania  Maenner  Chor,  of  which 
he  was  a  member,  so  long  as  she  took  the  child  with  her, 
the  plaintiff  has  been  deprived  of  a  source  of  income 
which  she  previously  enjoyed  by  giving  lunches  at  the 
meeting  of  the  society.  The  source  of  income  just  referred 
to  would  have  continued,  as  the  evidence  tends  to  show, 
had  the  defendant  not  complained  to  the  society  of  the 
employment  of  plaintiff  at  its  social  gatherings  and  picnics, 
so  long  as  she  took  the  child  with  her,  and  it  appears  that, 
as  plaintiff  had  no  one  with  whom  she  could  leave  the 
child,  who  was  under  seven  years  of  age,  she  must  abandon 
the  employment  under  that  condition.     The  lunches  which 
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plaintiflF  was  accustomed  'to  provide  at  the  meetings  of  the 
society  were  given  by  the  Ladies  Auxiliary,  and  there  is 
nothing  in  the  record  to  indicate  that  the  conditions 
surrounding  the  giving  of  these  lunches  were  such  as  to 
render  it  improper  for  plaintiff  to  take  the  child  with  her 
on  these "  occasions. 

We  think  the  changes  of  condition  shown  by  the  record 
were  such  as  to  justify  the  action  of  the  court  in  decreeing 
the  payment  of  a  larger  amount  per  month  by  defendant  to 
plaintiff  for  the  support  of  the  child,  and  the  decree  is 
afjUrmed. 


Sam  Manatt,  Appellant,  v.  C.  O.  Griffith,  et  el. 

Conveyances  by  husband  and  wife  to  each  other:  dower:  estoppel. 

1  Where  the  husband  and  wife  join  in  the  execution  of  deeds  to 
their  property,  one  to  the  other,  for  the  purpose  of  making  a 
division  thereof,  leaving  the  name  of  the  grantee  blank,  but 
with  authority  to  each  to  fill  in  the  name  of  a  purchaser  and 
to  deliver  the  same,  with  the  full  purpose  and  intent  on  the  part 
of  both  to  enable  them  to  dispose  of  their  respective  land  free 
from  any  dower  right  of  the  other  therein,  and  without  any  sub- 
sequent action  by  way  of  joinder  in  conveyances  thereof,  and  this 
mutual  understanding  had  been  acted  upon  and  carried  out  by 
both  parties  by  completion  and  delivery  of  the  deeds  to  pur- 
chasers, they  are  each  estopped  from  thereafter  asserting  any 
dower  interest  in  the  land  conveyed  by  the  other. 

Same:    statute.    The  statute  which  denies  to  the  husband  or  wife 

2  the  power  to  contract  with  the  other  in  regard  to  the  dower  in- 
terest which  each  has  in  the  others  property,  does  not  prevent 
an  estoppel  from  arising  out  of  the  subsequent  acts  of  the  par- 
ties in  carrying  out  and  completing  an  agreement  for  a  relinquish- 
ment by  each  of  a  dower  interest  in  the  property  of  the  other. 

Same:    who  may  plead  estoppel.    The  completion  of  a  deed  executed 

3  as  above  recited  by  filling  in  the  name  of  a  grantee  designated 
as  trustee  and  delivery  of  the  instrument,  the  trustee  at  the  same 
time  executing  an  agreejnent  contemplating  a  distribution  of  the 
property  without  the  necessity  of  procuring  a  relinquishment  of 
any  contingent  interest  of  the  other  spouse,  and  contemplating  no 
compensation  to  the  trustee  in  carrying  out  the  trust,  but  obli- 


Digitized  by 


Google 


708  Manatt   v.    Griffith.  [147  Iowa 

gating  him  to  do  so,  is  supported  by  a  sufficient  consideration  to 
authorize  the  trustee  to  assert  an  estoppel  of  any  claim  to  dower 
in  the  property  by  the  other  spouse. 

Appeal  from    Washington   District   Court. — ^Hon.    W.   Q. 
Clements,  Judge. 

Tuesday,  Febettaby  15,  1910. 

Action  to  quiet  plaiuftifPs  title  io  a  one-third  un- 
divided interest  in  certain  real  property  conveyed  by  his 
wife,  Mary  J.  Manatt,  during  her  lifetime  to  defendant 
Griffith,  as  trustee  for  other  defendants.  The  defendants 
joined  in  an  answer,  putting  in  issue  plaintiff's  alleged 
right,  title  and  interest  in  the  property  described,  and 
the  defendant  Griffith,  as  trustee,  in  a  cross-petition  asked 
that  the  title  to  said  real  property  be  quieted  in  him  as 
against  any  claim  of  plaintiff.  The  court  denied  relief 
to  plaintiff,  and  sustained  the  crossbill  of  defendant  Griffith, 
as  trustee.     Plaintiff  appeals.     Affirmed. 

Wade,  Butcher  &  Davis  and  W.  H.  Butterfield,  for 
appellant. 

Eicher  &  Livingston  and  M.  W.  Bailey,  for  appellee. 

McClain,  J. — In  1905  this  plaintiff  and  his  wife, 
who  had  for  some  years  been  living  apart,  entered  into  an 
arrangement  for  a  division  of  property  between  them,  in 
pursuance  of  which  a  joint  deed,  blank  as  to  consideration 
and  grantee,  describing  the  land  to  which  this  controversy 
relates,  was  put  into  the  possession  of  the  wife,  and  sim- 
ilar joint  deeds,  also  blank  as  to  consideration  and  grantee, 
describing  other  parcels  of  real  property,  were  put  into 
the  possession  of  the  plaintiff,  the  intention  of  the  plaintiff 
and  his  wife  being  to  thus  enalble  each  party  to  transfer 
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the  parcels  of  land  described  in  the  respective  deeds  free 
from  any  dower  interest  of  the  other.  Thereafter  the 
wife,  desiring  to  create  a  trust  for  the  distribution  after 
her  death  of  the  property  of  which  she  might  die  seised, 
including  the  land  to  which  this  controversy  relates,  execu- 
ted a  trust  contract  with  defendant  Griffith,  her  son-in-law, 
in  which  he  undertook  to  make  disposition  of  her  property 
in  accordance  with  the  provisions  of  such  contract,  and  in 
connection  with  the  creation  of  this  trust  she  caused  the 
name  of  said  Griffith,  as  trustee,  to  be  inserted. as  grantee 
in  the  blank  deed  to  the  premises  in  controversy,  which 
had  been  left  in  her  possession,  and  also  caused  the  blank 
in  said  deed  as  to  consideration  to  be  filled  by  a  recital 
relating  to  the  trust  arrangement.  With  the  blanks  thus 
filled  the  wife  delivered  this  deed  to  said  Griffith,  and  it 
was  by  him  put  on  record  in  connection  with  the  recording 
of  the  trust  contract.  The  wife  died  in  1907.  Prior  to  the 
death  of  the  wife  this  plaintiff  caused  the  blanks  in  the 
deeds  which  had  been  delivered  into  his  possession  to  be 
filled  with  the  names  of  various  grantees,  and  the  blanks 
as  to  consideration  to  be  filled  with  various  amounts  of 
money  consideration,  and  delivered  them  to  said  grautees. 
In  support  of  plaintiff's  claim  that  the  conveyance, 
signed  by  plaintiff  and  his  wife,  under  which  defendant 
Griffith,  as  trustee,  claims  absolute  title  to  the  tract  of  land 
described    therein,    was    not    effectual    as    a 

X.  Conveyances  /      i    .      .«•»       i  i        . 

**  '^w^ife^'to  rehnquishment  of  plaintiff  s  dower  right  in 
doww?^"^""  ®^^^  property,  treating  it  as  the  property  of 
estoppel.  ^jjg  ^j£g  conveyed  by  her  to  Griffith  during 

lifetime,  counsel  contend  that  under  the  provisions  of 
Code,  section  3154,  any  conveyance,  contract  or  power  of 
attorney  by  which  husband  or  wife  attempts  to  authorize 
the  other  to  release  or  extinguish  the  dower  interest  of  the 
former  in  the  property  conveyed  by  the  latter  is  invalid, 
and  they  rely  upon  the  eases  of  Miller  v.  Miller,  104  Iowa, 
186,  and  Sawyer  v.  Biggart,  114  Iowa,  489,  and  other  cases 
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holding  that  an  express  power  of  attorney  from  wife  to 
husband,  or  husband  to  wife,  as  the  ease  may  be,  does  not 
confer  authority  to  execute  an  instrument  of  conveyance 
extinguishing  the  dower  right  of  the  other.  This  question, 
as  well  as  the  question  of  fact  whether  the  land  in  contro- 
versy, which  had  been  the  homestead  of  the  husband  and 
wife  some  years  prior  to  the  arrangement  made  between 
them,  continued  to  be  the  husband's  homestead  at  the  time 
when  the  arrangement  was  made,  and  was  his  homestead 
at  the  time  when  his  wife  attempted  to  convey  the  premises 
to  GriflSth,  we  shall  not  discuss,  fot*  the  reason  that  we 
think  the  case  may  be  disposed  of  on  another  ground. 

It  appears,  as  already  stated,  that  the  arrangement 
between  plaintiff  and  his  wife  was  made  with  the  full 
purpose  and  intention  on  the  part  of  each  of  them  that 
the  parcels  of  land  as  to  which  each  received,  respectively, 
blank  deeds  signed  by  both  should  be  disposed  of  by  means 
of  the  filling  in  of  names  of  purchasers  as  grantees,  and 
that  on  each  side  this  arrangement  was  carried  out,  and 
the  deeds  which  had  been  executed  in  Wank  were  delivered 
to  such  purchaser,  the  wife's  deed,  as  already  stated, 
being  delivered  to  Griffith,  as  trustee,  in  pursuance  of 
the  trust  arrangement,  and  the  deeds  received  by  plain- 
tiff being  delivered  to  purchasers  for  valuable  consider- 
ations. The  understanding  between  the  two,  which  was 
no  doubt  erroneous,  was  that  in  this  maimer  each  would 
be  enabled  to  dispose  of  the  property  described  in  the 
blank  deeds  free  from  any  dower  right  of  the  other, 
without  any  subsequent  action  by  way  of  joinder  in 
conveyance,  or  otherwise;  neither  party  wishing  to  be 
obliged  to  have  the  consent  of  the  other  to  pass  a  fee  simple 
title  free  from  dower  right.  This  mutual  arrangement 
and  understanding  was  acted  upon  by  each  party;  the 
belief  of  the  plaintiflF  being  that  he  could  coi:ivey  the  tracts 
as  to  which  he  held  blank  deeds  free  from  his  wife's  dower 
interest  contingent  on  her  surviving  him,  just  a$  she  under- 
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took  to  convey  the  land  in  controversy,  free  from  plaintiff's 
dower  interest  contingent  on  his  surviving  her.  Under 
these  circumstances  we  are  satisfied  that  each  party  became 
estopped,  after  the  blank  deeds  V7ere  filled  in  and  delivered 
as  contemplated,  from  asserting  any  dower  interest  in  the 
land  conveyed  to  the  other,  and  that  plaintiff  can  not  now 
assert  as  against  these  defendants  a  dower  interest  which  as 
a  contingency  was  released  by  the  mutual  agreement,  fully 
acted  upon  and  carried  out  as  already  indicated. 

On  this  question  the  contention  for  plaintiff  is  that, 
as  the  mutual  agreement  for  the  relinquishment  of  mutual 
dower  interests  was  contrary  to  law,  it  can  not  afford  the 
a.  Same:  basis  for  an  estoppel.     The  statute,  as  con- 

statute.  8trued  in  the  oases  already  referred  to,  sim- 

ply denies  to  either  husband  or  wife  the  power  to  contract 
with  the  other  in  regard  to  the  dower  interest  which  each 
has  in  the  other's  property,  and  we  find  nothing  in  the 
cases  interpreting  this  statute  to  indicate  that  one  of  the 
parties  may  not,  by  subsequent  conduct,  become  estopped  as 
against  the  grantee  of  the  other  to  assert  such  dower  interest 
On  the  contrary,  it  is  well  settled  that  such  an  estoppel 
may  arise.  Dunlap  v.  Thomas,  69  Iowa,  358;  Baldwin  v. 
Hill,  97  Iowa,  686;  Meylinh  v.  Rhea,  123  Iowa,  310; 
Fowler  v.  Chadima,  134  Iowa,  210. 

It  is  true  that  defendant  Griffith,  taking  the  property 
as  trustee  only,  has  not  parted  with  any  money  in  re- 
liance on  plaintiff's  agreement  that  the  conveyance  by  his 
wife  should  be  free  from  plaintiff's  contingent 
^'  may'piwd*  dower  interest;  but  there  is  ample  considera- 
tion in  his  undertaking  to  carry  out  the 
terms  of  the  trust  without  compensation,  and  his  obliga- 
tion to  do  so  has  become  fixed  by  the  terms  of  the  trust 
agreement,  and  irrevocably;  for  the  death  of  tbe  wife 
without  making  other  provision  for  the  distribution  of  her 
estate  has  fixed  upon  him  a  duty  which  he  can  not  now 
escape.    It  would  be  plainly  against  all  equitable  principles 
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of  estoppel  to  allow  plaintiff,  after  having  the  property  for 
which  he  received  deeds,  and  accepting  valuable  considera- 
tions therefor  in  pursuance  of  the  mutual  understanding 
between  them,  and  after  the  death  of  his  wife  has  relieved 
the  property  which  he  has  conveyed  from  all  possibility  of 
being  subjected  to  an  assertion  of  dower  on  her  part^  to 
assert  as  against  this  trust  estate  an  interest  which  it  was 
mutually  understood  between  him  and  his  wife  was  fully 
relinquished.  The  very  terms  of  the  trust  accepted  by 
Griffith  contemplated  a  distribution  of  the  trust  property 
without  the  necessity  of  procuring  a  relinquishment  of  any 
contingent  interest  of  the  plaintiff  therein,  and  it  can  not 
be  said,  therefore,  that  Griffith,  as  trustee,  has  not  by 
putting  himself  in  a  position  to  take  advantage  of  the 
arrangement  entered  into  by  plaintiff  and  his  wife  become 
entitled  to  rely  upon  estoppel  as  against  plaintiff. 

The  decree  of  the  trial  court  is  therefore  affirmed. 


The  State  of  Iowa  on  the  relation  of  Wesley  Gebbink 
and  others,  Appellant,  v.  John  W.  Hospees,  County 
Attorney,  of  Sioux  County,  Iowa,  Appellee; 

Officers:    prosecuting  attorney:    removal  from  omcE.     A  prose- 

1  cuting  attorney  has  some  discretion  in  instituting  and  conducting 
criminal  prosecutions,  and  he  can  not  be  removed  from  office  for 
misconduct  in  that  respect  without  a  showing  of  abuse  of  such 
discretion,  or  a  clear  showing  of  corruption  or  incompetency. 

Same:    official  misconduct:    evidence.     In  this  proceeding  to  re- 

2  move  a  prosecuting  attorney  for  wilfully  neglecting  to  institute 
certain  prosecutions,  the  evidence  is  held  insufficient  to  show  offi- 
cial misconduct. 

Same:    taxation  of  costs.    Where  it  appears  that  parties  instituting 

3  proceedings  to  remove  an  officer  for  official  misconduct  were  act- 
ing in  good  faith,  the  costs,  upon  dismissal  of  the  proceeding 
because  of  insufficient  evidence,  should  not  be  taxed  against  the 
plaintiff  but  should  be  assessed  as  in  ordinary  state  cases. 
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Appeal  from  Sioux  District  Court. — Hon.  David  Mould, 

Judge. 

Wednesday,  June   15,  1910. 

The  opinion  states  the  case.     Modified  and  affirmed. 

0.  I.  Hatley,  for  appellants. 

Oerrit  Klay,  for  appellee. 

Weaver,  J. — This  proceeding  was  instituted  upon  the 
relation  of  five  qualified  electors  of  Sioux  county  for  the 
removal  of  the  defendant  from  the  office  of  county  attorney 
on  the  charge  that  he  had  willfully  neglected  the  perform- 
ance of  certain  official  duties,  in  that  the  Standard  Oil 
•Company,  a  dealer  in  gasoline,  kerosene  and  other  petro- 
leum products  in  said  county,  had  sold  said  products  at 
a  higher  rate  or  price  in  certain  localities  in  said  county 
than  in  others,  such  discrimination  being  made  for  the 
unlawful  purpose  of  suppressing  and  preventing  competi- 
tion in  said  business  by  other  dealers,  and  that,  upon  com- 
plaint being  made  to  defendant,  he  had  neglected  and 
refused  to  prosecute  the  offenders,  or  to  submit  the  charge 
to  the  consideration  of  the  grand  jury.  The  answer  of  the 
defendant  denies  the  charge,  and  alleges  that  he  did  act 
in  the  premises  with  reasonable  promptness,  and  that  the 
grand  jury  had  continued  the  matter  for  further  considera- 
tion. On  hearing  the  testimony,  the  trial  court  dismissed 
the  proceedings,  and  taxed  the  cost  to  the  plaintiffs,  who 
appeal  from  said  judgment. 

An  examination  of  the  record  convinces  us  the  trial 
court  was  right  in  finding  the  charge  against  the  defendant 
was  not  proven.  .  It  is  true  there  is  evidence  tending  to  show 
a  violation  of  the  statute  by  the  Standard  Oil  Company, 
and  that  complaint  thereof  was   made  to  the  defendant. 
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It  appears,  however,  that  either  upon  his  initiative  or  that 
of  some  other  person  the  matter  was  laid  before  the  grand 
jury,  which  declined  to  return  an  indictment  at  that  time, 
but  continued  the  subject  for  further  inquiry.  This  action 
was  probably  prompted  by  the  fact  that  a  similar  prosecu- 
tion had  been  begun  in  a  neighboring  county  in  which 
proceeding  the  constitutionality  of  the  statute  had  been 
put  in  issue,  and  at  was  thought  advisable  to  await  the 
outcome  of  that  case  before  further  action  upon  the  com- 
plaints made  by  the  relators.  Whether  that  conclusion  was 
wise  we  need  not  consider,  but  there  is  nothing  to  indicate 
that  it  was  not  made  in  good  faith,  or  that  the  result 
was  in  any  manner  subversive  of  public  interests.  Just 
what  part  defendant  had  in  this  postponement  is  not  made 
clear.  He  has  no  control  over  the  grand  jury.  He  can 
not  command  the  indictment  of  any  person.  It  not  in- 
frequently happens  that  circumstances  attending  an  allied  - 
offense  render  it  expedient  that  time  be  taken  to  mature  a 
plan  of  action  and  to  secure  and  marshal  the  testimony 
which  will  render  the  prosecution  certain  and  effective.  A 
certain  degree  of  discretion  in  these  respects  is  confided 
to  the  prosecutor,  and  unless  he  abuses  it  or  there  is  a 
clear  showing  of  corruption,  or  negligence,  or  incompetence 
in  the  administration  of  his  oflSce,  he  is  not  amenable  to 
proceedings  for  his  removal.  That  remedy  is  a  very  drastic 
one,  the  effect  of  which  is  not  only  to  deprive  an  individ- 
ual of  an  office  to  which  he  has  been  regularly  chosen,  but 
also  to  deprive  the  people  of  the  services  of  the  man  whom 
they  have  selected  for  the  position,  and  it  should  be 
exercised  only  in  cases  of  official  wrongdoing  established 
by  clear  and  satisfactory  evidence.  No  such  showing  has 
been  made  in  the  case  at  bar,  and  the  judgment  dismissing 
the  petition  can  not  be  disturbed. 

But,  after  some  reflection,  we  are  not  fully  satisfied 
that  plaintiffs  should  be  taxed  with  the  costs.  The  pro- 
ceeding,  though  prosecuted   upon  the   r^l^tioii   of  private 
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citizens,  is  essentially  one  in  which  the  relators  stand  in 
a  representative  capacity.  They  speak  for  the  public  and 
the  law,  and  the  courts  take  cognizance  of  their  complaints 
not  to  remedy  their  private  wrongs,  but  to  conserve  public 
interests.  It  is  a  matter  of  good  public  policy  that  citizens 
instituting  such  proceedings  in  good  faith,  though  upon 
mistaken  premises,  should  not  be  deterred  by  personal 
risks  from  performing  a  disagreeable  duty,  and,  so  long  as 
they  act  in  good  faith,  we  are  of  the  opinion  that  the  costs 
should  be  assessed  as  is  done  in  ordinary  state  cases.  Such 
appears  to  have  been  the  legislative  purpose  as  expressed 
in  the  statute.  See  chapter  78,  Laws  33d  General  Assem- 
bly. The  showing  of  want  of  good  faith  or  want  of  prob- 
able cause  does  not  appear  so  patent  as  to  call  for  penaliz- 
ing the  relators  with  the  costs,  and  the  judgment  below 
is  modified  by  setting  aside  the  taxation  thereof  against 
them  in  the  court  below. 

Costs  of  this  court  will  be  taxed  to  the  appellants. 
Modified  and  affirmed. 


Clarence  Gregory,  Appellant,  v.  Chicago,  Kock  Island 
&  Pac.  Ry.  Co. 


Railroads:  injury  to  servant:  incompetency  of  fellow  servant: 
I  instruction.  In  an  action  by  a  servant  for  personal  injury  on 
the  ground  of  negligence  of  the  master  in  employing  and  re- 
taining an  incompetent  fellow  servant,  the  plaintiff  must  show 
the  employment  and  incompetency  of  the  fellow  servant  at  the 
time  of  the  accident  and  that  such  incompetency  caused  the  acci- 
dent ;  he  can  not  recover  by  showing  negligence  in  the  original  em- 
ployment without  showing  that  the  employment  and  incompetency 
continued  up  to  the  time  of  the  injury.  Under  this  rule  an  in- 
struction that  plaintiff  must  prove  that  his  injury  resulted  from 
the  negligence  of  the  master  in  employing  and  retaining  the  fel- 
low servant  with  knowledge  of  his  incompetency  was  not  errone- 
ous because  using  the  words  employing:  and  retaining  conjunctively. 
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This  is  especially  true  where  the  plaintiff  by  his  pleading,  in 
his  proof  and  a  requested  instruction,  treated  the  defendant's 
liability  as  growing  out  of  the  negligent  employment  and  reten- 
tion of  the  fellow  servant. 

Same:    requested  iNSTRUcrroNs.    Where  the  court  has  given  an  in- 

2  struction  at  the  request  of  a  party,  using  terms  conjunctively, 
he  can  not  thereafter  require  the  court  to  give  an  instruction 
lusing  such  terms  disjunctively;  especially  without  first  asking  a 
withdrawal  of  the  instruction  given. 

Contributory  negligence:    evidence.     In  an  action  for  injury  to  a 

3  servant  evidence  of  the  extent  of  his  service  and  experience 
in  the  work  is  admissible  on  the  question  of  contributory  negli- 
gence; but  where  it  conclusively  appeared  that  the  servant  was 
doing  the  particular  work  for  the  first  time  on  the  day  of  his 
injury,  error  in  excluding  evidence  of  his  previous  experience  in 
that  work  was  not  prejudicial. 

Witnesses:    examination  through  an  interpreter.    The  examina- 

4  tion  of  a  witness  through  an  interpreter  is  largely  a  matter  with- 
in the  discretion  of  the  trial  court.  The  proper  method,  how- 
ever, is  for  the  interpreter  to  be  impersonal,  to  require  that  all 
questions  to  the  witness  be  in  the  second  person,  repeated  by  the 
interpreter  without  remarks  of  his  own,  and  that  the  answers  be 
repeated  literally  by  the  interpreter  in  the  first  person.  The  in- 
terpreter should  act  as  a  phonograph. 

Appeal:    bill  of  exceptions:    argument.     It  is  the  privilege  of  a 

5  party  to  incorporate  in  a  proper  bill  of  exceptions  any  prejudi- 
cial matter  not  otherwise  appearing,  and  failing  to  do  so  he  can 
not  state  such  matter  in  argument  as  the  basis  of  complaint. 

Appeal   from   Appanoose    District    Court. — ^Hon.    M.    A. 
Roberts,  Judge. 

Friday,  February  11,  1910. 

This  is  an  action  for  personal  injuries.  There  was  a 
trial  and  a  submission  of  the  case  to  the  jury,  which 
rendered  a  verdict  for  the  defendant.  Plaintiff  appeals. 
Affirmed. 

Howell  &  Elgin,  for  appellant 
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Carroll  Wright,  J.  L.  Parish,  and  Porter  &   Oreen- 
leaf,  for  appellee. 

Evans,  J. — Some  of  the  undisputed  facts  in  the  case 
are  that  the  plaintiff  was  employed  by  the  defendant  as 
a  common  laborer  in  the  city  of  Chicago  on  July  19,  1906. 
He  was  engaged  in  service  in  handling  freight  at  a  ware- 
house of  the  defendant.  At  the  time  of  the  accident, 
July  26,  1906,  he  was  assisting  in  the  loading  of  sacks 
of  sugdr  out  of  the  warehouse  into  a  car.  These  sacks  of 
sugar  weighed  about  one  hundred  lbs.  each,  and  were  piled 
in  ranks  in  the  warehouse  eight  or  ten  sacks  high.  They 
were  loaded  on  the  truck  in  the  warehouse,  and  trucked 
into  the  car  over  a  gang  plank.  The  plaintiff  and  one 
Stuart  were  loading  the  sacks  upon  a  truck,  and  Yocko- 
vitch,  a  young  Austrian,  who  could  not  speak  English,  was 
handling  the  truck.  The  usual  method  of  bringing  the 
sacks  down  from  the  upper  layers  was  to  take  out  a  sack 
near  the  b9ttom  and  let  those  above  roll  down.  During 
the  progress  of  rolling,  the  workmen  stepped  back  to  avoid 
the  falling  sacks.  This  was  what  the  plaintiff  was  attempt- 
ing to  do  at  the  time  of  the  accident.  As  he  stepped  back, 
however,  to  get  out  of  the  way,  he  collided  with  the  truck 
which  was  in  charge  of  Yockovitch,  and  was  caught  by  the 
falling  sacks  in  such  a  way  that  his  leg  was  broken.  His 
charge  of  negligence  against  the  defendant  is  that  Yocko- 
vitch was  an  incompetent  person,  and  that  the  defendant 
was  negligent  in  employing  and  retaining  him.  He  charges 
that  he  was  injured  wholly  through  the  fault  of  Yocko- 
vitch in  bringing  the  truck  up  behind  him  at  this  particular 
juncture,  and  that  he  himself  was  free  from  negligence. 
Whether  Yockovitch  was  incompetent  as  a  common  laborer, 
and  whether  he  was  at  fault  in  the  placing  of  his  truck, 
and  whether  plaintiff  himself  was  not  at  fault,  are  all 
questions  in  dispute  under  the  evidence.  And  they  fur- 
nished Ae  principal  dispute  so  far  as  the  facts  are  con- 


Digitized  by 


Google 


Yl8     Gregory  v.  Chicago,  R.  I.  &  P-  R.  Co.  [147  Iowa 

oemed.  The  record  is  not  large,  but  the  case  is  now 
presented  to  us  upon  thirty-four  assignments  of  error,  all 
of  which  are  elaborately  argued.  We  can  not  notice  all 
these  points  within  the  proper  limits  of  an  opinion,  but  we 
will  give  our  attention  to  those  upon  which  the  appellant 
seems  to  place  the  principal  reliance. 

I.  Counsel  for  appellant  have  very  properly  pointed 
out  to  us  what  they  deem  to  be  the  most  decisive  point  in 
the  case,  and  we  will  give  that  our  first  consideration. 
In  his  petition,  the  plaintiff  charged  the 
^t^^iicom''.  ii^^ig^i^ce  of  the  defendant  in  the  following 
iSr^ servant:'  words  I  "The  defendant  was  negligrait  in 
instmction.  employing  and  retaining  the  said  Peter 
Tockovitch,  with  its  knowledge  of  his  incompetency  to 
perform  his  duties  with  safety  to  his  coemployees,  and  the 
said  negligence  was  the  cause  of  plaintiff's  injury."  In 
stating  the  issues  to  the  jury  in  its  instructions  the  trial 
court  adopted  from  the  petition  the  language  above  quoted. 
The  third  instruction,  on  the  subject  of  burden  of  proof, 
charged  the  jury  that  the  burden  was  upon  the  plaintiff 
to  prove  "that  said  injury  resulted  from  negligence  on  the 
part  of  the  defendant  in  employing  and  retaining  said 
Tockovitch  with  knowledge  of  his  incompetency."  Other 
instructions  also  directed  the  attention  of  the  jury  to  de- 
fendant's alleged  negligence  in  "employing  and  retaining" 
said  Tockovitch.  Appellant's  complaint  is  that  this  laid 
upon  the  plaintiff  undue  burden,  in  that  it  required  him 
to  prove  both  grounds  of  alleged  negligence,  whereas  it 
was  sufficient  if  he  proved  one.  The  all^ation  of  the 
petition  is  that  Tockovitch  was  originally  employed  only 
two  days  before  the  accident,  and  the  undisputed  evidence 
is  that  such  original  employment  occurred  only  a  Very  few 
days  prior  to  such  accident. 

The  plaintiff  himself  presented  to  the  court  certain 
requested  instructions,  which  were  given  by  the  court  as 
numbers  fifteen  and  sixteen,  and  were  as  follows: 
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(15)  Plaintiff  claims  that  defendant's  employee  Peter 
Yockovitch  was  habitually  careless,  negligent  and  incom- 
petent in  the  way  in  which  he  did  his  work  in  the  various 
ways  as  pointed  out  in  the  evidence,  and  claims,  further, 
that  the  defendant's  boss,  Henry,  had  actual  notice  of  said 
habitual  negligence  and  incompetence,  and  claims  further 
that,  even  though  the  said  Henry  did  not  receive  actual 
and  personal  notice  of  the  negligent  acts  and  general 
incompetence,  yet  that  defendant  should  be  charged  with 
such  notice,  in  that  the  said  negligent  acts  and  incom- 
petence of  said  Yockovitch  were  so  general  and  so  uni- 
form and  habitual  that  the  said  boss  should  have  ascer- 
tained the  same,  and  that  the  defendant  company  was 
negligent  in  that  it  retained  said  Yockovitch  in  its  service. 
(16)  You  are  instructed  that  it  is  the  duty  of  the  boss, 
Henry,  to  not  only  have  general  supervision  over  the  men 
in  his  employ,  but  also  to  exercise  ordinary  care  in  inspect- 
ing their  work,  to  the  end  that  he  might  ascertain  whether 
said  employees  were  competent  and  careful  men  in  their 
-work,  or  whether  or  not  they  were  habitually  negligent 
and  incompetent,  because  the  law  imposes  the  duty  upon 
the  defendant  company  to  exercise  ordinary  care  in  the 
securing  and  retaining  of  none  but  competent,  careful  men. 
Now,  if  you  find  that  the  employee  Peter  Yockovitch 
was  incompetent,  and  habitually  careless  in  his  work,  and 
that  the  said  boss,  Henry,  had  personal  knowledge  of  said 
fact  from  direct  notice,  or  otherwise,  or  that  said  negligence 
and  incompetence  were  so  apparent,  continual  and  habitual 
as  that  the  defendant  should  have  learned  the  same  by  the 
exercise  of  ordinary  care  prior  to  the  accident,  then,  and 
in  either  of  said  events,  you  are  instructed  that  the  defend- 
ant would  be  negligent;  and,  if  you  further  find  that  the 
negligence  of  said  incompetent  and  negligent  servant  caused 
the  plaintiff's  injury,  and  further  find  by  a  preponderance 
of  the  evidence  that  the  plaintiff  himself  did  not  contri- 
bute to  his  injury  by  his  own  negligence,  your  recovery 
will  be  for  the  plaintiff. 

It  is  urged  by  appellant  that  the  words  "employing'* 
and  "retaining"  -should  not  have  been  stated  conjimctively, 
but  that  they  should  have  been  stated  disjunctively.  This 
argument  proceeds  upon  the  theory  that  the  word  "employ" 
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has  reference  to  the  initial  hiring  as  distinguished  from 
the  retention  in  service.  He  claims  that  it  was  enough 
for  plaintiff  to  prove  that  the  defendant  "employed  or 
retained"  Yockovitch,  on  the  theory  that  the  two  acts  are 
separate  and  distinct.  If,  however,  these  words  are  to 
be  distinguished  and  separated  so  as  to  cover  two  distinct 
acts,  it  would  be  manifestly  incorrect  for  the  court  to 
instruct  in  the  form  contended  for  by  the  plaintiff.  Such 
an  instruction  would  permit  the  plaintiff  to  recover  by 
showing  the  initial  negligent  employment  of  an  incompetent, 
without  showing  that  such  employment  and  incompetency 
continued  up  to  the  time  of  the  accident.  Manifestly  the 
only  material  question  at  this  point  was  whether  Yockovitch 
was  an  employee  of  the  defendant  at  the  time  of  the 
accident,  and  therefore  whether  the  defendant  had  *'re- 
tained''  him  in  its  employ  up  to  that  point  with  knowledge 
of  his  alleged  incompetency.  In  a  given  case  the  original 
employment  might  have  been  in  the  long  past  The  fact 
that  an  employee  was  incompetent  at  the  time  of  such 
original  hiring  would  not  be  sufficient  to  furnish  a  basis 
of  complaint  to  the  plaintiff.  But  if  the  defendant  re- 
tained the  employee  and  if  the  incompetence  of  the 
employee  continued  down  to  the  time  of  the  accident,  these 
are  the  facts  which  would  concern  the  plaintiff.  An 
employee  incompetent  when  originally  hired,  does  not 
necessarily   continue   incompetent. 

As  an  abstract  proposition,  therefore,  if  the  plaintiff 
is  entitled  to  separate  the  words  "employ"  and  "retain," 
as  referring  to  separate  acts  and  separate  points  of  time, 
it  is  not  correct  to  say  that  he  could  recover  upon  proof 
of  either  alleged  ground  of  negligence.  It  would  be 
theoretically  necessary  for  him  to  prove  that  the  employ- 
ment and  the  incompetency  existed  at  the  time  of  the 
accident  and  that  such  incompetency  was  the  cause  of  the 
accident.     But  we  have  no  occasion  in  this  case  to  analyze 
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this  expression  so  critically.  It  is  manifest  that  the  plain- 
tiff in  his  petition,  and  in  the  requested  instruction  number 
sixteen,  used  the  words  synonymously  and  as  descriptive 
of  a  continuous  act  of  the  defendant,  namely,  the  retain- 
ing of  Yockovitch  in  its  employ  with  knowledge  of  his 
incompetency.  The  petition  showed  the  original  hiring 
and  the  retaining  to  be  practically  simultaneous.  The 
evidence  was   to  the  same  effect. 

After  the  court  had  read  his  instructions  to  the  jury, 

including  instructions  fifteen  and  sixteen,  requested  by  the 

plaintiff,  the  plaintiff  presented  and  requested  the  following 

instruction:   "The  plaintiff  claims  two  things 

requested  in  regard  to  the  defendant's  negligence :    First, 

instructions.  i  i         i    i.       i  t  • 

that  the  defendant  company  was  negligent  m 
employing  Peter  Yockovitch;  ...  or,  second,  that  said 
company  was  negligent  in  retaining  him  in  their  employ 
after  he  had  been  employed.  That  is,  that  defendant  was 
negligent  in  employing  said  Yockovitch  ^or'  in  retaining 
him  in  the  company's  service."  The  court  refused  this 
instruction,  and  the  appellant  assigns  error  thereon.  Appel- 
lant has  no  ground  of  complaint,  and  for  several  reasons. 
The  proposed  instruction  only  purports  to  state  the  "claim" 
of  the  plaintiff.  The  court  had  already  stated  the  issues 
precisely  in  accord  with  the  petition.  In  so  far  as  the 
proposed  instruction  attempted  to  state  the  grounds  of 
negligence  disjunctively,  it  was  erroneous,  as  already  indi- 
cated, in  that  the  first  alleged  ground  of  negligence  stated, 
when  separated  from  the  second,  furnished  the  plaintiff  no 
basis  for  recovery  whatever.  Further,  the  plaintiff  had 
already  used  these  terms  conjunctively  in  his  requested 
instructions  fifteen  and  sixteen,  which  had  been  read  to 
the  jury,  and  he  was  not  entitled  as  a  matter  of  right  to 
change  front.  If  his  theory  is  correct,  the  proposed  instruc- 
tion was  inconsistent  with  instructions  fifteen  and  sixteen, 
which  had  been  given  at  his  request,  and  he  did  not  ask 

Vol.  147  Ia.— 46. 
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to  withdraw  these.  There  is  the  further  consideration  that 
the  fact  of  employment  of  Yodcovitch  by  the  defendant  and 
of  retaining  him  appears  without  dispute  in  the  testimony 
on  both  sides.  There  was  no  possibility  that  the  jury 
could  find  in  the  negative  as  to  either  fact,  if  they  are 
to  be  deemed  separate  facts.  The  digrtinction,  therefore, 
urged  by  the  plaintiff,  presented  nothing  substantial  for 
the  consideration  of  the  jury,  and  the  argument  now 
presents  nothing  for  our  consideration  but  a  play  upon 
words. 

II.  One  Stuart  was  the  first  witness  for  the  plaintiff. 
He  was  working  with  plaintiff  at  the  time  of  the  accident, 
and  had  known  him  for  some  years.     On  direct  examina- 
tion  he  was   asked   to   state   what   previous 

3.  Contributory  ^  ^ 

e^d^nle/^^'       experience    the    plaintiff    had    bad    in    that 
prejudice.  work.      This  <|iie8tion   was   ruled   out,   upon 

objection  by  the  defendant,  and  the  appellant  complains 
of  the  ruling.  As  bearing  upon  the  question  of  contrib- 
utory negligence,  it  was  proper  for  the  plaintiff  to  show 
the  extent  of  his  experience  in  the  work,  and  the  question 
was  proper,  and  an  answer  should  have  been  permitted. 
Later,  however,  the  witness  was  permitted  to  state  that 
the  plaintiff  was  doing  this  particular  work  for  the  first 
time  on  that  day.  The  plaintiff  himself  and  his  father 
testified  as  witnesses,  and  both  testified  that  the  plaintiff 
had  never  had  any  previous  experience,  but  had  worked  on 
the  farm  up  to  the  time  of  his  employment  by  the  defend- 
ant. This  fact  was  in  no  manner  challenged  by  the  de- 
fendant, either  directly  or  by  implication,  and  the  erroneous 
ruling  here  indicated  was  clearly  nonprejudicial. 

III.  Yockovitch  was  a  witness  for  the  defendant. 
He  testified  through  an  interpreter,  and  there  is  consider- 
able confusion  in  his  testimony.  Appellant  complains  that 
the  court  permitted  the  interpreter  "to  hold  extended  con- 
versations with  the  alleged  feeble-minded  witness,  thereby 


Digitized  by 


Google 


June  1910]  Geegoey  v.  Chicago,  H.  1.  &  P.  R.  Co.     723 

robbing  the  plaintiff  of  the  force   and  effect  of  his  im- 
becilic   answers   to   the   simplest   questions/' 
^  «^minltk»n       ^^^    mcthod    adopted    for    the    examination 
interpreter!        of  this  witucss  was  that  the  attomeys  directed 
their    question    to    the    interpreter,    address- 
ing him  in  the  second  person,   and  directed  him  to  put 
the  question  to  the  witness,  referring  to  the  witness  in  the 
third  person.     After  the  witness  had  answered,  the  inter- 
preter was  asked  to  state  what  he  said.     The  result  of  this 
method  of  examination  was  that  the  language  of  the  wit- 
ness was  repeated  by  indirect  quotation  in  the  third  person, 
instead  of  by  direct  quotation  in  the  first  person,  and  it 
makes  a  confusing  record.     Counsel  for  appellant  seems  to 
have  contributed  his  full  share  toward  the  confusion  by  ad- 
dressing questions  repeatedly  to  the  interpreter  during  the 
direct  examination  by  defendant's  counsel.     The  following 
is  illustrative  of  these  interjections  by  plaintiff's  coimsel, 
and  the  answers  of  the  interpreter  thereto:     "Howell — Q. 
What  did  he  say?     What  was  he  saying  all  that  time? 
Interpreter — A.  Yes,  sir;  he  said  it  was  the  truck  he  was 
using.     Howell — Q.    He  was  not  talking  all  that  time  just 
to  make  that  answer,  was  he?  I  submit  to  the  court  that 
we  are  entitled  to  what  the  witness  said.     Q.    What  was  it 
he  said  ?    Interpreter — A.   I  had  to  explain  what  I  wanted. 
Howell — Q.    What  did  he  say  then?    What  was  it  he  said 
to  ^ou  ?    Interpreter — A.   He  just  asked  me  what  I  meant." 
At  this  point  the  trial  court  enjoined  the   "use  of  some 
common-sense  in  this  matter."     We  can  not  say  that  this 
remark  was  erroneous  or  inappropriate.     There  is  no  hard 
and  fast  rule  as  to  the  method  by  which  a  witness  shall 
be  examined  through  an  interpreter.     It  is  necessarily  a 
diflScult  and  unsatisfactory  proceeding,  and  the  method  of 
conducting  it  must  be  left  to  the  sound  discretion  of  the 
court  in  view  of  all  the  circumstances.     In  our  view  the 
ideal  way  to  examine  a  witness  through  an  interpreter  is 
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to  require  the  interpreter  to  be  impersonal,  and  to  require 
the  attorneys  to  address  no  question  nor  remark  to  the 
interpreter.  On  the  contrary,  all  quesftions  should  be  direct 
to  the  witness  in  the  second  person.  These  questions  should 
be  repeated  by  the  interpreter  without  any  remarks  of  his 
own.  The  answer  of  the  witness  should  be  repeated  liter- 
ally by  the  interpreter  in  the  first  person,  without  any  re- 
marks of  his  own.  That  is  to  say,  the  interpreter  should  be 
a  phonograph  for  the  time  being.  This  method,  when 
followed,  results  in  least  confusion  in  the  record.  But 
it  is  often  quite  impracticable  to  enforce  it.  Some  inter- 
preters find  it  impossible  to  suspend  their  personality, 
and  they  talk  of  the  witness  in  the  third  person.  The 
attorneys  often  forgetfully  address  their  questions  to  the 
interpreter,  and  then  ask  him  what  the  witness  said.  It 
is  a  time  when  the  "common  sense"  enjoined  by  the  trial 
court  is  a  great  desideratum,  and  it  needs  to  be  well  dis- 
tributed and  reasonably  active  in  order  to  obtain  the  best 
results. 

From  the  broken  and  confused  character  of  this  record 

at  this  point  we  can  well  believe  that  the  court  reporter 

found  himself  helpless  to  record  everything  that  was  said. 

The  complaint  and   argument  of  the  appel- 

of  exceptions:     laut  are  basod  upon  assumptions  which   are 

argument.  i     i  i  i  rr«i 

not  supported  by  the  record.  That  is  to 
say,  the  matters  complained  of  do  not  appear  in  this 
record.  It  was  the  privilege  of  plaintiff  to  have  incor- 
porated, by  proper  bill  of  exceptions  duly  presented  to 
the  court  and  signed  by  him,  any  prejudicial  matter  which 
did  not  otherwise  appear.  Having  failed  to  do  so,  he  is 
in  no  position  to  state  matters  in  his  argument  as  a  basis 
of  complaint  which  do  not  appear  in  the  record  proper. 
The  record  as  made  discloses  no  ground  of  complaint  to 
the  plaintiff. 

Other  alleged  errors  are  argued.     We  can  not  discuss 
them  all.     A  large  number  of  them  relate  to  evidence  and 
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instructions  regarding  the  measure  of  damages.  In  view 
of  the  finding  of  nonliability  by  the  jury,  we  can  have  no 
occasion  to  consider  these.  We  have  given  careful  con- 
sideration to  all  the  alleged  errors  argued,  and  find  nothing 
that  would  entitle  the  plaintiff  to  a  reversal. 

The  record  is  not  wholly  free  from  technical  errors, 
but  such  as  we  note  are  clearly  nonprejudicial. 

The  judgment  of  the  lower  court  must,  therefore, 
be  affirmed. 


In  the  Matter  of  the  Will  of  Heney  Van  Houten, 
deceased. 

Wills:    contest:    review  on  appeal.    Where  it  is  contended  on  ap- 

1  peal  by  the  proponents  of  a  will  that  a  verdict  should  have  been 
directed  in  their  favor,  as  against  a  contention  of  incapacity  on 
the  part  of  the  grantor,  the  court  will  assume  the  truth  of  con- 
testant's evidence. 

Same.    Where  both  the  questions  of  mental  competency  and  undue 

2  influence  in  the  execution  of  a  will  are  submitted  to  the  jury  and 
both  are  determined  affirmatively,  the  fact  that  the  finding  upon 
one  of  the  issues  was  without  support  in  the  evidence  will  not 
entitle  the  proponent  to  a  reversal,  if  there  was  evidence  on  which 
the  other  finding  can  be  upheld. 

Evidence:    transactions   with   a   decedent.     The   contestant   of   a 

3  will  and  heir  of  the  testator  is  incompetent  to  testify  to  a  trans- 
action between  the  testator  and  a  third  party  and  the  conversa- 
tion relating  thereto,  where  it  appeared  that  the  witness  was  pres- 
ent at  the  suggestion  of  the  third  paHy  to  attend  to  and  look  af- 
ter the  interests  of  the  testator,  and  he  in-  fact  transacted  the 
business  in  question  for  him. 

Same:    sufficiency  of  offer:  review  of  ruling.    Where  it  appeared 

4  in  the  abstract  that  the  proponents  of  a  will  identified  and  offered 
separately  the  notice,  petition  and  answer  in  a  proceeding  by  one 
of  contestants  for  the  appointment  of  a  guardian  of  testator's 
estate  on  the  ground  of  his  mental  incapacity,  and  it  also  ap- 
peared that  the  record  of  the  proceedings,  among  which  was  a 
judgment  dismissing  the  petition  on  the  merits,  was  offered,  there 
was  a  sufficient  showing  of  an  offer  of  the  judgment  to  authorize 
a  review  of  the  ruling  excluding  it. 
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Wills:    contest:   mental  CAPAaTv:  evidence.    A.  judgment  dismiss- 

5    ing  proceedings  for  the  appointment  of  a  guardian  of  the  estate 

of  a  testator,  instituted  on  the  ground  of  mental  incompetency, 

is  admissible  as  bearing  upon  his  mental  condition  at  the  time  of 

his  subsequent  execution  of  a  wilL 


Appeal  from  Mahaska  District  Court — ^W.  G.  Clements, 

Judge. 

Wednesday,  Febbuaey  16,  1910. 

Proceedings  for  probate  of  will.  Contest  by  cer- 
tain heirs  who  were  dissatisfied  with  the  distribution  of  the 
property  provided  for  in  said  instrument.  Verdict  and 
judgment  for  contestants  and  proponents  appeal. — Reversed. 

Hayes  <&  Amos  and  Oeorge  O.  Oaass,  for  appellants. 

8.  A.  Reynolds,  John  N.  McCoy,  and  F.  H.  Peterson, 
for  appellees. 

Weaver,  J. — The  objections  to  the  probate  of  the  will 
are  based  upon  the  alleged  mental  incompetency  of  the 
testator  and  undue  influence  under  which  it  was  exe- 
cuted. Henrv  Van  Houten  was  a  native  of  Holland, 
who  emigrated  to  this  country  after  arriving  at  years  of 
maturity.  He  was  well  educated,  had  been  a  teacher,  and 
until  he  came  to  this  country  and  settled  in  Iowa  had  not 
been  engaged  in  farming.  He  was  bom  in  the  year  1812, 
and  was  twice  married.  By  his  first  marriage  he  had 
several  children.  His  second  wife  was  a  widow  and 
brought  to  the  family  several  children  of  her  first  marriage 
and  one  child  bom  to  her  and  deceased  survives.  After 
tarrying  awhile  in  the  Eastern  states  deceased  came  to 
Iowa  in  1853,  and  founded  a  home  in  a  Dutch  settlement 
in  the  central  part  of  the  state.  Here  he  resided  until 
his  death  at  the  advanced  age  of  «bout  ninety-six  yeers. 
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He  acquired  a  farm  of  some  three  hundred  to  four  hundred 
acres,  which  was  paid  for,  and  he  enjoyed  a  fair  degree  of 
comfort  and  prosperity.  Not  being  reared  as  a  farmer, 
he  did  very  little  of  the  actual  work  of  cultivating  and 
improving  his  land,  but  for  many  years  relied  very  largely 
upon  his  children  and  stepchildren,  most  of  whom  con- 
tinued in  the  family,  assisting  in  working  and  caring  for 
the  farm,  for  several  years  after  reaching  their  majority. 
In  time,  however,  all  the  children,  save  a  daughter  who 
remained  with  him  till  the  end  of  his  life,  went  out  to  their 
own  homes,  or  in  pursuit  of  their  own  enterprises.  Among 
the  children  of  the  first  marriage  were  two  sons  Elko  and 
William,  who  with  one  sister  are  the  contestants  herein. 
The  two  sons  named,  having  gone  into  business  on  their 
own  account,  met  with  reverses,  and  their  father  was 
compelled  to  pay  debts  to  a  considerable  amount  contracted 
by  them,  and  on  which  he  was  liable  as  their  surety.  After 
this  occurrence  the  relations  between  father  and  sons 
became  for  a  time  at  least  unpleasant,  and  he  was  wont 
to  refer  to  his  financial  loss  on  their  account  with  bitter- 
ness. With  advancing  years  he  became  to  some  extent 
debilitated,  physically,  and,  as  contestants  claim,  mentally 
as  well.  In  1904,  or  perhaps  u  year  or  two  prior  to  thai; 
date,  he  called  upon  Mr.  Neyenesch,  an  old  friend  and 
fellow  countryman,  to  prepare  his  will.  Mr.  Neyenesch 
drew  the  will,  as  he  says,  according  to  the  direction  and 
dictation  of  Van  Houten,  and  it  was  then  duly  executed  by 
him.  By  this  instrument  he  gave  to  his  son  Elko  the  sum 
of  $1  only.  To  his  minor  grandson,  a  son  of  William,  he 
gave  a  half  interest  in  fifty  acres  of  land,  and  certain  books, 
but  made  no  provision  for  William,  except  the  use  of  the 
property  given  the  grandson  until  the  latter  should  reach 
his  majority.  The  bulk  of  the  remainder  of  his  estate, 
both  real  and  personal,  he  gave  to  Syke  Van  Houten,  the 
daughter  who  had  remained  with  him  and  cared  for  him. 
On  January  20,   1906,  he  dalled  Mr,  Nevenescb  to  hig 
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homey  and  procured  him  to  prepare  a  new  wiU,  which 
was  executed,  and  the  first  instrument  destroyed.  The 
principal  change  made  by  the  later  will  in  the  disposition 
of  his  estate  was  the  withdrawal  of  a  small  bequest  made 
to  his  daughter  Neeltje  Van  der  Tunk,  living  in  Holland. 
As  to  his  sons  Elko  and  William,  the  second  will  was  a 
copy  or  repetition  of  the  first.  In  1908,  two  and  one-half 
years  after  the  execution  of  the  second  will,  and  four 
years  at  least  after  the  date  of  the  first  one,  William  Van 
Houten  filed  petition  in  the  district  court,  alleging  that  his 
father  Henry  Van  Houtem  was  of  unsound  mind  and  in- 
competent to  manage  and  care  for  his  property,  and  was 
wasting  the  same,  for  which  reasons  he  asked  the  court  to 
appoint  a  guardian  to  care  for  and  preserve  the  estate. 
The  deceased  appeared  to  this  proceeding,  and  joined  issue 
upon  the  allegation  of  the  petition,  and  alleged  his  perfect 
competency  to  manage  and  control  his  own  property  and 
business.  The  cause  was  tried  to  the  court,  which  found 
the  allegations  of  the  petition  had  not  been  sustained,  and 
entered  judgment  for  the  defendant.  Among  other  things 
put  in  evidence  upon  siaid  trial  was  the  deposition  of 
Henry  Van  Houten,  which  has  been  introduced  into  the 
present  record. 

The  foregoing  statement  of  some  of  the  salient  features 
of  the  history  of  this  controversy  has  seemed  necessary  in 
order  to  make  entirely  clear  the  point  and  bearing  of 
appellant's  exceptions  to  certain  rulings  of  the  trial  court 
As  has  already  been  stated,  the  contestants  allege,  first, 
that  at  the  date  of  the  will  the  testiator  was  of  unsound 
mind,  and  without  testamentary  capacity;  and,  second, 
that  the  execution  of  the  will  was  procured  by  undue  in- 
fluence exercised  by  the  daughter  Syke  Van  Houten  and 
others.  The  jury  found  for  the  contestants  on  both  propo- 
sitions. 

I.  It  is  contended  for  the  appellants  that  there  is 
no   evidence    upon   which    the    finding    against    the    testa- 
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mentary  capacity  of  the  deceased  can  be  sustained,  and  that 

the    court   should    have    directed    a    verdict 

review  on      "   thorcon  in  f avoF  of  the  proponents.   As  a  new 

trial  must  be  awarded  for  reasons  hereinafter 

stated,  it  is  proper  that  we  refrain  from  any  discussion 

of  the  evidence  further  than  to  say  that,  while  the  testator 

is  shown  to  have  been  a  man  of  much  more  than  ordinary 

intelligence,    and    appears   to   have    retained    his    faculties 

in  a  remarkable  degree  to  an  age  beyond  the  years  allotted 

to  an  average  person,  yet  if  we  assume  the  truth  of  all  the 

evidence  offered  in  support  of  the  contestant's  claims  (and 

we  must  so  assume  in  considering  whether  a  verdict  should 

have  been  directed),  we  can  not  say  as  a  matter  of  law 

that  it  did  not  present  g  question  of  fact  for  the  jury. 

II.  A  careful  examination  of  the  record  discloses 
an  entire  absence  of  evidence  on  which  to  base  a  finding 
of   undue   influence,    and    in   our   judgment   this   question 

should  have  been  withdrawn  from  the  jury. 

But  the  court  is  committed  to  the  rule  that, 
where  the  questions  of  mental  incompetency  and  undue 
influence  are  both  submitted  to  the  jury,  and  both  are 
determined  affirmatively,  the  fact  that  the  finding  upon 
one  of  them  is  without  support  in  the  evidence  does  not 
entitle  the  proponent  to  a  reversal  if  there  is  evidence  on 
which  the  other  finding  can  be  upheld.  Will  of  SellicJc, 
125  Iowa,  680;  Beit's  Estate,  113  Iowa,  115;  Wharton's 
Estate,  132  Iowa,  716.  If  the  question  were  one  of  first 
impression,  the  writer  would  be  strongly  inclined  to  the 
opposite  conclusion,  and  to  hold  that  manifest  error  in  the 
submission  of  either  question,  and  particularly  where  the 
finding  of  the  jury  thereon  is  also  manifestly  erroneous, 
is  ground  for  reversal;  but  the  rule  as  stated  has  been  too 
often  followed  to  be  now  discarded  without  introducing 
imfortunate  confusion  in  our  decisions. 

III.  The  contestant  William  Van  Houten  as  a  wit- 
ness in  his  own  behalf  waa  permitted,  over  the  objection 
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to  his  competency,  to  testify  to  a  transaction  in  which  his 
EviDEKCE-  father  in  the  year  1905  gave  or  renewed  a 

tnmsactions       promissory  note  to  one  Tilma,  and  to  detail 
decedent  ^j^^  conversation  had  and  other  incidents  of 

that  occasion.  It  is  the  claim  of  the  appellants  that 
this  witness  took  part  or  participated  in  the  transac- 
tion referred  to,  and  was  therefore  incompetent  to  testify 
concerning  it.  Under  the  record  presented  we  think  the 
objection  should  have  been  sustained.  Accordii^  to  the 
showing  of  the  witness  himself  he  was  there  at  the  sugges- 
tion of  Tilma  to  see  that  "everything  was  done  straight," 
or,  as  we  understand  the  expression,  to  protect  the  interests 
of  his  father,  and  see  that  no  advantage  was  taken  of  him. 
He  further  says  there  was  no  one  there  but  himself  to  act 
for  his  father,  and  that  he  filled  out  the  note  for  his  father's 
signature.  That  he  may  have  done  it  at  the  request  or 
suggestion  of  Tilma  instead  of  his  father  is  immaterial. 
He  was  a  factor  in  that  transaction,  and  clearly  within  the 
prohibition  of  the  statute. 

IV.     The  proponents  offered  in  evidence  the  original 
notice,  petition,  answer  and  judgment  in  the  proceedings 
to  which  we  have  above  referred  as  having  been  instituted 
by  William  Van  Houten  to  have  his  father 
sSfficiency  adjudged  mentally   incompetent   to  care   for 

rc^cw  of  his  estate  and  to  appoint  a  guardian  for  that 

purpose.  The  court  sustained  the  contest- 
ants' objection  to  the  offer,  but  after  the  case  had  been 
closed,  and  before  it  had  been  submitted  to  the  jury, 
changed  the  ruling  in  part,  and  admitted  in  evidence  the 
original  notice,  petition  and  answer.  Error  is  assigned 
upon  the  exclusion  from  the  jury  of  the  judgment  dis- 
missing said  proceedings.  Appellees  contend  that  the  rec- 
ord does  not  show  any  offer  of  the  judgment  in  evidence, 
but  we  think  it  sufficiently  appears.  It  is  shown  by  the 
abstract,  and  not  denied,  that  the  proponents  identified 
and  offered  separately  the  notice,  the  petitioii,  and  the 
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answer.  It  is  also  shown  that  the  record  book  was  pro- 
duced, the  record  of  the  proceedings  in  said  case  was  also 
offered,  and  that  among  such  proceedings  is  a  judgment 
dismissing  the  petition  on  the  merits.  To  hold  with 
appellee  that  this  does  not  show  a  suflScient  offer  of  the 
evidence  to  permit  a  review  of  the  ruling  excluding  it  would 
be  to  demand  a  technical  preoi-sion  to  which  very  few 
abstracts  submitted  to  this  court  ever  attain. 

We  have  therefore  to  consider  whether  the  judgment 

in  testator's  favor  in  1908;  upon  the  question  of  his  mental 

incompetency  was   competent   and   admissible   in  evidence 

„,  as  to  his  mental  condition  in  1906  at  the  date 

5.  Wills:  con- 

capacityi"**^  of  the  will  in  controversy.  From  the  fact 
evidence.  -  ^j^^.  ggj^j^^y  qj.  insanity  exists  at  a  given  time 
it  does  not  necessarily  follow  that  the  same  condition  existed 
at  a  date  two  years  earlier,  though  in  certain  forms  of 
mental  unsoundness  inferences  may  be  drawn  as  to  the 
period  of  its  development  and  the  probability  or  improbalbil- 
ity  of  its  continuance.  In  this  case,  if  the  testator's  mind 
was  unsound  at  the  date  of  the  will,  it  is  entirely  certain  that 
such  unsoundness  was  of  the  kind  usually  called  "senile 
dementia"  or  senile  decay,  a  decay  of  mental  powers  re- 
sulting from  old  age.  It  is  progressive  and  incurable. 
While  the  process  of  deterioration  miay  sometimes  be 
delayed,  the  ground  lost  is  never  recovered.  There  are 
no  periods  of  convalescence,  no  lucid  intervals,  and  when 
once  a  condition  of  incompetency  is  reached,  it  is,  in  the 
very'nature  of  the  case,  permanent.  It  follows  inevitably 
that  if  the  proponents  of  a  will  made  in  1906  can  establish 
to  the  satisfaction  of  the  jury  that  the  testator  was  mentally 
competent  to  transact  business  in  1908,  he  was  not  a  senile 
incompetent  at  the  date  of  the  will  made  in  1906,  and  if 
judgment  in  the  guardianship  proceedings  has  any  proba- 
tive force  or  value  on  that  proposition,  its  offer  in  evidence 
should  have  been  sustained.  The  question  is  one  which 
has  been  quite  frequently  considered  in  other  etatee,  but 
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80  far  as  we  have  been  able  to  discover  has  never  been 
directly  ruled  upon  by  this  court 

In  the  Fenton  Case,  97  Iowa,  195,  the  point  was 
raised,  but  the  decision  thereof  was  expressly  reserved. 
It  is  manifest  that  such  record  can  not  be  admitted  as 
evidence  of  a  former  adjudication  in  the  ordinary  sense  of 
that  term.  It  is  more  nearly  like  a  finding  in  a  proceeding 
in  rem  where,  as  a  matter  of  public,  interest  and  right,  and 
for  his  own  protection,  the  mental  competency  of  an  individ- 
ual is  determined.  If  a  person  be  insane,  and  thereby  a 
menace  to  public  safety,  or,  if  not  violent  or  dangerous,  yet 
so  mentally  unsound  that  he  is  liable  to  waste  his  estate 
arid  become  a  public  charge,  the  law  provides  methods  by 
which  the  rights  and  interests  of  the  public  and  of  the 
insane  person  himself  may  be  preserved  and  protected. 
If  it  be  thought  desirable  that  he  be  restrained  of  his 
liberty  or  committed  to  a  hospital  for  treatment,  complaint 
may  be  laid  before  the  commissioners  of  insanity  of  his* 
county,  and  upon  hearing  the  truth  may  be  judicially  deter- 
mined and  proper  orders  made.  But  if  personal  restraint 
be  thought  not  necessary,  he  may  be  summoned  into  court, 
and  if  the  charge  of  insanity  is  sustained,  a  guardian  will 
be  appointed  and  authorized  to  take  charge  and  control  of 
his  property.  In  neither  case  is  the  proceeding  an  adver- 
sary one  in  the  same  sense  that  the  plaintiff  seeks  or  can 
be  granted  any  relief  against  the  defendant.  While  such 
plaintiff  may  be  a  prospective  heir  or  a  creditor,  and  by 
such  proceedings  hope  to  indirectly  benefit  himself,  yet 
it  is  not  in  such  capacity  or  right  that  he  is  permitted  to 
institute  the  proceedings.  Any  citizen  of  the  jurisdiction 
has  a  right  to  bring  it,  and  in  so  doing  he  represents  the 
public.  If  the  defendant  be  adjudged  mentally  incompetent, 
and  a  guardian  be  appointed,  every  person — or  at  least 
every  person  within  that  jurisdiction — is  held  to  take  notice 
of  it,  and  persons  thereafter  dealing  with  the  one  under 
guardianship  do  so  at  their  peril.    In  New  York  and  some 
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other  states  all  contracts  made  with  a  person  under  guardian- 
ship are  held  absolutely  void,  even  though  made  with 
strangers  having  no  actual  knowledge  of  the  ward's  mental 
incapacity.  L'Amoreux  v.  Crosby,  2  Paige  (N.  Y.)  422, 
(22  Am.  Dec.  655) ;  Wadsworth  v.  SharpsteeUy  8  N.  Y. 
388  (59  Am.  Dec.  499),  and  even  as  to  contracts  made 
before  lunacy  proceedings  are  instituted,  if  the  finding  is 
to  the  effect  that  mental  incompetency  has  existed  from  a 
time  anterior  to  the  making  of  such  contracts,  the  inquisi- 
tion is  held  to  be  prima  facie  evidence  of  incapacity  at 
such  date.  But  the  presumption,  whether  conclusive  or 
rebuttable,  "extends  to  all  the  world,  and  includes  all 
persons,  whether  'they  have  notice  of  the  inquisition  or  not." 
Hughes  v.  Jones,  116  N.  Y.  67  (22  X.  E.  446,  5  L.  K.  A. 
637,  15  Am.  St.  Rep.  386) ;  Hart  v.  Deamer,  6  Wend.  (N. 
Y.)  497;  Osierhout  v.  Shoemaker,  3  Hill  (N.  Y.)  513; 
1  Greenl.  Evidence,  section  556.  In  most  jurisdictions 
the  rule  is  somewhat  less  rigid  than  in  New  York,  but  it 
is  everywhere  held  with  almost  entire  unanimity  that  such 
finding,  whether  of  soundness  or  unsoundness,  is  at  least 
prima  facie  evidence  of  the  fact  so  found.  See  17  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  606;  7  Ency.  of  Evidence,  477. 
Speaking  to  this  point,  Mr.  Wigmore  says:  "There  is 
not,  and  never  has  been,  any  doubt  as  to  the  admissibility 
of  an  inquisition  of  lunacy  in  any  litigation  whatever  to 
prove  the  person's  mental  condition  at.  the  time.  The  only 
controversy  has  been  whether  it  is  conclusive."  3  Wig- 
more's  Evidence,  section  1671.  Treating  of  the  same  sub- 
ject, another  author  says:  "An  adjudication  of  insanity 
Avill  stand  thenceforward  until  reversed  as  proof  of  the 
fact,  and  the  burden  of  proof  will  shift  to  the  party  alleging 
samity.  So  if  the  finding  of  the  former  tribunal  established 
the  sanity  of  the  party,  it  seems  that  finding,  while  not 
conclusive  of  sanity,  is  competent  evidence  to  prove  it." 
Buswell  on  Insanity,  section  194.  To  say  that  the  finding 
of  the  court  that  the  defendant  is  sane  is  of  no  force  or 
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effect^  except  as  against  the  person  entering  the  complaint, 
would  give  rise  to  grossest  injustice.  If  such  were  the  rule, 
on  the  very  day  he  is  found  sane  in  an  action  brought  by 
A.,  he  may  be  subjected  to  a  second  action  by  B.,  and  so 
on  indefinitely  until  he  is  exhausted  in  both  mind  and 
estate,  or  a  dozen  such  proceedings  might  be  pending  against 
him  at  the  same  time,  and  none  be  subject  to  a  plea  in 
abatement  on  the  ground  of  another  action  pending.  Surely 
such  can  not  be  the  intent  of  the  law  and  an  adjudication 
once  had  in  an  action  regularly  brought  and  prosecuted 
must  be  given  some  force  and  effect  against  the  world  at 
large,  and  it  is  well  within  the  bounds  of  reason  and 
precedent  to  say  that  it  affords  at  least  prima  facie  proof 
of  his  status  as  there  found.  Den  v.  Clark,  10  N.  J.  Law, 
217  (18  Am.  Dec.  417).  It  follows  that  the  record  of 
the  adjudication  in  the  guardianship  proceedings  should 
have  been  admitted   in  evidence. 

Other  questions  argued  are  not  likely  to  arise  on 
another  trial,  and  need  not  be  further  considered. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  reversed,  and  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  the  foregoing  opinion.  Costs 
of  this  court  will  be   taxed  to  the  contestants. 

Reversed. 


August  H.  W.  Rubber,  Appellee,  v.  Frank  ^eoles. 
Appellant. 

Contracts:  oral  MODincATioN :  evidence:  statute  of  frauds.  The 
I  statute  of  frauds  does  not  forbid  an  oral  contract  or  proof  of 
the  same,  it  only  forbids  oral  evidence  of  a  contract  which  is 
within  its  provisions.  So  that  where  the  plaintiff  pleads  an  oral 
modification  of  a  written  contract  concerning  which  no  material 
issue  is  raised  by  the  answer,  and  the  real  question  presented  is, 
which  of  the  parties  breached  the  oral  contract,  the  statute  of 
frauds  has  no  application. 
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Same.     An  oral  contract  for  the  sale  of  crops  not  in  existence  is 

2  valid  and  provable  by  parol,  and  any  subsequent  modification  may 
be  so  proven. 

Verdict:    inadequacy:  correctton  bv  the  court :  new  trial.    Where 

3  the  jury  is  instructed  to  return  a  verdict  for  plaintiff  in  a  speci- 
fied sum,  or  nothing,  but  the  verdict  is  in  fact  rendered  for  a 
less  sum  than  directed,  the  court  has  authority  simply  to  set  the 
verdict  aside  subject  to  the  condition  that  defendant  submit  to 
the  larger  verdict  or  to  a  new  trial;  a  verdict  for  a  less  sum  than 
that  authorized  can  not  be  corrected  by  the  court  arbitrarily. 

Same:    new  trial.     Where  there  is  evidence  to  sustain  the  verdict 

4  in  the  amount  rendered  the  fact  that  a  larger  verdict  might  have 
been  found  under  the  evidence  is  not  ground  for  a  new  trial. 

Same:  appeal:  entry  of  judgment.    Where  there  was  no  error  entit- 

5  ling  defendant  to  a  new  trial  the  action  of  the  court  in  increasing 
the  amount  of  the  verdict  will  not  authorize  a  new  trial,  but  the 
appellate  court  may  remand  the  case  with  direction  to  enter  judg- 
ment on  the  verdict  as  returned  by  the  jury,  the  appellee  not 
asking  for  a  new  trial. 

Appeal  from  Ida  District  Court. — Hon.  F.  M.  Powers, 

Judge. 

Thursday,  June   16,   1910. 

Action  for  damages  for  breach  of  contract.  There 
was  a  verdict  for  the  plaintiff  for  $133.50.  On  motion 
of  the  plaintiff,  the  trial  court  raised  the  verdict  to  $749 
and  entered  judgment  for  such  amount  on  the  theory 
that  the  plaintiff  was  entitled  to  recover  such  sum  or 
nothing.  The  defendant  moved  for  a  new  trial  which 
motion  was  overruled.  The  defendant  appeals.  Reversed 
and  remanded. 

Johnston  Bros.,  for  appellant. 

W.  A.  Helsell,  for  appellee. 

Evans,    J. — The    original    negotiations    between    the 
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parties  resulted  in  a  written  contract  entered  into  on  April 
13,   1905,  as  follows: 

Odebolt,  Iowa,  April  13,  '05.  This  agreement  made 
this  day  between  Aug.  H.  W.  Reuber,  of  Odebolt,  Iowa, 
and  Frank  Negles,  of  Arthur,  Iowa,  witnesseth:  That  said 
Negles  has  sold  his  1904  and  1905  crops  of  popcorn  to 
said  Reuber.  Said  Negles  agrees  to  deliver  his  1904  crop 
on  or  before  September  15,  1905,  in  good  marketable 
condition,  shelled,  at  $1.20  per  hundred  pounds  in  elevator 
at  Arthur,  free  from  mould,  in  popping  condition,  and 
agrees  to  deliver  his  1905  crop  in  good  marketable  condition 
any  time  after  November  15,  1905,  in  crib  at  Odebolt 
unless  crib  can  be  secured  at  Arthur,  in  which  case  said 
Negles  will  deliver  his  popcorn  at  Arthur,  Iowa.  Said 
Reuber  agrees  to  pay  for  crop  of  1904  at  rate  of  $1.20  per 
hundred  pounds  and  seventy-five  cents  per  hundred  pounds 
for  1905  crop  at  time  of  delivery,  and  also  agrees  to  pay 
said  Negles  as  part  payment  in  July,  1905,  $300.00. 
[Signed]  Frank  Negles.    Aug.  H.  W.  Reuber. 

At  the  time  this  contract  was  entered  into,  defendant's 
1904  crop  was  in  his  crib  and  the  1905  crop  was  yet  to  be 
planted.  On  the  8th  day  of  June,  1905,  this  contract  was 
orally  modified  to  the  extent  that,  in  lieu  of  $300  to  be 
paid  in  July  to  Negles,  the  sum  of  $75  should  be  paid  in 
June,  and  such  sum  was  then  and  there  paid  and  accepted 
on  the  8th  day  of  June.  In  August,  1905,  the  1904 
corn  was  delivered  and  paid  for;  the  previous  payment  of 
$75  being  applied  on  such  purchase  price.  At  that  time 
further  oral  modification  was  agreed  upon  to  the  extent 
that  the  delivery  of  1905  should  be  delayed  until  the 
summer  of  1906.  In  November,  1905,  this  latter  oral 
modification  was  further  modified  to  this  extent,  that  the 
defendant  should  then  forthwith  deliver  about  22,000 
pounds  of  com  in  crib  at  Arthur,  Iowa;  this  amount  being 
a  surplus  for  which  the  defendant  had  not  sufficient  crib 
room.  This  quantity  was  received  by  the  plaintiflF  and  paid 
for.     Upon  the  delivery  of  this  quantity  of  com  a  further 
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oral  modification  was  agreed  upon  between  the  parties  to 
this  extent,  that  the  1905  com  to  be  delivered  in  the  summer 
of  1906  should  be  delivered  shelled  instead  of  on  the  cob 
and  in  the  crib,  and  that  its  price  as  shelled  should  be  $1.25 
per  hundred,  instead  of  $.75  per  hundred  on  the  cob.  To 
this  extent,  there  is  no  dispute  between  the  parties  as  to 
the  terms  of  the  modification.  Certain  points  of  dispute 
between  them  as  to  such  terms  will  be  noticed  later  on.  On 
May  15,  1906,  defendant  notified  the  plaintiff  that  the  com 
was  in  popping  condition  and  he  desired  to  shell  and  deliver 
the  same.  The  plaintiff  agreed  to  come  out  and  examine  it, 
and  he  did  come  out  and  examine  same  on  May  29th.  He 
did  not  see  defendant  that  day,  the  defendant  being  absent 
on  a  trip;  but  he  left  word  with  the  defendant's  son  that 
he  might  deliver  the  corn.  The  defendant  returned  home 
on  June  15th,  and  on  that  day  received  through  his  son  the 
message  from  plaintiff.  Thereupon  he  went  to  plaintiff  on 
June  16th  and  offered  to  shell  and  deliver  the  corn  forth- 
with. At  this  time  the  plaintiff  was  not  willing  to  take  an 
immediate  delivery  of  the  com  on  the  alleged  ground  that  it 
was  not  in  popping  condition.  The  final  word  of  this  day's 
conversation,  according  to  the  defendant,  was:  "I  told  him 
if  he  didn't  take  the  com  I  will  sell  it  to  somebody  else." 
At  this  time  the  corn  was  worth  on  the  market  from  $1.25 
to  $1.40  per  hundred.  The  defendant  did  thereupon  enter 
into  some  negotiations  with  another,  dealer,  but  consum- 
mated no  contract.  On  the  30th  day  of  June,  the  plaintiff 
made  a  formal  demand  for  the  com  which  was  refused  by 
the  defendant.  The  testimony  of  the  plaintiff  at  this 
point  is  that  on  this  day  the  defendant  first  agreed  to 
comply  with  the  demand  and  afterwards  refused.  The 
testimony  of  the  defendant  is  that  he  did  not  on  this  day 
agree  to  deliver,  but  immediately  refused.  At  or  about  this 
time,  the  com  was  worth  $2.10  on  the  market.  On  July 
2d  defendant  sold  to  another  his  entiie  crop,  consisting  of 
81,720  pounds,  for  $2.10  per  hundred. 
Vol.  147  Ia.— 47. 
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I.  Appellant  contends  that  the  contract  between  the 
parties  was  one  within  the  statute  of  frauds,  and  was  there- 
fore required  to  be  in  writing;  that  any  alleged  oral  modifi- 
cation thereof  converted  it  into  a  parol  con- 
orai  modifica-     tract ;  and  that  no  oral  evidence  was  admis- 

tion:  evidence:        .,  i-i*  i»i»»/i»  i-i» 

stotu^  of  Bible  m  favor  of  plaintiff  as  a  basis  for 
affirmative  relief.  This  point  was  urged  in 
the  form  of  objections  to  evidence  offered  on  behalf  of 
plaintiff,  and  the  same  question  is  presented  here.  On 
behalf  of  plaintiff,  it  is  urged  that  the  question  thus  argued 
by  the  defendant  does  not  arise  upon  this  record,  and  we 
think  the  plaintiff  must  be  sustained  in  this  contention. 
It  is  conceded  and  pleaded  by  both  parties  that  there  was 
an  oral  modification  of  such  written  contract.  Each  party 
sets  out  in  his  pleading  the  terms  of  the  alleged  oral 
modification.  The  defendant  in  his  answer  sets  out  such 
oral  modification  as  follows: 

Avers  the  facts  to  be  that  some  time  in  August,  1905, 
by  mutual  consent  between  the  parties  hereto,  said  written 
contract  was  abandoned  and  set  aside,  and  it  was  then  and 
there  orally  agreed  by  and  between  the  parties  hereto  that 
plaintiff  was  to  purchase  of  the  defendant  his  1905  crop 
of  popcorn.  That  the  same  was  to  be  delivered  by  this 
defendant  at  Arthur,  Iowa  (as  soon  as  the  same  was  in 
popping  condition,  for  which  the  plaintiff  was  to  pay 
defendant  $1.25  per  hundred  pounds  shelled  com.  That 
in  May,  1906,  said  com  being  in  popping  condition,  this 
defendant  tendered  the  same  to  plaintiff,  and  plaintiff  failed 
and  refused  to  accept  or  to  pay  for  the  same..  And  again 
in  June,  1906,  this  defendant  again  tendered  said  com  to 
the  plaintiff,  and  this  plaintiff  refused  to  accept  the  same 
or  to  pay  for  the  same. 

These  averments  are  precisely  the  same  as  the  aver- 
ments of  the  plaintiff  in  his  petition,  except  that  the  plain- 
tiff avers  that  the  time  of  delivery  in  the  summer  of  1906 
was  to  be  at  his  option;  whereas,  the  defendant  avers  that 
such  delivery  was  to  be  made  when  the  com  was  in  "pop- 
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ping  condition."  Under  the  evidence  this  difference  in  the 
pleadings  has  become  quite  immaterial.  Under  the  undis- 
puted testimony  the  plaintiff  exercised  his  option,  if  any  he 
had,  on  May  29th,  And  at  that  time  directed  a  delivery. 
The  only  difference  in  the  testimony  of  the  two  parties  at 
this  point  is  that  the  plaintiff  contends  that  he  directed 
such  delivery  at  that  time  provided  the  com  waa  in  good 
popping  condition.  He  also  testified  as  a  witness  that  he 
ascertained  from  subsequent  tests  that  it  was  not  in  good 
popping  condition.  The  contention  of  the  defendant  as 
a  witness  was  that  it  was  in  good  popping  condition  at  that 
time.  After  May  29th,  therefore,  the  issue  between  the 
parties  was  confessedly  narrowed  down  to  the  question 
whether  the  com  was  in  popping  condition.  If  it  was,  the 
defendant  had  a  right  to  deliver  the  same  forthwith  accord- 
ing to  the  terms  of  the  oral  contract  as  he  claimed  it,  and 
he  had  the  same  right  to  deliver  it  according  to  the  terms 
of  plaintiff's  direction  in  the  exercise  of  his  alleged  option 
on  May  29th,  as  testified  to  by  the  plaintiff. 

Our  statute  of  frauds  is  a  statute  of  evidence.  It  does 
not  forbid  an  oral  contract  nor  render  an  alleged  oral 
contract  void  or  invalid.  It  only  forbids  oral  evidence 
of  a  contract  which  is  within  its  provisions.  It  permits 
the  plaintiff  to  call  his  adversary  as  a  witness  and  to 
establish  the  alleged  contract  by  his  oral  evidence  if  he 
can.  In  this  case  the  pleading  of  the  defendant  made  no 
issue  as  to  the  terms  of  the  oral  modification  pleaded 
except  at  one  point  already  indicated  and  which  we  hold 
•  to  be  immaterial.  The  vital  issue  made  by  the  parties 
under  their  pleadings  was:  Which  of  them  was  guilty  of 
breaching  the  contract?  Oral  evidence  on  this  question  is 
not  covered  by  the  statute  of  frauds.  The  evidence  on 
behalf  of  defendant  tended  to  show  that  the  plaintiff  was 
himself  guilty  of  a  breach  of  the  contract  by  his  verbal 
refusal  on  June  16th  to  receive  an  immediate  delivery.  If 
the  plaintiff  was  justified  in  this  refusal,  then  the  evidence 
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of  the  defendant  tended  to  show  a  breach  of  the  contract 
on  his  own  part  on  that  date  in  his-  announcement  of  pur- 
pose to  sell  to  another  because  of  the  plaintiffs  refusal. 
Substantially  the  only  issue  submitted  to  the  jury  by  the 
trial  court  was  the  question  of  which  party  was  guilty  of 
the  breach,  although  the  attention  of  the  jury  was  not 
directed  on  this  question  to  the  particular  date,  June  16th. 

Defendant  requested  the  following  instruction  (No.  5) : 
"If  you  find  that  defendant  has  established,  by  a  preponder- 
ance of  the  evidence,  that  the  contract  in  controversy  was 
as  claimed  by  defendant,  to  wit,  that  the  com  should  be 
accepted  by  the  plaintiff  as  soon  as  the  same  was  dry  and 
in  popping  condition,  and  you  should  further  find  that  said 
com  was  dry  and  in  popping  condition  on  the  16  th  day  of 
June,  1906,  and  that  the  defendant  tendered  the  corn  to 
plaintiff  and  he  refused  to  accept  the  same,  then  you  are 
told,  as  a  matter  of  law,  that  the  plaintiff  can  not  recover 
and  your  verdict  must  be  for  the  defendant."  And  this  was 
given  by  the  court  in  substance  under  the  same  number. 

There  is  the  further  consideration  that  there  were  four 
successive  oral  modifications  and  that  performance  or  part 
performance  was  had  in  pursuance  of  the  first  three.  If 
by  reason  of  these  oral  modifications  the  con- 
tract between  the  parties  became  parol  as  a 
matter  of  law,  then  it  became  such  parol  contract  on  June 
8,  1905.  At  that  time  the  crop  of  1905  was  not  in  exist- 
ence, and  an  oral  contract  with  reference  thereto  was  valid 
and  provable  by  oral  evidence  according  to  section  4626  of 
the  Code.  We  do  not  see  how  the  subsequent  modifications, 
could  change  the  contract  in  respect  to  the  parol  character 
thus  acquired  on  June  8th,  nor  change  the  relation  which 
it  sustained  to  the  statute  of  frauds. 

Without  passing  at  all,  therefore,  nor  intimating  any 
opinion  as  to  the  legal  merits  of  the  point  here  raised  by 
appellant,  we  are  well  satisfied  that  the  argument  is  not 
available  to  him  upon  this  record. 
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11.     As  already  indicated,  the  verdict  was  for  $133.50, 

The  plaintiff  filed  a  motion  that  the  verdict  be  "corrected," 

and  that  $749  be  inserted  as  the  amount  thereof,  in  lieu 

of  the  amount  inserted  by  the  jury.     This 

inadequacy:       motiou  the  court  sustaiucd  and  in  form  cor- 

correction  by  .  i        .     i  i. 

^w^TiaL*  rected  the  verdict  and  entered  a  judgment  for 
$749.  This  was  done  manifestly  upon  the 
theory  that,  if  the  jury  found  for  the  plaintiff  at  all,  it 
could  not  be  for  less  than  the  larger  sum  named.  In  so 
changing  the  verdict,  the  trial  court  manifestly  erred.  If 
it  were  true  on  the  record  that  the  verdict  should  have  been 
for  $749  or  nothing,  even  then  the  trial  court  would  be 
warranted  only  in  setting  aside  the  verdict  and  granting  a 
new  trial.  It  is  argued  by  appellee  at  this  point  that  the 
trial  court  would  have  been  justified  in  instructing  the  jury 
that,  if  they  found  for  the  plaintiff,  it  must  be  for  $749 
and  no  less,  and  that  if,  in  the  face  of  such  instruction, 
the  jury  had  rendered  a  verdict  for  $133.50,  such  verdict 
would  be  in  plain  disregard  of  the  instructions,  and  the 
court  would  therefore  be  justified  in  ignoring  the  lesser 
sum  found  by  the  jury,  and  inserting  the  larger  amount 
stated  in  the  instructions.  The  argument  is  not  supported 
by  our  previous  decisions,  nor  is  it  sound  in  principle. 
Even  if  the  court  had  instructed  the  jury  to  return  a  verdict 
for  plaintiff  for  $749  or  nothing,  and  if  the  verdict  actually 
returned  by  the  jury  for  $133.50  had  been  rendered  in  the 
face  of  such  instruction,  even  then  the  court  could  only  set 
the  verdict  aside,  except  that  it  might  impose  a  condition 
upon  the  defendant  that  he  submit  to  the  larger  judgment 
or  submit  to  a  new  trial.  This  is  the  utmost  extent  to 
which  we  have  ever  gone  in  such  cases.  It  is  argued  that 
a  finding  in  favor  of  the  plaintiff  for  any  sum  is  equivalent 
to  a  special  finding  that  he  was  entitled  to  recover,  and 
that,  where  the  amount  of  his  recovery  "\yas  a  mere  matter 
of  computation  under  the  law,  the  court  might  state  such 
amount  in  its  instructions ;  and,  if  so,  that*  it  might  equally 


Digitized  by 


Google 


742  EuEBEB  V.  Negles.  [147  Iowa 

insert  the  amount  in  the  verdict  after  its  return  if  the  jury 
ignored  such  instruction.  But  if  a  jury  were  instructed 
to  return  a  verdict  for  $749  or  nothing,  and  if  in  the  face 
of  such  instructions  it  returned  a  verdict  for  $133.50,  it 
could  as  well  be  argued  that  the  refusal  of  a  jury  to  allow 
$749  was  equivalent  to  a  special  finding  that  he  was  not. 
entitled  to  recovery  at  all.  So  that  a  verdict  for  the  plain- 
tiff for  a  less  amount  than  was  warranted  under  the  in- 
structions might  furnish  ground  to  either  party  to  ask  that 
it  be  set  aside. 

III.  There  is  the  further  reason  why  the  action  of 
the  trial  court  was  erroneous.  It  is  manifest  that  the  court 
proceeded  upon  the  assumption  that  the  only  evidence  in 
^  Same:  ^^^  rccord  tending  to  show  a  breach  of  the 

new  triaL  coutract   related   to   June   30,    1906.      It   is 

contended  for  defendant  that  there  was  evidence  in  the 
record  tending  to  show  such  breach  on  June  16,  1906,  and 
we  think  this  contention  must  be  sustained.  It  is  true  the 
defendant  contends  that  the  breach  on  June  16  th  was  on 
the  part  of  the  plaintiff,  and  it  may  be  that  the  preponder- 
ance of  the  evidence  is  to  that  effect.  If  the  jury  should 
find,  however,  that  the  plaintiff  was  justified  in  his  refusal 
of  June  16  th,  then  the  evidence  did  tend  to  show  a  breach 
then  and  there  on  the  part  of  the  defendant.  The  trial  court 
instructed  the  jury  that  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  the  market  price 
on  the  date  of  the  breach.  Applying  this  instruction  to 
June  16  th  and  the  state  of  the  market  on  that  date,  the 
verdict  was  in  exact  accord  with  that  instruction  and  the 
evidence. 

We  think,  therefore,  that  there  was  evidence  to  sus- 
tain the  verdict  in  the  amount  rendered,  and  that  in  this 
respect  the  verdict  furnished  no  ground  for  a  new  trial  to 
either  party.  For  this  error  in  entering  judgment  for  a 
larger  amount  than  the  verdict,  the  case  must  be  reversed 
and  remanded. 
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Tte  appellant  asks  that,  if  the  case  be  reversed  upon 

this  ground,  we  remand  it  for  a  new  trial.     This  demand 

is  resisted  by  the  appellee  as  we  understand  his  argument. 

In  any  event,  the  appellee  did  not  ask  for  a 

appeal:  entry     uew  trial  in  the  court  below,  nor  does  he  ask 

of  judgment.        i  ^  ^  ,  i     i    i.  •    i 

here  that  the  case  be  remanded  for  a  new  trial 
if  reversed  on  this  ground.  We  find  no  error  in  the  record 
entitling  the  defendant  to  a  new  trial.  It  will  be  ordered, 
therefore,  that  the  judgment  below  be  reversed,  and  that 
the  case  be  remanded,  with  directions  to  the  trial  court  to 
enter  judgment  on  the  verdict  as  rendered  by  the  jury  for 
$133.50  with  6  percent  interest  thereon  from  the  date  of  the 
verdict.    Reversed  and  remanded. 


C.  R.  RoBBiNs,  Appellant,  v.  J.  B.  Archeb,  Appellee. 

Easements:  right  of  way:  forfeiture:  injunction.  Where  the 
purchaser  of  a  tract  of  land  also  acquired  from  his  grantor,  as 
a  part  of  the  consideration,  a  road  thereto  over  other  land  be- 
longing to  the  grantor,  for  such  time  as  he  should  keep  the  gates 
opening  into  the  same  closed,  the  easement  thus  acquired  could 
not  be  forfeited  at  the  pleasure  of  the  grantor  or  his  grantees, 
but  only  upon  breach  of  the  condition  upon  which  the  easement 
was  granted. 
The  evidence  is  held  insufficient  to  show  a  breach  of  the  condition 
and  plaintiff  is  entitled  to  a  protection  of  his  rights  in  the  ease- 
ment by  mandatory  injunction,  as  against  defendant's  arbitrary 
closing  of  the  way  granted  and  tender  of  another  way  which  plain- 
tiflF  was  under  no  obligation  to  accept. 

Appeal  from  Taylor  District  Court. — Hon.  H.  M.  Towneb, 

Judge. 

Thursday,  June  16,  1910. 

Suit  in  equity  to  enjoin  defendant  from  obstructing 
a  private  right  of  way,  and  to  compel  him  to  remove  certain 
obstructions  therefrom.    Damans  were  also  claimed  b^c^us^ 
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of  the  alleged  obstruction.  Defendant  pleaded  forfeiture 
of  plaintiff's  rights,  if  he  had  any,  by  reason  of  failing  to 
comply  with  the  conditions  upon  which  the  aaxne  was 
granted,  denied  plaintiff's  right  to  the  easement,  and  further 
pleaded  that  he  was  not  entitled  to  relief  in  equity.  The 
trial  court  gave  plaintiff  judgment  for  the  sum  of  $1,  and  in 
effect  dismissed  the  petition  insofar  as  it  asked  equitable 
relief.    Plaintiff  appeals. — Reversed  and  remanded. 

0.  B.  Haddock  and  William  M.  Jackson,  for  appellant 

E.  A.  Pace  and  McCoun  &  Burrell,  for  appellee. 

Deemeb,  C.  J. — In  the  year  1908  plaintiff  purchased 
the  farm  now  used  and  occupied  by  him  from  one  Jesse 
Clark,  and  as  part  of  the  consideration  therefor  he,  Clark 
conveyed  to  plaintiff  the  right  of  way  in  question  over  other 
lands  belonging  to  Clark.  The  language  of  this  conveyance 
was  as  follows:  "Chauncy  R.  Robbins  to  have  the  use 
of  the  road  now  used  by  Jesse  Clark  out  to  the  street,  not 
to  be  over  sixteen  feet  wide,  as  long  as  he  keeps  the  gates 
closed." 

The  road  thus  conveyed  and  referred  to  while  over 
other  lands  belonging  to  the  grantor  Clark  is  sufficiently 
identified  by  the  testimony.  The  deed  which  conveyed  the 
land  and  this  right  of  way  was  duly  acknowledged  and 
recorded  on  the  8th  day  of  Novem'ber,  1900.  Plaintiff 
immediately  went  into  the  possession  of  the  premises  con- 
veyed, and  commenced  using  the  road  and  continued  in 
the  use  and  occupancy  of  the  same  until  defendant,  who 
had  purchased  the  land  over  which  the  right  of  way  was 
granted,  fenced  the  same,  and  denied  plaintiff's  right  to 
use  it.  He  told  the  plaintiff,  however,  that  he  could  use 
another  right  of  way  across  his,  defendant's  farm,  but,  as 
this  was  not  acceptable  to  plaintiff,  he,  plaintiff,  commenced 
this  action  to  compel  the  removal  of  the  obstructions  and 
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for  damages.  The  conveyance  of  the  right  of  way  was 
conditioned  upon  plaintiff's  keeping  the  gates  closed,  and 
it  is  contended  that  the  right  was  forfeited  for  breach  of 
this  condition.  The  trial  court  found  that  there  was  no 
such  breach  of  condition,  but  denied  the  injunction  because 
defendant  had  offered  another  right  of  way  across  his  land 
which  gave  plaintiff  access  to  his  property.  That  plaintiff 
was  given  the  right  to  use  the  road  in  question,  and  that 
such  right  was  based  upon  a  good  and  adequate  considera- 
tion, is  practically  conceded,  and  vt  makes  little  difference 
in  so  far  as  this  controversy  is  concerned  whether  it  be  called 
a  license  or  an  easement.  In  either  event  it  was  not 
forfeitable  at  pleasure,  but  only  for  good  cause;  i.  e., 
breach  of  the  condition  upon  which  it  was  granted.  The 
trial  court  found  there  was  no  such  breach  of  condition, 
and  with  this  conclusion  we  are  agreed.  As  the  deed 
granting  the  right  was  recorded,  and  as  plaintiff  was  in 
possession  of  and  using  the  same  when  defendant  purchased 
from  Clark  in  the  year  1906  his,  defendant's,  purchase  was 
subject  to  plaintiff's  rights,  and  defendant  has  no  greater 
rights  in  the  premises  than  his  grantor  Clark  would  have 
had. 

Defendant  concedes  that  he  built  fences  across  the 
right  of  way  so  granted;  but  claimed  that,  as  he  offered 
plaintiff  another  right  of  way  which  was  adequate,  plaintiff 
was  bound  to  accept  it  in  lieu  of  the  one  granted,  or,  if 
not  bound  to  accept,  that  he  could  not  have  a  mandatory 
injunction  for  the  opening  of  the  way  granted,  but  must 
be  confined  to  an  action  for  damages.  It  is  true  that  de- 
fendant did  offer  plaintiff  another  way,  but  plaintiff  re- 
fused to  accept  it  because  it  was  over  low  ground  and 
"seepy  places,"  rendering  it  unpassable  in  wet  weather, 
whereas  the  right  of  way  given  him  by  his  deed  was  always 
passable.  The  trial  court  evidently  found  one  road  was  as 
good  as  the  other,  and,  proceeding  upon  the  theory  that 
the   action   was   for  trespass,    denied   the   equitable   relief 
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asked  on  the  theory  that  plaintiff  had  not  suffered,  and  would 
not  suffer  more  than  nominal  damages.  In  this  we  are 
constrained  to  hold  there  was  error.  Plaintiff  was  granted 
the  use  of  a  definite  road  in  order  to  reach  a  named  street 
That  grant  was  part  of  the  consideration  for  his  convey- 
ance, and  to  it  he  was  entitled.  It  was  not  for  defendant 
to  take  it  away  and  say  that  another  was  as  good  or  even 
better  than  the  one  granted.  Without  his  consent  plaintiff 
should  not  be  deprived  of  the  right  of  way  granted.  He 
did  not  at  any  time  consent  to  accept  the  substitute;  and 
he  is  entitled  to  protection  in  equity,  although  he  may  not 
be  able  to  show  any  advantage  to  himself  in  retaining  the 
use  granted.  He  had  a  license  or  easement,  call  it  what 
you  will,  and  a  court  of  equity  will  protect  it.  Brown  v. 
Honey  field,  139  Iowa,  414.  If  the  action  were  simply  for 
a  single  trespass  or  for  damages  alone,  doubtless  defendant's 
-contentions  would  be  worthy  of  consideration;  but  they  are 
not  applicable  to  the  case  as  it  is  presented  by  the  record 
now  before  us.  The  right  of  way  granted  by  the  deed  is 
clearly  and  certainly  identified,  and  it  is  shown  to  be  the 
one  bargained  for  by  plaintiff.  He  is  entitled  to  have  it  and 
not  some  other  which  defendant  has  seen  fit  to  tender  even 
if  that  other  be  not  as  good  as  the  one  tendered.  That 
a  mandatory  injunction  will  lie  to  protect  a  license  or  ease- 
ment over  the  land  of  another  is  well  settled  by  authority. 
See  in  addition  to  the  case  already  cited,  Attomey-Oeneral 
V.  Algonquin,  153  Mass.  447  (27  N.  E.  2,  11  I^  R  A. 
500) ;  Willoughby  v.  Lawrence,  116  111.  11  (4  N.  E.  356, 
56  Am.  Rep.  758) ;  Pomeroy's  Equity  Jurisprudence, 
section  1342,  and  cases  cited. 

The  cases  cited  by  appellee's  counsel  are  not  in  point 
as  they  refer  either  to  actions  of  trespass  or  to  actions  other 
than  the  protection  of  a  definite  easement  or  license.  The 
judgment  must  be  reversed,  and  the  cause  remanded  for 
a  decree  in  harmony  with  this  opinion, — Reversed  ancj 
remanded, 
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Maxwell  Case,  Appellee,   v.   The   Ohioaoo  Great 
Western  Eailway  Company,  Appellant. 

Railroads:    crossing  accident:    contributory  negligence.     A  trav- 

1  eler  about  to  cross  a  railroad  track  must  use  reasonable  precau- 
tion for  his  own  safety,  he  can  not  drive  heedlessly  upon  the 
track  without  looking  or  listening  for  approaching  trains  and 
hold  the  railway  company  liable  for  his  injuries;  but  he  has  the 
right  to  assume  that  trains  will  be  run  at  a  lawful  rate  of  speed 
and  that  the  railroad  company  will  comply  with  its  duty  when 
they  are  approaching  a  crossing ;  and  he  is  not  as  a  matter  of  law, 
required  to  stop  his  team  before  crossing,  or  to  look  and  listen 
for  an  approaching  train.  But  whether  he  was  negligent  in  fail- 
ing to  do  so  in  a  given  case  is  generally  a  question  for  the  jury. 

Same:    evidence.    In  this  action  for  injury  to  plaintiff  and  his  team 

2  while  attempting  to  cross  a  railroad  track  the  evidence  relating 
to  the  speed  of  the  train,  the  giving  of  signals  and  plaintiff's  pre- 
caution for  his  own  safety  is  reviewed,  and  is  held  to  present 
a  question  of  contributory  negligence  for  determination  by  the 
jury. 

Same:    contributory    negligence:     instruction.     Whether   plaintiff 

3  might  have  seen  the  approaching  train  at  the  time  and, place  he 
testified  to  having  looked  and  listened  therefor  was,  under  the 
evidence,  a  question  of  fact,  and  the  defendant  was  not  entitled 
to  an  instruction  that  if  he  could  have  seen  the  train  at  that 
time  and  place  he  must  be  held  to  have  seen  it,  or  that  he  did 
not  look  and  listen  for  it. 

Same:    instruction.     A  requested  instruction  which  singles  out  cer- 

4  tain  evidence  without  regard  to  other  evidence  bearing  upon  the 
question,  or  which  is  purely  argumentative,  or  which  assumes  as 
a  fact  a  question  concerning  which  there  is  a  dispute  in  the  evi- 
dence, should  not  be  given. 

Same.    An  instruction  that  it  was  plaintiff's  duty  when  he  arrived  at 

5  a  point  from  which  an  approaching  train  could  be  seen  to  exer- 
cise precaution  by  looking  for  its  approach,  and  if  the  train  which 
injured  him  was  in  plain  sight  from  the  point  where  it  was  his 
duty  to  look,  and  the  circumstances  suggested  a  reasonable  proba- 
bility of  danger,  an  attempt  to  cross  was  negligence,  was  not 
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objectionable  because  of  the  use  of  the  words  "plain  sight,"  as 
the  same  should  be  construed  to  mean  within  the  range  of  plain- 
tiff's vision. 

Appeal  from  Black  Hawk  District  Court. — Hon.  Chas.  E. 
Ransier,  Judge. 

Thursday,  June  16,  1910. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  due  to  his  wagon  being  struck  by  one  of  de- 
fendant's trains  at  a  street  crossing  in  the  city  of  Waterloo. 
Trial  to  a  jury,  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Affirmed. 

Carr,  Carr  &  Evans  and  J.  E.  Williams,  for  appellant. 

C.  W.  Mullan  and  B.  F,  Swisher,  for  appellee. 

Deemer,  C.  J. — ^While  driving  a  covered  milk  wagon 
along  what  is  known  as  Franklin  Street  in  the  city  of 
Waterloo,  plaintiff  was  struck  by  one  of  defendant's  trains 
at  the  crossing  of  said  street,  and  received  the  injuries  of 
which  he  complains.  There  was  no  flagman  at  the  crossing 
and  plaintiff  claims  that  the  bell  on  the  engine  was  not 
rung  or  the  whistle  sounded  or  any  other  warning  given  of 
the  approach  of  the  train.  He  further  claims  that  the 
train  was  running  at  a  high  and  dangerous  rate  of  speed, 
to  wit,  from  fifteen  to  twenty  miles  an  hour,  which 
speed  was  unlawful  under  the  ordinances  of  the  city,  which 
fixed  the  rate  within  the  city  at  eight  miles  per  hour;  that 
he  both  looked  and  listened  for  the  approach  of  the  train 
and  did  not  see  or  hear  it,  and  that  notwithstanding  due 
care  on  his  part  he  was  struck  and  injured.  There  was  a 
conflict  in  the  testimony  upon  many  of  the  material  points, 
but  the  jury  returned  the  following  answers  to  special 
interrogatories  submitted,   which   answers   in  view  of  the 
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conflict  in  the  testimony  must  be  regarded  as  conclusive. 
These  answers  were  as  follows:  "(1)  Was  the  engine  bell 
ringing  as  the  train  approached  Franklin  Street  ?  Answer : 
No.  (2)  Was  the  whistle  sounded  for  the  station?  Ans. : 
Yes.  (3)  Was  the  whistle  sounded  for  the  street  crossing 
between  the  viaduct  over  the  Illinois  Central  Railway  and 
Barclay  Street?  Ans.:  Yes.  (4)  At  what  rate  of  ^peed 
was  the  train  moving  at  the  Walnut  Street  crossing  ?  Ans. : 
Fifteen  to  twenty  miles."  That  these  answers  show  negli- 
gence upon  the  part  of  the  defendant  is  practically  con- 
ceded; but  it  is  strenuously  argued  in  many  different  ways 
that  under  the  undisputed  testimony  as  applied  to  familiar 
rules  of  law  plaintiff  was  guilty  of  contributory  negligence, 
and  that  there  should  have  been  a  verdict  for  the  defendant. 
This  contention  calls  for  a  brief  recital  of  the  testimony 
from  plaintiff's  standpoint. 

Franklin  Street  is  one  of  the  important  streets  of  the 
city.  It  is  near  the  business  portion,  is  paved,  and  crosses 
defendant's  tracks  between  Sixth  and  Seventh  Streets. 
Franklin  Street  runs  east  and  west,  and  defendant's 
track  runs  a  little  east  of  north  from  its  junction  with 
Franklin  Street.  Upon  the  block  immediately  north 
of  Franklin  Street  and  west  of  Seventh,  there  is  a  lumber 
shed  and  office,  a  lumber  yard  and  coal  shed  and  three 
dwellings,  all  obstructing  the  view  of  a  train  coming 
from  the  north  on  defendant's  tracks.  It  is  impossible,  as 
we  understand  it,  to  see  a  train  coming  from  the  north 
in  passing  from  the  east  side  of  Seventh  Street  until  one 
gets  within  from  fifteen  to  twenty  feet  of  the  east  rail  of 
defendant's  main  line  track;  but  it  is  conceded  that  at  a 
point  seventeen  feet  from  this  east  rail  it  is  possible  to  see 
a  train  coming  from  the  north  a  distance  of  four  hundred 
and  seventy-seven  feet.  ,  Just  prior  to  receiving  his  injuries 
plaintiff  was  driving  westerly  along  Franklin  Street  toward 
the  railway  tracks,  his  team  moving  at  a  rapid  walk. 
When  he   approached  the  fill   upon  which  the  track  was 
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laid,  which  is  shown  to  be  between  four  and  five  feet  above 
the  grade  of  the  street  at  the  crossing,  he  slowed  his  team 
down,  and  it  was  walking  slowly  as  he  approached  the  cross- 
ing. As  he  came  to  the  place  where  he  had  an  unobstructed 
view  of  the  track  he,  according  to  his  testimony,  which  has 
some  corroboration,  pulled  his  team  to  a  stop  or  practically 
to  a  standstill,  looked  northeasterly  and  along  the  track 
and  as  far  as  he  could  see,  and  listened  for  the  approach  of 
a  train.  Seeing  or  hearing  nothing  he  looked  down  the 
track  in  a  southwesterly  direction  for  trains  which  might 
be  coming  from  the  south.  None  being  in  sight  or  hearing 
in  that  direction,  he  proceeded  to  cross  the  track,  and  just 
as  his  horses  had  gotten  over  the  tracks  and  while  his 
wagon  was  upon  them  he  heard  a  train  coming  from  the 
north,  cast  his  eyes  in  that  direction,  and  discovered  the 
rapidly  moving  train  within  one  hundred  and  fifty  feet 
of  him.  He  then  attempted  to  back  his  team  off  the  track, 
but  was  unable  to  do  so,  and  the  team  and  wagon  were  both 
struck  by  the  train,  one  horse  killed,  the  wagon  badly 
broken,  and  plaintiff  thrown  out,  struck  by  the  locomotive, 
and  badly  injured.  The  Walnut  Street  crossing  referred 
to  by  the  jury  was  three  hundred  feet  north  of  the  one  at 
Franklin  Street.  Two  boys  were  riding  on  the  wagon  which 
plaintiff  was  driving,  one  upon  the  right  or  north  side, 
and  the  other  upon  the  left  or  south  side  as  it  approached 
the  crossing.  These  boys  were  standing  upon  srteps  near 
the  middle  of  the  wagon,  and  the  boy  on  the  right  side 
of  the  wagon,  testified  that  as  plaintiff  approached  the 
railway  crossing  he  stopped  the  team;  that  be  (the  boy) 
heard  no  locomotive  whistle  and  that  no  bell  was  rung,  and 
that  he  did  not  see  the  train  until  just  before  it  struck 
the  wagon,  when  he  jumped  and  escaped  injury.  Defend- 
ants say,  however,  there  is  no  testimony  that  plaintiff 
slackened  the  speed  of,  or  stopped  his  team  before  reaching 
the  crossing;  no  testimony  that  he  looked  to  the  northward 
for  the  approach  of  a  train,  or,  rather,  that  although  plain- 


Digitized  by 


Google 


June  1910]  Case  v.  Chicago  G.  W.  Ry.  Co.  751 

tiff  testified  that  lie  did  look  and  saw  no  train,  his  testimony 
should  be  disregarded,  for  that  if  he  did  look  at  the  point 
he  said  he  did  he  could  not  help  seeing  the  train,  and  for 
these  reasons  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  and  should  not  recover. 

In  the  first  place  it  is  not  true,  as  a  matter  of  law, 

that  one  must  stop  his  team  before  crossing  a  railway  track. 

Whether  or  not  he  should  do  so  in  any  given  case  is  a 

question  of  fact  for  the  jury  and  not  of  law 

crossing  acci-     for  the  court.     SeUusky  v,  R.  R.  Co.,  120 

dent:  contrib-  t^      t>      >^  -r 

utory  ncgii-  lowa,  113;  Loreuz  v.  R.  R.  Co.  115  Iowa, 
377;  Willfong  v.  R.  R.,  116  Iowa,  548, 
and  cases  cited.  But  it  is  said  that  under  the  testimony 
plaintiff  either  did  not  look  for  the  approaching  train,  or 
if  he  looked  he  must  have  seen  it  in  time  to  have  avoided 
the  injury,  and  in  either  event  he  was  guilty  of  contributory 
negligence.  Generally  speaking  the  question  of  contributory 
negligence  in  such  cases  is  for  the  jury.  Cummings  v.  R. 
R.,  114  Iowa,  85;  Schulte  v.  R.  R.,  114  Iowa,  89;  Meyer 
V.  R.  R.,  134  Iowa,  722,  and  cases  cited.  Of  course  one 
may  not  heedlessly  drive  upon  railway  tracks  at  street 
crossings  without  looking  or  listening  for  approaching 
trains  and  hold  the  railway  company  liable,  no  matter  how 
negligent  it  may  have  been.  One  about  to  cross  a  railway 
track  must  take  reasonable  precautions  for  his  own  safety. 
Hs  must  sometimes  stop  his  team  and  look  and  listen,  and 
in  any  event  must  both  look  and  listen  before  subjecting 
himself  to  the  dangers  from  passing  trains.  Payne  v.  R.  R., 
108  Iowa,  188 ;  Moore  v.  R.  R.,  102  Iowa,.  596 ;  Cummings 
V.  R.  R.,  supra;  Starry  v.  R.  R.,  51  Iowa,  419.  But 
one  about  to  cross  a  railway  track  has  the  right  to  assume 
that  trains  will  not  be  rnn  at  an  unlawful  rate  of  speed; 
that  the  usual  and  customary  warnings  will  be  given;  and 
that  the  railway  company  will  comply  with  its  duty  in 
approaching  street  crossings.  Correll  v.  R.  R.,  38  Iowa, 
120;  Cummings  v.  R.  R.,  supra;  Moore  v.  R.  R.,  supra. 
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One  about  to  cross  a  railway  track  is  not  bound,  as  a 
matter  of  law,  to  look  or  listen  for  a  train  at  any  given 
point.  Whether  or  not  he  looked  and  listened  at  a  point 
2.  Same:  where   he   might   have   seen    the    train    and 

evidence.  avoided  the  injury  in  the  use  of  ordinary  care 

and  prudence  is  generally  a  question  for  the  jury,  and 
the  instant  case  was  submitted  to  the  jury  on  that  theory. 
Without  absolutely  disregarding  the  -  testimony,  we  must 
say  that  the  jury  were  justified  in  finding  that  plain- 
tiff either  slacked  the  speed  of  his  horses  or  stopped 
them ;  that  at  a  point  seventeen .  feet  from  the  track 
he  looked  in  a  northeasterly  direction  for  an  approach- 
ing train,  saw  none,  although  he  had  an  .unobstructed 
view  of  the  track  for  something  like  four  hundred  and 
seventy-seven  feet;  that  he  then  looked  to  the  southward, 
as  was  his  duty,  for  trains  coming  from  that  direction,  his 
team  in  the  meantime  walking  slowly  toward  the  track, 
and  that  neither  he  (plaintiff)  nor  the  boy  who  was  on  the 
right  side  of  the  wagon  riding  with  him  heard  or  saw  the 
approaching  train  until  it  was  within  one  hundred  and  fifty 
feet  of  them.  A  jury  was  justified  in  finding  that  the  train 
which  struck  the  plaintiff  was  running  at  from  fifteen  to 
twenty  miles  per  hour;  that  it  passed  over  at  least  three 
hundred  and  twenty-seven  feet  while  plaintiff's  team 
covered  the  seventeen  feet  between  the  place  where  plaintiff 
says  he  stopped  and  the  east  rail  of  the  track,  and  the  dis- 
tance from  the  east  rail  to  the  other  side  of  the  track.  It 
took  some  time  for  plaintiff  to  look  to  the  south  and  assure 
himself  there  was  no  danger  from  that  direction.  So  it  is 
apparent  that  because  of  the  higher  rate  of  the  speed  of  the 
train  plaintiff  was  placed  in  a  position  of  peril  which 
would  not  have  existed  had  the  train  been  run  at  eight 
miles  per  hour  or  had  the  usual  signals  been  given  of  the 
approach  of  the  train.  Appellant's  counsel  have  made 
what  they  call  a  mathematical  demonstration  of  plaintiff's 
contributory    negligence.      Such    figures    are    not    always 
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reliable  because  witnesses  can  not  state  with  accuracy  dis- 
tances, rates  of  speed,  etc.  Aside  from  this,  however, 
the  figures  furnished  by  appellant's  counsel  are  based  upon 
testimony  which  is  the  subject  of  dispute.  Moreover,  appel- 
lant's counsel  in  making  their  figures  do  not  allow  anything 
for  the  time  required  of  plaintiff  in  looking  for  a  train  from 
the  -south,  nor  do  they  give  any  regard  to  the  fact  that 
plaintiff's  team  was  upon  or  just  over  the  track  when  plain- 
tiff saw  the  engine.  Taking  these  facts  into  account  it  is 
manifest  that  the  train  was  not  in  sight  if  running  at' the 
rate  of  twenty  miles  per  hour  when  plaintiff  looked  toward 
the  north.  The  question  of  contributory  negligence  was 
manifestly  for  the  jury. 

II.  Appellant  asked  an  instruction  reading  as  follows : 
"If  you  find  that  the  defendant's  train  was  at  any  place 
within  four  hundred  and  seventy-seven  feet  of  the  place 

on  Franklin  Street  which  is  marked  'A'  on 

^*  contributory       P^^*  ^^  evidence,  and  which  is  seventeen  feet 

hwtract"ion.        from  the  southeasterly  rail  of  the  main  track, 

at  the  time  plaintiff  testifies  he  looked  in  a 
northeasterly  direction  to  see  if  a  train  was  approaching, 
then  you  should  disregard  his  testimony  that  he  looked  for 
an  approaching  train  at  the  time  and  place  he  testifies  he 
slowed  down  his  team  and  looked  and  listened  to  ascertain 
if  a  train  was  approaching."  Such  a  thought  may  well  be 
made  in  argument  to  a  jury,  but  it  will  hardly  do  to  an- 
nounce as  a  rule  of  law  that  if  one  could  have  seen  a  train 
at  a  given  time  and  place  he  must  be  held  to  have  seen  it, 
or  that  he  did  not  look  and  listen  for  it.  This  may,  under 
some  circumstances  and  perhaps  under  most,  be  regarded 
as  a  logical  proposition,  but  it  is  not  a  legal  one.  Whether 
or  not  a  person  did  look  and  listen,  and  whether  or  not  he 
saw  or  should  have  seen  an  approaching  train  are  questions 
of  fact  for  a  jury  and  not  of  law  for  the  court.  Neither 
of  the  cases  cited  and  relied  upon  by  appellant  announces 

Vol.  147  Ia.— 48. 
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any  such  rule  of  law  as  is  set  forth  in  the  requested  in- 
struction. 

Moreover  it  singles  out  certain  testimony  bearing  upon 
plaintiff's  case  without  regard  to  the  other  evidence  in 
the  case,  and  is  purely  argumentative  in  character.  It  was 
4.  Same:  ^^^  ^^®  J^^J  ^^  ^^7  whether  or  not  plaintiff 

instruction.  Jookcd  for  the  train,  at  what  place  he  looked, 
and  whether  or  not  he  saw  it  before  he  was  struck.  Again, 
even  if  plaintiff  saw  the  train  four  hundred  and  seventy- 
seven  feet  away,  and  it  had  been  running  at  a  proper  rate 
of  speed,  he  (plaintiff)  might  safely  have  crossed  ahead 
of  it  and  his  act  in  attempting  to  do  so  would  not  necessarily 
constitute  contributory  negligence.  Another  reason  for  not 
giving  the  instruction  is  that  it  stated  that  plaintiff  looked 
at  a  point  seventeen  feet  from  the  east  rail  of  the  track. 
This  was  a  matter  in  dispute.  Some  of  the  witnesses  testi- 
fied it  was  twenty  feet  from  the  rail  where  plaintiff  looked. 
Of  the  other  instruotions  asked  by  defendant,  those  which 
announced  correct  rules  of  law  were  given  by  the  court  in 
its  charge,  and  there  was  no  error  in  refusing  them. 

III.  A  part  of  the  eighth  instruction  given  by  the 
trial  court  reads  as  follows :  "It  was  the  duty  of  the  plain- 
tiff to  take  reasonable  precautions  to  ascertain  if  a  train  was 
coming  which  might  endanger  him  at  the 
crossing,  and  to  make  reasonable  use  of  his 
senses  by  listening  for  signals  or  the  noise  of  the  train  when 
within  a  reasonable  distance  from  the  crossing,  and  when 
he  arrived  at  a  point  from  which  a  train  could  be  seen,  by 
looking  in  the  direction  which  a  train  might  come;  and,  if 
the  train  in  question  was  at  the  time  in  plain  sight  or 
hearing  from  the  point  where  it  was  the  plaintiff's  duty 
to  so  look  or  to  so  listen  for  trains,  and  so  circumstanced 
as  to  suggest  reasonable  probability  of  danger,  an  attempt 
to  cross  the  track  would  be  negligence  which  would  defeat 
his  recovery  of  damages  for  injury  thus  received." 

The   use   of  the   words   "plain   sight''   are   criticised. 
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They  have  been  used  many  times  in  the  opinions  of  this 
court  in  referring  to  the  same  subject  as  in  McLeod  v,  B. 
R.  Co.,  125  Iowa,  273,  and  in  our  opinion  are  not  objec- 
tionable. "Plain  sight"  means  nothing  more  than  that  the 
train  was  within  the  range  of  plaintiff's  vision,  had  he  been 
looking  in  that  direction.  If  the  train  was  obstructed  or 
could  not  readily  be  seen,  then  it  was  a  question  as  to 
whether  or  not  plaintiff  was  bound  to  see  it.  If  in  plain 
sight,  then,  under  the  instruction,  plaintiff  was  bound  to 
see  it  and  to  govern  himself  accordingly.  In  order  to  show 
with  what  care  the  case  was  submitted  we  here  quote  the 
next  paragraph  of  the  instruction  complained  of:  "If  ob- 
structions to  his  vi^w  when  approaching  the  track,  or  if  in- 
terference with  his  hearing  while  his  team  was  in  motion,  or 
other  circumstances,  indicated  that  it  was  essential  for  him 
to  stop  his  team  and  wagon  in  order  to  overcome  the 
noises  within  his  control,  and  to  better  see  and  hear 
whether  it  was  safe  for  him  to  cross,  it  was  his  duty  to 
stop,  and  if  the  neglect  on  his  part  to  perform  any  of  such 
duties  to  look,  or  listen,  as  so  required  of  him,  contributed  to 
cause  the  accident,  it  would  preclude  any  recovery  by  the 
plaintiff  even  if  you  should  find  that  the  defendant  was 
also  negligent,  or  failed  to  give  signals,  maintain  a  flagman, 
or  was  running  at  an  excessive  or  unlawful  speed.'' 

The  case  was  fairly  submitted  to  the  jury,  and  the  ver- 
dict has  support  in  the  testimony,  and  as  we  discover  no 
prejudicial  error  the  judgment  must  be,  and  it  is,  affirmed. 
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ACTIOVf  TO  AOSMCY 

ACTIONS.     See  Vendor  and  Venice. 

Assignment  of  cause  of  action:  Evidence.  In  this  action  to  re- 
cover by  an  assignee  of  a  claim  for  damages,  evidence  of  the  as- 
signment of  the  claim  is  reviewed  and  held  to  present  a  question 
for  the  jury.    Hoppes  v.  Des  Moines  City  Ry.  G>.,  580. 

Dismissal  of  action  as  to  nonresident  defendant.  Where  an  ac- 
tion is  against  several  defendants,  some  of  whom  are  nonresidents 
of  the  county,  and  the  action  is  dismissed  as  to  the  resident  de- 
fendants, such  nonresidents  may  have  the  cause  dismissed  as  to 
them;  but  before  they  are  entitled  to  a  dismissal  they  must  estab- 
lish the  fact  of  nonresidence.    Constantine  v.  Grupe  Co.,  142. 

General  appearance:  Service  of  notice.  General  appearance  to 
an  action  in  replevin  is  effected  by  the  filing  of  a  motion  assailing 
the  writ  for  insufficiency  of  the  petition  and  attacking  plaintiff's 
claim  to  possession  of  the  property,  rendering  service  of  an  orig- 
inal notice  unnecessary.    Bummelhart  v.  Boone,  390. 

Venue.  An  action  to  compel  the  assessment  of  benefits  under  a 
death  policy  may  be  brought  and  maintained  in  the  county  where 
the  insured  died.    Jenkins  v.  Association,  113. 

ADMINISTRATORS.    See  Estates  of  Decedents. 

ADVERSE  POSSESSION.    See  Real  Property. 

AGENCY. 

Brokers:    Recovery  of  commission:    Evidence:    Instruction.    A 

real  estate  agent  seeking  to  recover  commission  under  an  alleged 
contract  providing  for  the  same,  on  condition  that  he  urge  a  cer- 
tain person  to  purchase  the  property,  need  not  show  that  his  urg- 
ing such  party  was  an  inducement  or  the  procuring  cause  of  a 
sale,  but  he  may  recover  on  proof  that  he  urged  such  person  to 
buy  and  that  he  purchased  the  property.    Tuffree  v.  Saint,  361. 
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Agency  Continued 

Same:  Instructions.  PlaintifiPs  version  of  the  commission  contract 
in  the  instant  case  was  that  defendant  agreed  to  pay  a  commission 
if  plaintiff  would  see  a  certain  person  and  urge  him  to  buy  the 
property,  and  that  he  saw  and  urged  such  person,  who  purchased 
the  same.  The  defendant's  version  of  the  agreement  was  that 
the  plaintiff  should  induce  such  person  to  purchase,  and  under 
either  version  of  the  contract  the  evidence  justified  a  finding  for 
plaintiff.  Held,  that  an  instruction  requiring  plaintiff  to  show 
that  he  had  a  contract  with  defendant  requiring  him  to  urge  such 
person  to  purchase  the  property,  and  that  if  he  failed  to  do  so 
he  could  not  recover,  was  not  in  conflict  with  another  instruction 
regarding  defendant's  claim  that  plaintiff  should  induce  a  sale, 
so  as  to  justify  a  reversal  of  the  judgment  for  plaintiff.    Idem. 

Commission  <;ontract:  Evidence.  In  this  action  to  recover  com- 
mission for  the  sale  of  real  estate,  the  evidence  is  reviewed  and 
held  insufficient  to  establish  the  contract  sued  upon  for  a  stated 
commission.    Jones  v.  Buck,  494. 

Same:  Estoppel.  Where  a  real  estate  agent,  as  in  this  case,  con- 
sented to  an  abandonment  of  the  sale  he  had  been  negotiating 
and  returned  to  the  proposed  purchaser  his  deposit  of  earnest 
money,  the  agent  was  thus  estopped  from  claiming  a  commission, 
unless  as  contended  he  fulfilled  the  conditions  on  which  he  then 
secured  the  right  to  an  extension  of  the  time  for  making  the  sale 
for  the  purpose  of  securing  a  loan  for  the  purchaser,  thus  to 
enable  him  to  complete  the  purchase;  but  the  evidence  fails  to 
establish  compliance  with  the  extension  agreement.    Idem. 

Contracts  of  agency:  Fraud:  Concealment  of  facts  by  agent: 
Evidence.  An  agent  is  bound  to  disclose  to  his  principal  every 
material  fact  relating  to  the  business  intrusted  to  him.  In  this 
action  by  advertising  brokers  for  commissions  it  is  held,  that  the 
giving  of  secret  premiums  by  plaintiffs  to  procure  the  publication 
of  defendant's  advertisements,  which  were  not  contemplated  by 
the  contract  with  defendant,  amounted  to  a  breach  of  good  faith 
and  deprived  defendant  of  the  material  advantage  relied  upon  and 
inducing  the  contract,  and  that  plaintiffs  were  therefore  not  en- 
titled to  recover  commission.  Hewitt  &  Hosier  v.  Lichty  Mfg. 
Co.,  270. 

Evidence:  Admissions  of  agent.  Statements  of  plaintiffs  agent 
concerning  the  quality  of  the  stock  food  and  its  continued  use, 
made  long  after  the  sale  and  when  he  was  not  engaged  in  the 
performance  of  any  duty  within  the  scope  of  his  employment, 
were  not  binding  upon  the  plaintiff.  And  as  he  had  neither  exam- 
ined the  food,  nor  investigated  the  condition  of  the  cattle  to  which 
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it  had  been  fed,  as  defendant  knew,  and  had  given  no  opinion 
of  its  effect  based  on  information,  his  advice  to  keep  trying  it 
and  see  if  the  right  amount  to  feed  could  not  be  determined, 
amounted  simply  to  a  suggestion  that  defendant  conduct  an  ex- 
periment, and  evidence  of  such  suggestion  was  not  admissible  as 
bearing  on  defendant's  conduct  in  continuing  to  use  the  food  after 
discovering  its  injurious  effects.    Swift  &  Company  v.  Redhead,  94. 

Principal  and  agent:  Duty  of  agent  when  purchasing  principal's 
property  on  his  own  account:  Fraud:  Evidence.  Where  an 
agent  having  authority  to  sell  the  property  of  his  principal  pro- 
poses to  become  the  purchaser  on  his  own  account,  he  must  not 
only  do  so  with  his  principal's  consent,  but  he  must  ia  the  strictest 
of  good  faith  impart  to  his  principal  aU  the  information  which  he 
has  concerning  the  property  and  its  value.  Where,  however,  the 
agency  was  merely  to  lease  and  collect  rents  and  such  agent  enters 
into  independent  negotiation^  with  his  principal  to  purchase  the 
property,  no  suspicion  of  fraud  arises  from  that  fact  alone,  and 
he  is  under  no  obligation  to  assist  the  principal  in  obtaining  the 
highest  possible  price,  but  the  parties  are  then  dealing  at  arm's 
length  and  it  is  the  right  of  the  agent  to  obtain  the  property  for 
the  least  sum  possible,  without  aiding  the  principal  with  reference 
to  the  sale. 

In  the  instant  case  defendants'  agency  was  to  care  for  and  lease 
the  property  in  question,  never  having  had  any  authority  to  sell ; 
and  upon  a  review  of  the  evidence  it  is  held  that  no  fraud  or  con- 
cealment was  practiced  by  the  agents  by  which  their  principal 
was  induced  to  sell  the  property  to  them  for  less  than  its  value; 
and  they  are  not  therefore  required  to  account  for  profits  made 
on  a  resale  of  the  property.    Douglass  v.  Lougee,  406. 

PRINCIPAL  AND  AGENT.    See  Agency. 

APPEAL.    See  Wills. 

Abstract:  Conclusiveness.  Where  no  transcript  was  filed  in  sup- 
port of  appellant's  claim  that  there  was  evidence  that  funds  gar- 
nished were  exempt,  and  no  such  evidence  appeared  in  the  record, 
the  appellee's  amended  abstract  asserting  that  there  was  no  such 
evidence  will  be  taken  as  trife.     Dolan  v.  Sammons,  466. 

Briefs:  Specification  of  errors:  Review.  Although  a  formal  as- 
signment of  errors  on  appeal  is  no  longer  essential,  still  the  ap- 
pellant's brief  should  indicate  clearly  the  errors  he  desires  to  have 
reviewed;  and  while  it  is  desirable  that  the  Supreme  Court  rule 
relating  to  brief  making  should  be  observed,  failure  to  do  so  is 
not  jurisdictional,  and  the  court  is  not  required  to  decline  to  pass 
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upon  asserted  errors,  even  though  the  brief  does  not  comply  with 
the  rule.    Blackett  v.  Ziegler,  167. 

Appeal  on   certificate:    Sufficiency  of  certificate  and  abstract. 

Although  the  statute  provides  that  the  certificate  in  cases  of  ap- 
peal involving  less  than  one  hundred  dollars  shall  be  made  by  the 
trial  judge,  still,  where  it  appears  from  the  abstract  that  the 
certificate  was  made  by  the  judge  while  sitting  as  a  court  there 
is  a  sufficient  showing  of  compliance  with  the  statute.  But  if 
this  Were  not  so  the  abstract  in  the  instant  case  not  only  states 
that  the  court  signed  the  certificate  but  it  sets  out  the  certificate 
in  full  which  purports  to  be  signed  by  the  judge  and  is  therefore 
sufficient     Salinger  v.  Telegraph  Co.,  484. 

Motion  for  affirmance:  Service  of  argument  A  motion  for 
affirmance  for  failure  of  appellant  to  serve  his  argument  in  time 
should  be  made  before  the  original  submission  of  the  cause,  and 
when  filed  with  the  petition  for  a  rehearing  after  the  opinion  has 
been  rendered  on  the  original  submission,  it  will  not  be  considered. 
Idem, 

Same:  Failure  to  serve  argument:  Effect.  Although  a  failure  of 
appellant  to  serve  his  argument  in  time  would  furnish  an  excuse 
for  the  failure  of  appellee  to  file  his  argument  in  answer  to  it, 
it  would  not  be  an  excuse  for  failure  to  ask  an  affirmance  on  ac- 
count thereof  before  the  original  submission.     Idem. 

Sufficiency  of  certificate.  The  certification  of  a  cause  to  the  Su- 
preme Court  for  review  involving  less  than  one  hundred  dollars 
must  cover  the  entire  record  upon  which  the  questions  to  be  re- 
viewed arise;  a  certification  merely  of  questions  as  to  the  ad- 
missibility of  evidence  is  not  sufficient  to  authorize  a  review  there- 
of.   Fritz  V.  Snider,  352. 

Bill  of  exceptions:  Argument.  It  is  the  privilege  of  a  party  to 
incorporate  in  a  proper  bill  of  exceptions  any  prejudicial  matter 
not  otherwise  appearing,  and  failing  to  do  so  he  can  not  state 
siich  matter  in  argument  as  the  basis  of  complaint.  Gregory  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  yiS- 

Failure  to  di3close  error:  Affirmance  of  ruling.  An  order  strik- 
ing certain  paragraphs  from  a  petition  will  be  affirmed  on  appeal 
where  the  matter  pleaded  in  the  paragraphs  not  stricken  is  not 
shown  in  the  abstract;  since  by  failure  to  disclose  the  same  the 
court  is  unable  to  determine  whether  the  party  appealing  was  in- 
jured by  the  ruling.     Collins  v.  City  of  Keokuk,  605. 

Jurisdiction:   Amount  in  controversy.     To  authorize  an  appeal 
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from  the  district  court  without  a  certificate  the  amount  in  con- 
troversy must  exceed  one  hundred  dollars,  but  the  amount  in  con- 
troversy is  to  be  determined  from  the  pleadings  including  counter- 
claims. In  this  action  to  enjoin  defendant  township  trustees  from 
paying  out  township  money,  and  to  compel  them  to  replace  money 
already  expended,  the  amount  involved  as  shown  by  the  pleadings 
is  held  sufficient  to  confer  jurisdiction  on  appeal  without  a  certifi- 
cate.   Davis  V.  Laughlin,  478. 

Objection  to  jiuisdiction:  How  made.  An  objection  to  the  jur- 
isdiction of  the  court  to  entertain  an  appeal,  which  is  not  made 
in  printed  form  and  served  upon  the  appellant  as  provided  by 
statute,  will  not  be  considered.    Stein  v.  McAuley,  630. 

Motion  for  a  new  trial:  Scope  of  review.  Where  an  appeal  is 
not  taken  within  six  months  from  the  rendition  of  judgment,  but 
within  six  months  from  the  overruling  of  the  motion  for  a  new 
trial,  only  those  questions  involved  in  the  ruling  upon  the  motion 
will  be  reviewed.    Cox  v.  Express  Co.,  137. 

Motion  to  strike.  As  a  rule  an  appeal  will  not  lie  from  a  ruling 
on  a  motion  to  strike,  or  for  a  more  specific  statement.  Barnes 
V.  Savings  Bank,  267. 

Exception  to  rulings:  Review.  The  appellate  court  will  not  con- 
sider rulings  made  upon  the  trial  to  which  exception  has  not  been 
duly  taken..  Idem, 

Waiver  of  objection.  Any  error  in  ruling  upon  a  motion  to  strike, 
or  for  a  more  specific  statement,  is  waived  by  an  amendment  to 
the  pleading  objected  to.    Idem, 

Retaxation  of  costs:  Presumption  on  appeal.  The  trial  court 
may  examine  the  transcript  of  evidence  for  the  purpose  of  deter- 
mining the  cost  of  making  the  same;  and  it  will  be  presumed  on 
appeal  that  the  lower  court  made  a  proper  ruling  on  a  motion  to 
retax  such  costs,  in  the  absence  of  a  contrary  showing,  and  the 
appellate  court  will  not  go  to  the  certified  transcript  to  determine 
the  facts  for  itself.    Stewart  v.  Coal  Co.,  348. 

Review  of  exceptions  not  argued.  Where  the  exceptions  to  in- 
structions are  not  argued  and  no  complaint  against  them  is  em- 
bodied in  appellant's  brief  they  will  not  be  considered  on  appeal. 
Hamm  v.  Bettendorf  Axle  Co.,  681. 

Review  of  particular  issues.  Where  no  appeal  is  taken  from  the 
judgment  upon  particular  issues  the  same  will  not  be  reviewed 
although  argued  on  the  appeal.    Citizens  Nat.  Bank  v.  Gardner,  695. 
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Questions  not  within  the  issues:  Review.  Questions  not  within 
the  pleadings  and  not  presented  and  passed  upon  by  the  trial  court 
are  not  subject  to  review  on  appeal.    Tyrrell  v.  Shannon,  184. 

ARGUMENT.     See  New  Trial 

ATTACHMENT.    See  Chattel  Mortgages. 

Garnishment:  Answer  of  garnishee:  Bill  of  exceptions:  Exemp- 
tions: Burden  of  proof.  The  answers  oi  a  garnishee  to  inter- 
rogatories are  not  matters  of  pleading  but  of  evidence,  and  must 
be  made  of  record  by  a  bill  of  exceptions  to  be  considered  on 
appeal.  And  where  it  is  claimed  that  the  property  garnished  is 
exempt  the  burden  is  upon  the  party  claiming  the  exemption  to 
establish  the  same.    Dolan  v.  Sammons,  466. 

Exemplary  damages:    Liability  therefor  on  indemnifying  bond. 

The  statutes  require  an  officer  to  levy  under  a  writ  of  attach- 
ment upon  any  personal  property  which  the  plaintiff  points  out 
and  directs  him  to  levy  upon,  and  to  proceed  to  subject  the  prop- 
erty upon  the  giving  of  an  indemnifying  bond  by  the  plaintiff; 
and  any  liability  of  the  officer  for  exemplary  damages  in  so  doing 
must  arise  from  his  acts  outside  the  line  of  his  duty  as  an  officer, 
and  the  attaching  plaintiff  is  not  liable  therefor  on  the  indemnify- 
ing bond  unless  he  is  a  party  to  such  acts.  Constaiitine  v.  Grupe 
Co.,  142. 

Same.  A  claimant  of  property  held  under  an  attachment  can  only 
recover  of  the  officer  actual  damages  for  a  wrongful  levy,  and 
he  has  no  greater  right  in  an  action  upon  an  indemnifying  bond. 
Idem, 

Same.  It  is  the  general  rule  that  where  the  claimant  of  attached 
property  elects  to  recover  damages  on  an  indemnifying  bond  he  is 
only  entitled  to  such  damages  as  are  compensatory,  both  as  against 
the  principal  and  sureties,  unless  it  is  otherwise  provided  in  the 
bond.    Idem, 

Same:  Recovery  of  attorney  fees.  The  right  to  recover  attorney 
fees  is  purely  statutory,  and  as  the  statute  providing  for  damages 
on  an  indemnifying  bond  in  an  attachment  suit  does  not  author- 
ize a  recovery  of  such  fees,  the  claimant  of  the  property  can  not 
recover  in  an  action  on  the  bond  for  fees  incurred  in  interven- 
ing in  the  attachment  suit  and  securing  a  release  of  the  property. 
Idem, 

ATTORNEY  FEES.    See  Attachment— Intoxicating  Liquors. 
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BANKS  AND  BANKING. 

Special  deposit:  Application  to  debt  due  the  bank.  A  bank  to 
which  a  depositor  is  owning  a  matured  indebtedness  may  appro- 
priate a  general  deposit  of  the  debtor  to  a  discharge  of  the  debt; 
but  it  has  no  such  right  where  a  deposit  is  made  for  a  special 
purpose  or  under  a  special  agreement.  Smith  v.  Sanborn  State 
Bank,  640. 

BILLS  AND  NOTES.    See  Negotiable  Instruments. 

BONDS.    See  Estates  of  Decedents. 

BROKERS.     See  Agency. 

CANCELLATION  OF  INSTRUMENTS.  See  Contracts— Equity. 

CARRIERS. 

Shipment  of  property  by  express:     Oral  contract:    Evidence. 

In  this  action  against  the  defendant  express  company  by  the 
consignee  of  a  horse  shipped  under  an  alleged  oral  agreement  with 
plaintiff,  the  fact  that  the  party  delivering  the  animal  to  the  ex- 
press company  signed  a  contract  for  its  transportation  did  not 
prevent  plaintiff  from  proving  his  oral  contract,  in  the  absence  of 
any  proof  that  the  party  delivering  the  animal  to  the  company 
was  acting  as  his  agent;  the  two  contracts  being  entirely  distinct 
and  between  different  parties.  The  evidence  in  this  case  is  held 
sufficient  to  take  the  question  of  an  oral  contract  of  transportation 
to  the  jury.    Cox  v.  Express  Co.,  137. 

Same.  Where  an  express  company  has  contracted  to  transport 
property  under  an  oral  contract  with  the  consignee,  it  will  not  be 
relieved  of  the  duty  of  performing  such  agreement  by  the  fact 
that  it  induced  the  party  delivering  the  property  to  the  company 
to  sign  a  written  contract  of  transportation,  it  not  being  shown 
that  such  party  acted  as  the  agent  of  the  consignee.    Idem. 

Same:  Negligence:  Evidence.  The  evidence  in  this  action  is  held 
sufficient  to  take  the  question  of  defendant's  negligent  care  of  the 
property  while  in  transit  to  the  jury.    Idem. 

Transportation  of  live  stock  by  freight:  Negligent  delay:  Evi- 
dence. The  rule  that  a  carrier  is  not  liable  for  failure  to  feed 
and  water  animals  in  transit  where  the  same  are  accompanied  by 
a  caretaker,  unless  it  fails  to  furnish  the  party  in  charge  with 
proper  facilities  for  caring  for  the  animals  when  requested,  does 
not  relieve  the  carrier  from  liability  for  negligent  delay  in  trans- 


Digitized  by 


Google 


764  INDEX. 

Cauiebs  Continued  to  Chattil  Moktoagd 

portation  which  the  caretaker  can  not  prevent  by  the  exercise 
of  reasonable  diligence.  The  evidence  in  this  case  is  held  to  show 
unreasonable  delay  by  a  connecting  carrier.  McMillan  v.  Great 
Northern  Ry.  Co.,  596. 

Same:  Connecting  carriers:  Agency.  The  agents  of  a  transfer 
company  taking  a  car  from  the  initial  carrier  and  switching  it  to 
the  connecting  carrier  are  also  agents  of  the  connecting  carrier, 
in  the  sense  that  it  is  only  through  them  that  it  can  be  advised 
that  the  car  is  ready  for  transportation  by  it.    Idem. 

Same:  Unreasonable  delay:  Burden  of  proof.  The  burden  of 
establishing  any  special  excuse  for  failure  to  make  prompt  ship- 
ment is  upon  the  carrier.    Idem. 

Same:  Connecting  carriers:  Duty  to  transport.  It  is  the  duty 
of  a  connecting  carrier  to  receive  and  transport  cars  delivered 
to  it  without  waiting  for  a  new  contract  of  shipment;  especially 
where  the  carrier  did  not  advise  the  shipper  that  it  would  not 
transport  the  same  until  a  new  contract  was  made.    Idem, 

CHATTEL  MORTGAGES. 

Foreclosure:  Attachment:  Waiver  of  mortgage  lien.  Under 
the  law  of  this  state  a  chattel  mortgagor  retains  the  legal  title 
to  the  property,  and  his  equity  of  redemption  is  the  subject  of 
levy  and  sale:  So  that  a  mortgagee  does  not  waive  his  right  to 
foreclose  the  mortgage  by  levying  an  attachment  upon  the  prop- 
erty.   Stein  V.  McAuley,  630. 

Same.  The  above  rule  is  especially  applicable  where  the  attachment 
suit  was  dismissed  before  trial,  as  in  this  case.    Idem. 

Same:  Election  of  remedies:  EstoppeL  By  suing  out  an  attach- 
ment on  chattel  mortgage  property  the  mortgagee  does  not  elect 
his  remedy  so  as  to  deprive  him  of  subsequently  foreclosing  the 
mortgage,  since  the  two  proceedings  are  not  inconsistent.  And  the 
fact  that  the  mortgagor  incurred  expenses  in  resisting  the  attach- 
ment will  not  estop  a  foreclosure  of  the  mortgage,  especially  where, 
as  in  this  case,  there  were  other  attachment  suits  against  the  prop- 
erty instituted  prior  to  the  commencement  of  the  mortgagee's  suit. 
Idem, 

Mental  capacity  of  mortgagor:  Evidence.  In  this  action  which 
is  a  suit  upon  promissory  notes  and  to  foreclose  chattel  mortgages 
securing  the  same,  the  evidence  is  reviewed  and  held  to  show 
mental  incapacity  of  the  mortgagor  at  the  time  he  executed  the 
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notes  and  mortgages  in  question.    Citizens  Nat.  Bank  v.  Gardner, 
695. 

Same:  Notice.  The  evidence  is  also  reviewed  and  held  sufficient 
to  charge  the  mortgagee  with  notice  of  the  mental  incapacity  of 
the  mortgagor.     Idem. 

Same:  Counterclaim  by  guardian:  Admission  of  plaintifiTs  cause 
of  action.  A  guardian  of  an  incompetent  chattel  mortgagor  may, 
as  in  this  case,  counterclaim  against  a  suit  to  foreclose  the  mort- 
gages for  payments  made  by  the  mortgagor  from  a  sale  of  part 
of  the  mortgaged  property,  without  conceding  thereby  the  validity 
of  the  mortgages.    Idem. 

CONSTITUTIONAL  LAW.    See  Intoxicating  Liquors— Munici- 
pal Corporations. 

CONTEMPT.    See  Schools. 

Information:  Who  may  file  same:  Prosecution.  It  is  not  essen- 
tial that  the  information  in  contempt  proceedings  for  the  violation 
of  an  injunction  be  filed  by  the  plaintiff  in  the  original  action; 
nor  is  it  essential  that  the  county  attorney  appear  and  prosecute 
the  contempt  proceeding.    Dermedy  v.  Jackson,  620. 

Title  of  proceeding.  The  title  of  a  contempt  proceeding  is  not  very 
material ;  it  may  be  under  the  title  of  the  cause  to  which  it  is  inci- 
dent, or  it  may  be  in  the  name  of  the  state  against  the  defendant. 
Idem. 

Identity  of  premises.  Where  the  description  of  premises  in  a 
contempt  proceeding  is  by  lot  and  block,  the  same  as  in  the  ac- 
tion to  enjoin  the  nuisance,  there  is  a  sufficient  identity  of  the 
premises  although  there  may  be  a  discrepancy  in  the  name  of  the 
building.  But  were  this  not  true  the  effect  of  the  claimed  dis- 
crepancy can  not  be  raised  for  the  first  time  on  appeal.    Idem. 

Violation  of  decree:  Notice.  A  defendant  in  an  injunction  pro- 
ceeding is  bound  to  obey  the  order  of  court  even  though  errone- 
ous and  so  held  on  final  hearing:  And  this  is  true  where  he  has 
actual  notice  of  the  order  even  though  he  had  not  been  served 
with  a  copy  of  the  writ.    Carr  v.  District  Court,  663. 

Same.  The  violation  of  an  in  junctional  order  by  any  device  or  sub- 
terfuge will  not  be  permitted;  and  the  fact  that  defendants  are 
public  officers  does  not  change  the  rule.    Idem. 

Same:   Discretion:   Review.    A  proceeding  to  punish  one  for  civil 
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contempt  is  addressed  to  the  discretion  of  the  court,  in  the  absence 
of  statutory  regulations,  and  its  determination  will  stand  unless 
gross  abuse  of  such  discretion  is  shown.  And  as  a  rule  the  appel- 
late court  in  reviewing  a  contempt  proceeding  will  not  consider 
questions  of  fact.    Idem. 

Same.  A  contempt  proceeding  is  in  its  nature  criminal,  or  what 
may  be  termed  quasi  criminal,  and  to  warrant  punishment  a  clear 
case  of  contempt  must  be  shown.    Idem. 

Same:  Defenses.  Advice  of  counsel  is  not  a  defense  to  a  proceed- 
ing to  punish  for  contempt,  although  it  may  be  considered  in 
mitigation;  nor  is  ignorance  of  the  law  in  itself  a  defense  in  such 
cases  except  where  criminality  or  guilt  depends  upon  the  intention 
with  which  the  act  is  done;  but  changed  conditions  may  always 
be  considered  in  determining  the  question  of  guilt  or  innocence. 
Idem, 

CONTRACTS.     As  to  Real  Property,  see  that  title.     See  also. 
Municipal  Corporations. 

Breach  of  contract:  Damages:  Mental  anguish.  Damages  for 
mental  anguish  growing  out  of  a  breach  of  contract  to  pay  money 
are  not  recoverable,  but  generally  the  damage  in  such  cases  is 
confined  to  the  sum  wrongfully  withheld,  with  interest.  The  cases 
in  which  a  recovery  may  be  had  for  mental  anguish  because  of 
the  breach  of  a  contract  are  those  in  which  an  action  for  the 
breach,  if  the  plaintiff  so  elects,  may  be  brought,  sounding  in  tort. 
Smith  v.  Sanborn  State  Bank,  640. 

Cancellation:  Fraud:  Evidence.  In  this  action  to  rescind  a  con- 
tract and  cancel  notes  given  for  an  exclusive  agency  to  sell  a 
patent  device,  the  evidence  is  reviewed  and  held  insufficient  to 
show  that  the  execution  of  the  same  was  induced  by  fraud  or  mis- 
representation.    Owen  V.  National  Hatchet  Co.,  393. 

Unilateral  agreements.  Where  a  contract  is  made  in  duplicate 
failure  of  one  of  the  parties  to  sign  both  papers  does  not  render 
the  agreement  unilateral.     Idem. 

Revocation.  Where  one  party  to  a  contract  made  with  an  agent 
of  the  other  fails  to  repudiate  the  agreement  tmtil  after  notice 
of  revocation  by  the  principal,  he  can  not  then  withdraw  from 
the  same  except  on  grounds  entitling  him  to  a  rescission.    Idem. 

Rescission:  Fraud:  Evidence.  In  this  action  to  cancel  a  contract 
for  an  agency  to  sell  a  patented  article  in  a  specified  territory,  the 
evidence  of  fraudulent  representations  as  to  patents  covering  the 
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article,  or  of  failure  of  consideration,  is  held  insufficient  to  justify 
rescission.    Idem, 

Contracts:  Devisibility:  Agreements  in  restraint  of  trade.  In  this 
action  the  plaintiff  owned  a  lot  on  which  he  contemplated  conduct- 
ing a  lumber  business  and  had  contracted  for  a  stock  of  lumber, 
paid  the  freight,  and  placed  a  portion  of  the  lumber  on  the  lot. 
Thereafter  he  contracted  to  sell  the  lumber  so  purchased  and  not 
to  re-engage  in  the  business  at  that  place  for  a  term  of  two  years. 
Held,  that  the  contract  of  sale  was  not  merely  of  a  right  to 
engage  in  the  business  but  was  valid  under  the  rule  permitting 
one  to  dispose  of  his  business  and  to  agree  not  to  re-engage  there- 
in for  a  specified  time  and  was  not  divisible,  one  part  relating  to 
the  sale  of  the  lumber  and  the  other  to  refrain  from  re-engaging 
in  the  business.    Sauser  v.  Kearney,  335. 

Same:  Agreements  in  restraint  of  trade:  Validity.  Where  one 
has  purchased  a  stock  of  goods  and  has  paid  for  the  same  or  obli- 
gated himself  to  pay  therefor,  a  portion  of  which  has  been  deliv- 
ered and  placed  upon  the  premises  whereon  he  contemplated  con- 
ducting the  business,  a  contract  of  sale  of  the  goods  with  an  agree- 
ment not  to  re-engage  in  the  business  is  not  invalid  because  of  an 
agreement  to  forego  the  mere  privilege  of  engaging  in  a  pros- 
pective business.    Idem. 

Same:  Action  for  recovery  of  consideration.  Under  a  contract 
to  purchase  a  stock  of  goods  and  to  pay  an  additional  sum  in 
consideration  that  the  seller  shall  not  re-engage  in  the  business 
for  a  series  of  years,  both  the  purchase  price  of  the  stock  and 
the  additional  sum  to  be  presently  paid,  the  seller  may  maintain 
an  action  to  recover  the  sum  agreed  upon  for  refraining  from  en- 
gaging in  the  business,  although  such  time  has  not  expired.    Idem, 

Oral  contracts:  Determination  upon  conflicting  evidence.  Con- 
flicting oral  evidence  concerning  the  terms  of  a  verbal  contract 
presents  a  question  for  the  jury.    Idem, 

Genuineness  of  signature:    Alteration:    Evidence:    Accounting. 

In  this  action  for  an  accounting  and  judgment  for  a  certain  per- 
cent of  the  profits  of  business  done  by  defendant  under  an  alleged 
written  contract,  in  which  plaintiff  was  to  work  for  defendant  and 
recover  such  profits  as  part  compensation  for  his  services,  the 
evidence  is  held  insufficient  to  show  that  the  contract  relied  upon 
was  executed  by  defendant;  and  insufficient  to  show  that  certain 
erasures  and  interlineations  in  the  copy  of  the  claimed  contract 
held  by  plaintiff  and  relied  upon  by  him  were  made  by  defendant 
or  with  his  knowledge  and  consent.    Shea  v.  Cutler,  366. 
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Contracts  in  restraint  of  trade:    Breach:    Damages:    Evidence. ' 

In  an  action  for  damages  for  breach  of  an  agreement  not  to  re- 
engage in  a  competitive  business,  it  is  proper  for  plaintiff  to  show 
a  reduction  in  the  amount  of  his  business  and  daily  sales  after 
defendant  re-entered  the  business,  as  bearing  on  the  question  of 
damages,  even  though  such  evidence  relates  to  a  time  subsequent 
to  the  commencement  of  the  action.    Galucha  v.  Naso,  309. 

Oral  modification:  Evidence:  Statute  of  frauds.  The  statute 
of  frauds  does  not  forbid  an  oral  contract  or  proof  of  the  same, 
it  only  forbids  oral  evidence  of  a  contract  which  is  within  its 
provisions.  So  that  where  the  plaintiff  pleads  an  oral  modification 
of  a  written  contract  concerning  which  no  material  issue  is  raised 
by  the  answer,  and  the  real  question  presented  is,  which  of  the 
parties  breached  the  oral  contract,  the  statute  of  frauds  has  no 
application.     Rueber  v.  Negles,  734. 

Same.  An  oral  contract  for  the  sale  of  crops  not  in  existence  is 
valid  and  provable  by  parol,  and  any  subsequent  modification  may 
be  so  proven.    Idem, 

Rescission:  Waiver.  Where  one  is  informed  of  an  election  to 
rescind  his  contract,  but  by  his  own  act  precludes  the  other  party 
from  stating  the  ground  of  rescission,  there  is  a  waiver  of  the 
necessity  of  stating  the  reason  for  rescission,  and  the  party  seek- 
ing to  rescind  may  urge  any  tenable  cause  therefor.  Cox  v.  Cline, 
353. 

Same:  Notice  of  rescission:  Reasonable  time.  The  rescission  of 
a  contract  for  fraud  must  be  within  a  reasonable  time  after  ascer- 
taining the  fraud;  and  what  is  a  reasonable  time  depends  upon 
the  circumstances  of  the  case. 

In  the  instant  case  the  evidence  is  held  sufficient  to  take  the  ques- 
tion of  notice  of  rescission  within  a  r^sonable  time  to  the  jury. 
Idem. 

CONVEYANCES.     See  Husband  and  Wife. 

Covenants:  Fulfillment.  The  covenant  of  a  vendor  to  convey  by 
good  and  sufficient  warranty  deed  is  satisfied  by  a  conveyance  of 
such  title,  although  it  may  have  been  acquired  by  long  possession 
coupled  with  abandonment  by  the  public.  Duetzmann  v.  Kuntze, 
158. 

Mental  capacity:  Undue  influence:  Evidence.  A  voluntary  con- 
veyance of  property  by  one  mentally  competent  and  without  un- 
due influence  will  not  be  disturbed  by  the  court.    In  this  case  the 
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evidence  "is  held  insufficient  to  show  either  a  lack  of  mental 
capacity  or  undue  influence.    Shea  v.  Catholic  Society,  15a 

CORPORATIONS. 

Individual  liability  of  stockholders  for  corporate  debts.     The 

individual  property  of  stockholders  of  a  corporation  defectively 
organized,  because  of  an  insufficient  publication  of  notice  of  in- 
corporation, is  not  liable  for  indebtedness  contracted  within  three 
months  from  the  date  of  the  certificate  of  incorporation,  such 
being  the  time  allowed  for  publication  of  the  notice:  Nor  is 
their  property  liable  for  a  corporate  debt  created  in  renewal  of 
obligations  contracted  within  such  time.'  Bank  v.  Neiting,  119. 

Public  service  corporation:  Rights  and  duties  in  suppljring  gas 
to  consumers.  It  is  the  duty  of  a  gas  company  operating  under 
a  franchise  to  supply  all  inhabitants  of  the  municipality  with  gas 
on  the  same  terms,  where  the  conditions  are  the  same  or  similar. 
The  company  may,  however,  adopt  reasonable  rules  and  regula- 
tions fixing  the  terms  upon  which  it  will  supply  its  customers  with 
gas,  but  the  adoption  of  a  formal  rule  is  not  essential  to  that 
end,  where  there  is  a  well  established  and  governing  custom.  It 
can  not,  however,  enforce  an  arbitrary  or  discriminating  rule  or 
custom  according  to  its  whim  or  caprice.  In  this  action  to  com- 
pel the  gas  company  to  supply  plaintiff  with  gas  the  evidence  is 
held  to  show  that  the  service  was  cut  off  without  just  reason  for 
believing  plaintiff  financially  irresponsible.  Phelan  v.  Boone  Gas 
Co.,  626. 

COSTS. 

Taxation  of  costs.  Where  it  appears  that  parties  instituting  pro- 
ceedings to  remove  an  officer  for  official  misconduct  were  acting 
in  good  faith,  the  costs,  upon  dismissal  of  the  proceeding  because 
of  insufficient  evidence,  should  not  be  taxed  against  the  plaintiff 
but  should  be  assessed  as  in  ordinary  state  cases.  State  v. 
Hospers,  712. 

Taxation  of  costs.  Where  the  only  issue  in  a  suit  to  enforce  a 
chattel  mortgage  was  the  mental  capacity  of  the  mortgagor  at 
the  time  of  executing  the  same,  which  was  determined  against  the 
plaintiff,  the  costs  of  the  action  were  properly  taxed  to  plaintiff. 
Citizens  Nat.  Bank  v.  Gardner,  695. 

Same.    Where  the  plaintiff,  as  in  this  action,  brought  certain  par- 
ties into  court  and  the  substantial  issues  were  determined  against 
its  claims  to  a  preference  over  them  in  the  distribution  of  a  par- 
VoL.  147  Ia.— 49. 
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ticular  fund,  the  costs  of  the  action  were  properly  taxed  against 
plaintiff.    Idem, 

COUNTIES.    See  Municipal  Corporations. 

CRIMINAL  LAW.    See  Fish  and  Game. 

Forgery:  Evidence.  The  testimony  of  an  accomplice,  on  a  prose- 
cution for  forgery,  as  to  procuring  a  third  person  to  sign  the 
name  of  another  to  the  forged  instrument,  which  was  shown  to 
have  been  in  pursuance  of  a  previous  arrangement  between  the 
witness  and  the  accused,  was  competent  as  against  the  accused. 
State  V.  Ottley,  329.    - 

Murder  in  the  first  degree:  Indictment:  Sufficiency.  An  indict- 
ment charging  that  the  shooting  of  deceased  was  with  specific 
intent  to  kill  and  that  it  was  done  wrongfully,  deliberately,  pre- 
meditatedly  and  with  specific  intent  to  kill  and  murder,  charges 
murder  in  the  first  degree.    State  v.  Dyer,  217. 

Same:  Self-defense:  Duty  to  retreat:  Instruction.  The  killing 
of  an  assailant  is  only  excusable  on  the  ground  of  self-defense, 
where  it  reasonably  appears  to  be  the  only  means  of  saving  one's 
own  life,  or  preventmg  great  bodily  injnry.  If  the  danger  which 
appears  to  be  imminent  can  be  avoided  in  any  other  way,  as  by 
retreating,  the  taking  of  the  life  of  the  assailant  is  not  justifiable. 
Idem. 

Same.  Where  it  appears  that  the  accused  had  a  room  in  the  house 
of  the  deceased,  but  that  the  assault  was  made  in  one  of  the  liv- 
ing rooms  of  the  house  and  not  in  the  room  of  defendant,  his 
duty  to  retreat  existed  the  same  as  though  the  assault  had  occurred 
at  some  other  place  where  the  rights  of  each  were  equal.    Idem. 

Same:  Submission  of  lower  offenses.  Where  it  is  shown  in  a 
prosecution  for  murder  that  the  deceased  died  within  a  few  days 
after  he  was  shot  by  defendant,  the  court's  refusal  to  submit  the 
question  of  defendant's  guilt  of  some  offense  lower  than  a  d^ree 
of  homicide  was  proper.    Idem. 

Self-defense:  Evidence.  Under  the  evidence  in  this  case  the  ques- 
tion of  whether  accused  shot  deceased  in  self-defense  was  for 
the  jury.    Idem. 

Murder:  Provocation:  Instruction.  To  render  the  taking,  of  life 
manslaughter  instead  of  murder,  the  provocation  must  be  such 
as  has  a  natural  tendency  to  produce  such  a  degree  of  excite- 
ment or  disturbance  of  mind  of  an  ordinary  person  as  to  dethrone 
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reason  and  cause  him  to  act  from  passion  rather  than  deh'bera- 
tion  and  judgment.  In  this  action  there  was  evidence  that  de- 
fendant had  previously  armed  himself  with  a  deadly  weapon  for 
the  encounter,  and  it  is  held  that  the  court's  instruction  that  to 
constitute  great  and  present  provocation  which  would  render  the 
killing  manslaughter  instead  of  murder  there  must  be  something 
extraordinary,  was  not  erroneous,  especially  as  the  court  also  in- 
structed that  the  provocation  must  be  sufficient  to  excite  passion 
in  a  reasonable  person.     State  v.  Watkins,  566. 

Murder:  Mitigation  of  death  penalty:  Evidence.  On  this  prose- 
cution for  murder  resulting  in  a  judgment  assessing  the  death 
penalty,  the  evidence  is  reviewed  and  held  insufficient  to  show  such 
defective  mental  and  moral  capacity  of  defendant  as  to  justify 
mitigation  of  the  judgment.     State  v.  Junkins,  588. 

Murder:  Self-defense.  In  this  prosecution  for  murder  the  evi- 
dence is  reviewed  and  held  to  raise  an  issue  of  self-defense  for 
submission  to  the  jury.    State  v.  Watkins,  566. 

Rape:  Age  of  consent:  Evidence:  Instructions.  An  instruction 
on  a  prosecution  for  rape  committed  on  a  child  under  the  age 
of  consent  to  the  effect  that  her  previous  character  was  imma- 
terial, since  the  statute  prohibits  intercourse  under  any  circum- 
stances with  a  child  under  fifteen  years  of  age,  but  that  evidence 
of  her  previous  conduct  should  be  considered  as  bearing  on  her 
credibility,  was  not  objectionable  as  assuming  that  she  was  under 
the  age  of  consent ;  where  among  the  material  allegations  required 
to  be  proven  by  the  state  beyond  a  reasonable  doubt,  as  set  forth 
in  other  instructions,  was  the  allegation  as  to  her  age.  State  v. 
Herrington,  636. 

Same:  Corroborating  evidence:  Instructions.  The  instructions 
in  the  instant  case  are  held  to  fully  state  the  rule  that  a  convic- 
tion of  rape  can  not  be  had  on  the  testimony  of  the  injured  party 
alone,  but  that  there  must  be  other  credible  evidence  independant 
of  and  corroborating  that  of  prosecutrix,  and  tending  to  connect 
the  defendant  with  the  commission  of  the  crime.    Idem. 

Same:  Evidence.  .  Evidence  reviewed  and  held  sufficient  to  sustain 
conviction  for  rape.    Idem. 

Same:  Included  offense:  Instruction.  Where  a  defendant  is 
either  guilty  of  the  offense  as  charged  or  is  not  guilty  at  all  there 
is  no  included  lesser  offense  for  submission  to  the  jury.  As  where 
defendant  was  charged  with  rape  upon  a  child  under  the  age  of 
consent,  and  the  evidence  was  conclusive  that  the  crime  was  vol- 
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untary  on  the  part  of  the  prosecutrix,  assault  and  battery  was  not 
an  included  offense.    Idem. 

Rape:  Examination  of  prosecutrix:  Leading  questions.  Reti- 
cence of  a  prosecutrix  for  rape  in  testifying  to  the  details  of  the 
offense  furnishes  sufficient  ground  for  permission  to  ask  her  lead- 
ing questions.    State  v.  Dudley,  645. 

Evidence:  Complaint  of  prosecutrix.  Where  it  was  apparent 
from  the  examination  of  prosecutrix  that  her  statements  concern- 
ing the  offense  had  reference  to  defendant's  intercourse  with  her, 
and  none  of  the  details  were  called  for,  evidence  of  such  state- 
ments was  not  objectionable  because  not  limited  to  a  complaint. 
Nor  did  the  mere  fact  that  it  was  subsequently  made  to  appear 
that  her  statements  were  made  in  response  to  questions,  rather 
than  otherwise,  require  the  court  to  exclude  the  same,  in  the  ab- 
sence of  a  motion  to  that  effect.    Idem, 

Same:  Lapse  of  time.  The  lapse  of  two  months  between  the  time 
of  an  alleged  rape  and  the  complaint  of  prosecutrix  will  not  ren- 
der evidence  of  the  complaint  inadmissible.    Idem. 

Same.  It  is  the  natural  impulse  of  a  female  upon  whom  rape  has 
been  committed  to  make  known  her  wrongs,  and  her  voluntary 
statements  concerning  the  offense  are  not  deprived  of  their  char- 
acter as  complaints  simply  by  the  fact  that  they  were  made  in 
response  to  inquiries,  but  her  statements  so  made  are  receivable 
in  evidence  in  corroboration  of  her  credibility.  The  evidence  of 
complaint  in  the  instant  case  is  held  admissible.    Idem. 

Same:  Phsrsical  condition  of  prosecutrix.  Evidence  of  the  physi- 
cal condition  of  prosecutrix,  although  the  result  of  an  examina- 
tion made  some  time  after  the  alleged  rape,  is  admissible.    Idem. 

Same:  Corroboration.  Evidence  that  another  saw  defendant  in 
the  room  with  prosecutrix  shortly  after  the  offense,  and  that  pros- 
ecutrix was  sitting  on  the  bed  with  her  clothing  and  hair  in  a 
disordered  condition,  together  with  plaintiff's  admission  of  his 
presence,  was  sufficient  corroboration.    Idem. 

Same:  Unchastity.  The  possession  by  prosecutrix  of  an  unsigned 
and  unaddressed  letter,  suggesting  sexual  intercourse  at  a  time 
prior  to  the  alleged  offense,  was  inadmissible  to  show  that  she 
was  unchaste.    Idem. 

Evidence:  Corroboration.  Refusal  of  the  court  to  eliminate  by 
an  instruction  the  admission  of  defendant  that  he  was  at  the  house 
of  prosecutrix  at  the  time  of  the  alleged  offense  and  had  his  boots 
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off,  on  the  ground  that  it  was  not  corroboration  but  merely  evi- 
dence of  opportunity,  was  proper.    Idem. 

EVIDENCE. 

Dying  declarations.  Statements  concerning  the  homicide  made  by 
a  deceased  in  extremis,  and  in  the  belief  that  he  had  been  mortally 
wounded,  are  admissible  as  dying  declarations.    State  v.  Dyer,  217. 

Declaration  by  third  party:  Objections.  Where  a  party  has  made 
no  objection  to  the  introduction  of  evidence  upon  the  trial  he 
can  not  complain  thereof  on  appeal.  In  this  case  the  state  offered 
evidence  in  rebuttal  as  to  a  declaration  by  another  concerning 
what  an  accomplice  in  the  crime  told  him  as  to  who  had  com- 
mitted the  offense;  and  while  not  admissible  as  substantive  evi- 
dence yet  the  objection  can  not  be  raised  for  the  first  time  on  ap- 
peal.   State  v'  Finley,  563. 

Examination  of  witness:  Discretion.  The  form  of  questions  pro- 
pounded to  a  witness  and  rulings  on  objections  to  the  examina- 
tion are  largely  matters  of  discretion  with  the  trial  court,  and 
will  not  be  interfered  with  on  appeal  unless  an  abUse  of  such 
discretion  is  shown.    Idem. 

INDICTMENT. 

Sufficiency.  Neither  a  failure  of  the  clerk  of  a  grand  jury  to 
include  in  the  minutes  of  the  evidence  a  statement  that  the  wit- 
nesses were  sworn  before  testifying;  nor  failure  of  the  witnesses 
to  sign  the  minutes  of  their  evidence;  nor  failure  of  the  clerk 
of  courts  to  place  a  filing  mark  upon  the  sheets  containing  the 
minutes  of  the  evidence,  where  the  indictment  to  which  the  evi- 
dence is  attached  is  marked  filed,  are  fatal  to  the  indictment. 
State  V.  Ottley,  329. 

Same:  Failure  to  file  exhibits.  Failure  to  file  exhibits  with  the 
clerk  of  courts  which  were  used  before  the  grand  jury  is  not 
ground  for  setting  aside  the  indictment;  nor  will  such  failure 
render  the  exhibit  inadmissible  upon  the  trial.    Idem. 

Perjury:  Indictment:  Traverse  of  false  statements.  Perjury 
consists  in  the  wilful  and  false  swearing  to  a  material  matter;  and 
both  the  indictment  and  the  evidence  must  traverse  the  truth  of 
the  statements  claimed  to  be  false.  In  this  action  perjury  is  as- 
signed on  statements  contained  in  a  sworn  notice  of  claim  of 
ownership  of  property  and  the  indictment  fails  to  traverse  the 
statements  made  by  defendant  in  the  notice.    State  v.  Hulsman,  572. 
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INSTRUCTIONS. 

Evidence.  A  defendant  in  a  prosecution  for  murder  can  not  com- 
plain of  an  instruction  given  at  his  request,  to  the  effect  that  if 
the  jury  find  a  certain  witness  to  be  the  wife  of  the  defendant 
no  consideration  is  to  be  given  her  testimony,  but  if  she  was  not 
his  wife  it  should  be  given  such  weight  as  it  was  entitled  to. 
State  v.  Watkins,  566. 

Ezceptions:  Review  on  appeaL  Where  no  exceptions  are  taken 
to  the  instructions  given  by  the  trial  court  they  will  not  be  re- 
viewed on  appeal.    State  v.  Finley,  563. 

Reasonable  doubt:  Sufficiency  of  proof:  Instruction.  The  law 
does  not  require  that  every  fact  essential  to  conviction  of  a  crime 
shall  be  separately  considered,  or  proved  beyond  a  reasonable 
doubt  when  considered  separately;  as  the  state  is  not  required 
to  divide  its  case  into  sections  or  to  separate  the  essential  facts 
and  make  each  one  stand  alone;  but  every  material  allegation  of 
an  indictment  is  an  essential  fact  and  must  be  proven  beyond 
a  reasonable  doubt,  when  considered  in  connection  with  the  whole 
evidence  in  the  case,  to  warrant  conviction;  and  if  upon  a  con- 
sideration of  all  the  evidence  in  the  case  there  is  a  reasonable 
doubt  as  to  any  one  of  such  material  allegations  there  can  be  no 
conviction.    State  v.  Ottley,  329. 

PRACTICE. 

Continuance.  Where  it  appears  from  the  record  that  the  time 
allowed  defendant  in  which  to  prepare  for  trial  was  adequate  for 
the  full  presentation  of  his  defense,  the  court's  discretion  in  re- 
fusing a  continuance  over  the  term  for  the  purpose  of  preparing 
the  case  will  not  be  disturbed  on  appeal.    State  v.  Dudley,  645. 

DAMAGES.     See   Attachment— Mines   and   Mining— Nuisance- 
Real  Property — Sales — Waters. 

DOWER.    See  Estates  of  Decedents — Husband  and  Wife. 

DRAINAGE.    See  Waters. 

Assessments  for  benefits.  The  fact  that  it  may  be  necessary  to 
lay  more  drains  to  render  lands  tillable  will  not  release  the  land- 
owner from  an  assessment  for  the  benefits  arising  from  the  drains 
as  laid;  it  not  appearing  that  his  assessments  are  proportionately 
higher  than  those  of  other  landowners.  In  this  proceeding  to 
confirm  an  assessment  for  drainage  purposes  the  evidence  is  held 
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to  sustain  an  assessment  of  plaintiff's  lands  for  substantial  bene- 
fits already  received.     Schropfer  v.  Hamilton  County,  63. 

Drainage  of  surface  water:  Obstruction  to  natural  flow.  A  rail- 
way company  is  bound  to  use  ordinary  care  in  filling  a  passage- 
way for  surface  water,  usually  and  naturally  flowing  under  its 
tracks,  so  as  not  to  unnecessarily  dam  up  and  throw  the  water 
back  onto  an  adjoining  landowner,  thus  causing  him  unnecessary 
inconvenience  and  damage.  Tretter  v.  Chicago  &  G.  W.  Ry.  Co., 
375. 

Drainage  of  surface  water:  Nuisance:  Injunction.  A  city  has 
no  right  to  drain  surface  waters  flowing  into  its  streets  into  an 
unnatural  water  course  and  so  as  to  cast  it  upon  adjoining  lands 
in  a  materially  larger  quantity  and  in  a  different  manner  than  it 
would  naturally  flow,  and  not  into  a  natural  watercourse;  but  it 
has  no  greater  duty  in  this  regard  than  a  private  owner  would 
have  in  protecting  adjoining  lands  from  such  injury.  And  in  exer- 
cising its  power  to  make  its  streets  passable  it  may  provide  for 
the  passage  of  surface  water  in  drains  or  culverts  through  or 
under  the  streets,  and  if  the  method  adopted  is  reasonably  suited 
for  this  purpose  an  abutting  owner  can  not  complain  that  he  has 
not  been  relieved  of  the  burden  of  drainage  to  which  his  land  was 
already  subject,  although  the  improvement  operates  to  some  ex- 
tent to  his  detriment. 

In  this  action  to  enjoin  a  city  from  maintaining  a  tile  drain  across 
one  of  its  streets,  the  evidence  is  held  to  show  that  the  same  dis- 
charged the  surface  water  into  a  natural  depression  on  plaintiff's 
land,  and  that  the  only  effect  of  the  drain  or  culvert  was  to  dis- 
charge the  water  directly  onto  plaintiff's  land  in  the  natural  de- 
pression, instead  of  allowing  it  to  spread  over  the  highway  before 
reaching  his  land,  and  does  not  therefore  constitute  a  nuisance 
which  the  plaintiff  is  entitled  to  have  abated.  Cech  v.  City  of 
Cedar  Rapids,  247. 

Same:  Prior  adjudication.  The  finding  of  a  jury  in  a  prior  ac- 
tion at  law  for  damages,  that  the  surface  water  was  discharged 
through  a  street  culvert  constructed  by  the  city  into  a  natural 
depression  on  the  plaintiflF's  land,  is  conclusive  on  that  question 
in  a  subsequent  action  by  plaintiff  to  restrain  the  city  from  main- 
taining the  drain.    Idem. 

Obstruction  to  flow  of  surface  water:  Pleadings:  Sufficiency: 
Appeal.  A  petition  in  an  action  for  damages  caused  by  obstruct- 
ing the  flow  of  surface  water,  which  fails  to  allege  interference 
by  defendant  or  anyone  else  with  the  flow  of  the  water  in  any 
manner,  is  insufficient;  but  where  no  objectioi)  tp  the  pleading  is 
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interposed  on  the  trial  and  the  same  proceeds  with  acquiescence 
of  the  parties  as  though  the  pleading  was  sufficient  in  this  respect, 
it  will  be  so  treated  on  appeal.  Hoppes  v.  Des  Moines  City  Ry. 
Co.,  580. 

Street  grades:  Duty  of  adjoining  owner.  Where  a  city  has  not 
established  a  grade  line  for  its  streets  an  abutting  property  owner 
is  not  required  to  bring  his  lots  to  the  existing  grade  to  protect 
the  same  from  overflow  by  surface  water.    Idem. 

Street  drains:  Evidence.  In  this  action  for  injury  to  abutting 
lots  by  overflow  of  surface  water  the  questions  of  whether  the 
damage  resulted  from  unusual  rainfall,  and  whether  the  tiles  pro- 
vided could  reasonably  be  expected  to  carry  the  water  across  the 
street,  were  for  the  jury.     Idem, 

EASEMENTS.    See  Real  Property. 

ELECTION  OP  REMEDIES.    See  Chattel  Mortgages. 

EQUITY. 

Cancellation  of  instruments:  Trusts:  Quieting  of  title:  Evi- 
dence. Where  one  in  whose  name  title  to  property  is  taken  fur- 
nished all  or  any  definite  part  of  the  purchase  price  as  his  own 
and  not  by  reason  of  an  agreement  with  one  claiming  an  adverse 
title,  he  is  entitled  to  retain  the  same  or  have  a  resulting  trust 
declared  to  the  amount  of  the  consideration  which  he  furnished; 
but  if,  on  the  other  hand,  the  party  claiming  adversely  paid  all 
or  any  part  of  the  consideration  personally,  or  by  an  arrangement 
with  the  holder  of  the  legal  title,  he  is  entitled  to  have  the  deed 
set  aside.  In  the  instant  case  the  plaintiff,  seeking  to  cancel  the 
deed  in  question,  was  an  aged  and  ignorant  man  and  the  defend- 
ant, who  held  the  legal  title,  was  a  man  of  affairs,  and  the  evidence 
is  held  to  show  that  the  land  deeded  to  defendant  was  paid  for 
by  plaintiff  personally  and  by  defendant  in  his  behalf,  and  the 
plaintiff  is  entitled  to  have  the  deed  set  aside  and  title  quieted  in 
him.    Kirkpatrick  v.  Greenland,  37. 

Same:  Evidence.  The  fact  that  one  claiming  to  be  the  owner  of 
property  conveyed  to  another  always  had  the  possession  of  the 
same  following  the  deed;  that  he  made  many  payments  therefor;- 
paid  the  taxes  and  used  the  property  as  his  own ;  that  never  until 
shortly  before  action  to  quiet  title  did  the  party  holding  the  legal 
title  claim  the  property  under  his  deed ;  and  that  the  parties  agreed 
upon  a  division  line  or  boundary  between  the  land  in  question 
and  that  unquestionably  owned  by  defendant,  were  strong  cir- 
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cutnstances  to  support  plaintiflf's  claim  of  ownership  in  this  action. 
Idem, 

Specific  performance:  Evidence.  To  support  a  decree  of  specific 
performance  of  an  alleged  contract  to  convey  land,  the  evidence 
of  a  binding  contract  must  be  clear  and  satisfactory.  In  the  in- 
stant case  the  evidence  is  reviewed  and  held  insufficient  to  estab- 
lish an  enforceable  contract.    Kinman  v.  Botts,  474. 

ESTATES  OF  DECEDENTS.    See  Wills. 

Claims:  Implied  contract  for  compensation:  Evidence.  In  pro- 
ceedings for  the  establishment  of  a  claim  against  an  administrator 
on  an  implied  contract  to  compensate  the  claimant,  the  facts  im- 
plying the  agreement  must  be  so  well  established  as  to  leave  no 
room  for  conjecture,  and  when  so  established  the  law  implies  a 
promise  to  pay  the  reasonable  value  thereof;  and  the  burden  of 
proving  that  the  claim  is  unpaid  is  not  upon  the  claimant.  In 
this  case  the  claimant  sought  to  establish  a  claim  for  care,  board 
and  lodging  of  the  decedent,  and  the  evidence  is  held  to  negative 
the  administrator's  contention  that  decedent  had  merely  taken 
meals  at  claimant's  house,  without  contemplation  on  the  part  of 
either  that  he  should  pay  therefor.    Graham  v.  McKinney,  164. 

Same:  Evidence:  Transactions  with  a  decedent.  In  an  action 
against  an  administrator  for  board,  lodging  and  care  furnished 
decedent,  the  inquiries  of  claimant  as  to  whether  decedent  roomed 
and  boarded  elsewhere  and  whether  others  rendered  him  similar 
service  during  his  illness,  were  not  objectionable,  under  the  statute 
prohibiting  a  party  from  testifying  to  personal  transactions  with 
a  decedent;  but  an  inquiry  as  to  what  amount  of  board  or  care 
decedent  required  related  to  a  personal  transaction  with  him  to 
which  the  plaintiff  was  not  competent  to  testify.    Idem. 

Executors:  Action  upon  bond:  Judgment:  Conclusiveness.  In 
an  action  on  the  bond  of  an  executor  for  failure  to  make  a  pay- 
ment as  directed  by  a  judgment  setting  aside  the  approval  of  his 
final  report,  the  court  will  not  investigate  the  justice  of  the  claim 
on  which  the  judgment  was  based,  in  the  absence  of  a  plea  of 
fraud  or  collusion  in  obtaining  the  judgment.  Tucker  v.  Stewart, 
294. 

Same:  Laches:  Estoppel.  The  approval  of  an  administrator's 
final  report  and  his  discharge  s'tands  as  a  complete  adjudication  of 
his  account  until  the  same  is  set  aside  by  a  direct  attack  in  equity; 
as  the  correctness  of  the  account  can  not  be  inquired  into  in  a 
collateral  proceeding.    But  when  the  approval  of  the  report  has 
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been  thus  set  aside,  and  the  administrator  has  failed  to  make 
restitution  of  money  represented  by  an  alleged  fraudulent  credit 
in  his  account,  as  directed  by  the  court,  an  action  therefor  will 
lie  against  him  and  the  sureties  on  his  bond,  when  prosecuted 
promptly  and  in  good  faith.  In  the  instant  case  laches  as  a  ground 
of  estoppel  is  not  shown.    Idem. 

Same.    Laches  though  sometimes  available  as  a  defense  in  equity 
"^     have  no  place  in  an  ordinary  action  for  the  recovery  of  a  debt, 
unless  prolonged  for  the  full  period  of  the  statute  of  limitations. 
Idem. 

Action  upon  executor's  bond:  Limitations.  An  executor's  bond 
creates  a  continuing  liability,  each  violation  of  which  is  a  breach 
and  furnishes  a  cause  of  action.  So  that  while  upon  the  approval 
of  an  administrator's  final  report  an  equitable  cause  of  action 
may  arise  for  the  purpose  of  having  the  approval  vacated  on  the 
ground  of  fraud  in  the  account,  which  in  the  case  of  minor  heirs 
or  legatees,  as  in  this  case,  will  continue  during  minority  and 
one  year  thereafter;  so  too  upon  a  judgment  in  such  an  action 
vacating  the  approval  of  the  report  and  disallowing  an  item  in 
the  account  credited  to  the  executor,  with  direction  that  he  accotmt 
for  the  same  in  money,  an  ordinary  action  then,'  and  not  until 
then,  accrues  in  favor  of  such  heirs  or  legatees  against  the  execu- 
tor and  the  sureties  on  his  bond  upon  his  failure  to  so  account, 
and  the  statute  of  limitations  does  not*commence  to  run  against 
the  latter  action  until  that  time.    Idem. 

Vacation  of  executor's  final  report:  Parties:  Notice.  The  sure- 
ties on  an  executor's  bond  are  not  necessary  parties  to  an  equit- 
able action  to  set  aside  the  approval  of  his  final  report  on  the 
ground  of  fraud  in  his  account;  and  an  order  vacating  the  same 
without  notice  of  the  action  in  no  manner  affects  their  liability, 
since  they  are  in  privity  with  their  principal  and  are  presumed  to 
have  knowledge  of  all  orders  regularly  entered  relative  to  the 
settlement  of  the  estate.    Idem. 

Executors:  Fraud:  Liability  of  sureties.  An  executor's  bond  is 
given  to  secure  an  honest  and  correct  final  accounting,  and  the 
approval  of  an  account  tainted  with  fraud  or  serious  mistake, 
though  operating  for  the  time  to  prevent  action  on  the  bond,  does 
not  discharge  all  liability  thereon;  and  when  the  report  has  been 
vacated  for  fraud  liability  of  the  sureties  on  the  bond  for  the 
honest  discharge  of  the  trust  by  the  executor  is  revived.    Idem. 

Dower:  Assignment  from  a  portion  of  the  estate.  The  dower 
interest  of  2^  widow  in  the  estate  of  her  deceased  husband  ma^  be 
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assigned  to  her  from  so  much  of  one  or  more  of  the  tracts  of 
land  as  equals  one- third  in  value  of  the  entire  estate,  where  her 
interest  in  the  estate  will  not  thereby  be  prejudiced.  Rice  v. 
Rice,  I. 

Same:  Satisfaction  of  devise  by  subsequent  conveyance:  As- 
signment of  dower.  The  conveyance  to  devisees  by  general  war- 
ranty of  lands  theretofore  devised  to  them  is  a  satisfaction  of  the 
bequests,  and  the  property  passes  to  thenl  imder  the  conveyances 
rather  than  by  the  will,  even  though  made  by  way  of  gift,  sub- 
ject only  to  the  right  of  the  widow's  share  therein;  provided  the 
same  can  not  be  assigned  to  her  from  the  remaining  estate  lands 
without  prejudice  to  her  rights.  And  where  it  is  made  to  appear 
that  the  widow  can,  without  prejduice,  take  her  share  out  of  the  re- 
maining lands,  she  will  be  required  to  do  so.    Idem, 

Same:  Waiver  of  homestead  right:  Assignment  of  dower:  Stat- 
ute. The  primary  intent  of  the  statute  relating  to  the  assignment 
of  dower  is  to  protect  the  widow  by  allowing  her  to  continue 
in  the  use  and  occupancy  of  the  homestead  if  she  so  desires,  but 
she  may  waive  ^this  right  and  take  her  distributive  share  of  the . 
property,  not  including  the  dwelling  house  given  by  law  to  the 
homestead.  She  does  not,  however,  have  the  right  to  absolutely 
dictate  that  portion  which  shall  be  set  off  to  her  regardless  of  the 
rights  of  others,  that  question  being  for  final  determination  by  the 
court,  but  she  may  indicate  the  arrangements  which  she  prefers. 
Idem, 

Assignment  of  dower:  Apportionment  in  kind:  Sale  of  property. 

Where  it  appears  that  the  widow  can  properly  be  required  to  take 
her  distributive  share  from  lands  of  the  estate  not  conveyed  by 
the  testator  to  certain  heirs  in  satisfaction  of  bequests  to  them,  but 
that  such  remaining  lands  can  not  equitably  be  apportioned  in 
kind  between  the  widow  and  the  other  heirs,  the  court  instead  of 
making  a  division  of  the  property  in  kind  should  order  a  sale  of 
the  same,  in  whole  or  in  part,  as  the  best  interests  of  the  parties 
require.    Idem. 

Relinquishment  of  dower.  A  husband  and  wife  may  agree  to  unite 
their  separate  estates  in  the  creation  of  a  trust  for  the  benefit  of 
a  third  person,  who  shall  come  into  the  legal  title  and  right  on 
the  death  of  the  surviving  testator;  and  where  they  execute  a 
joint  instrument  clearly  expressing  such  purpose,  it  will  be  treated 
as  a  relinquishment  of  any  dower  right  in  the  property,  whether 
termed  a  contract,  will  or  conveyance.  And  where  the  will,  as 
in  this  case,  provided  that  the  surviving  testator  should  hold  the 
same  fpr  life,  and  as  such  survivor  th^  husband  probated  th^ 
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same  and  enjoyed  the  benefits  arising  therefrom,  he  took  simply 
a  life  estate,  and  a  remarriage  did  not  reinvest  him  with  a  herit- 
able estate,  in  which  his  widow  by  the  subsequent  marriage  could 
acquire  a  dower  interest.    Baker  v.  Syfritt,  49. 

Legacies:  Satisfaction.  In  this  action  the  owner  of  land  in  both 
this  and  a  foreign  state  conveyed  the  property  in  this  state  to 
plaintiff  and  other  heirs,  subject  to  the  payment,  on  the  grantor's 
death,  of  a  legacy  to  his  widow.  Subsequently  the  grantor  con- 
veyed the  land  in  the  foreign  state  to  plaintiff  in  trust,  subject  to 
a  life  estate  in  the  grantor.  Held,  that  upon  the  grantor's  death 
there  was  nothing  left  in  the  property  in  the  foreign  state  for  his 
estate,  and  that  no  part  of  the  proceeds  arising  therefrom 
should  be  applied  to  the  legacy  of  the  widow  in  satisfaction  of 
the  charge  against  the  property  in  this  state.  Douglass  v.  Lougee, 
406. 

ELECTIONS. 

Nomination  of  supervisors:  Vacancies:  How  filled.  A  board  of 
supervisors  has  power  to  divide  the  county  into  supervisor  dis- 
tricts after  the  holding  of  a  primary  election  and  the  nomination 
of  supervisors;  and  where  this  has  been  done  and  prior  thereto 
the  nomination  of  a  member  of  the  board  from  the  county  at 
large  was  made,  rather  than  for  the  district  thereafter  created, 
such  nomination  will  not  be  treated  as  one  for  the  district  but  a 
vacancy  occurs  to  be  filled  by  the  proper  authorities  by  a  nomina- 
tion for  such  district.     State  v.  Parker,  69. 

Mandamus:  Placing  of  name  of  candidate  on  ballot.  A  proceed- 
ing by  mandamus  is  the  proper  remedy  to  compel  a  county  auditor 
to  place  the  name  of  a  candidate  for  office  upon  the  official  ballot. 
Idem. 

Same:  Certificate  of  nomination:  Finality:  Judicial  review.  Or- 
dinarily a  certificate  of  nomination  issued  by  a  board  of  super- 
visors must  be  regarded  as  final  unless  objections  are  thereafter 
filed;  but  where  the  board  issued  a  certificate  of  nomination  for 
the  office  of  a  member  of  the  board  of  supervisors  from  the  county 
at  large,  when  as  a  matter  of  fact  there  was  no  such  office  to  be 
filled,  the  board  having  divided  the  county  into  districts  subse- 
quent to  the  nomination  and  certification  thereof,  the  certificate 
was  not  final  so  as  to  preclude  the  court  from  determining  the 
rights  of  the  parties  to  have  their  names  placed  upon  the  official 
ballot,  although  no  objections  thereto  were  filed.    Idem. 

Same:    Judgment:    Conclusiveness.     A  court  has  no  power  to 
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create  an  office  by  ordering  that  a  name  shoald  go  on  the  official 
ballot  for  that  office;  so  that  where  one  had  been  nominated  for 
a  member  of  the  board  of  supervisors  from  the  county  at  large 
and  received  a  certificate  of  nomination,  and  the  board  subse- 
quently and  prior  to  the  election  divided  the  coimty  into  districts, 
thus  abolishing  the  office  of  supervisor  at  large,  a  decree  direct- 
ing that  the  name  of  such  person  be  placed  on  the  official  ballot 
for  a  supervisor  at  large  was  not  conclusive  of  his  right  to  hold 
the  office  of  supervisor  in  his  district,  to  which  he  had  not  been 
elected  and  for  which  he  was  not  a  candidate,  although  he  re- 
ceived at  the  primary  election  a  majority  of  the  votes  cast,  both 
in  the  county  at  large  and  in  such  district.    Idem. 

ESTOPPEL.    See  Agency— Chattel  MoRTCACffis— Estates  of  Dece- 
dents— Husband  and  Wife — Insurance. 

Equitllble  estoppel.  One  invoking  the  doctrine  of  equitable  estop- 
pel must  show  that  he  had  no  knowledge  of  the  facts  relied  upon 
as  constituting  the  estoppel,  and  no  convenient  and  available  means 
of  acquiring  such  knowledge;  and  where  the  facts  are  known  to 
both  parties  or  both  have  the  same  means  of  ascertaining  the  facts 
there  can  be  no  estoppel.    Logan  v.  Davis,  441. 

Same.  The  act  of  an  officer  of  the  land  department  in  permitting 
one  to  urge  his  claim  as  a  contract  purchaser  of  railroad  lands 
which  had  been  forfeited,  and  of  which  he  was  not  a  good  faith 
purchaser,  and  the  subsequent  issuance  of  a  patent  for  the  land  to 
him,  will  not  operate  as  an  estoppel  against  the  claim  of  a  home- 
stead entryman  so  as  to  preclude  the  entryman  from  questioning 
the  validity  of  plaintiff's  patent  in  a  suit  by  him  to  recover  the  land. 
Idem. 


EVIDENCE.  In  criminal  cases,  see  Criminal  Law.  See  also, 
Estates  of  Decedents — Intoxicating  Liquors — Mines  and  Min- 
ing—Railroads—Waters—Wills. 

Admissibility  of  documentary  evidence.  Books  upon  the  subject 
of  air  brakes,  purporting  to  give  the  distance  at  which  trains 
moving  at  different  rates  of  speed  can  be  stopped  by  an  applica- 
tion of  the  brakes,  are  not  admissible  in  evidence  to  show  such 
facts  because  not  relating  to  any  exact  science;  and  further,  be- 
cause not  revealing  the  conditions  under  which  the  tests  were 
made:  And  aside  from  such  objections  the  question  of  admissi- 
bility is  within  the  sound  discretion  of  the  court  Bruggeman  v. 
Illinois  Cent.  Ry.  Co.,  187. 
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Same.  A  memorandum,  kept  by  a  party  in  a  book  for  that  pur- 
pose, showing  the  terms  of  a  contract  and  made  in  the  presence 
of  the  adverse  party,  read  over  to  him  and  acquiesced  in  by  him 
is  admissible  in  evidence  for  the  purpose  of  showing  the  agree- 
ment, over  the  objection  that  it  is  not  competent  because  not 
signed  by  the  adverse  party,  and  not  a  memorandum  used  to  re- 
fresh the  memory  of  the  witness.    TuflFrec  v.  Saint,  361. 

Harmless  error.  The  admission  of  evidence  bearing  only  upon 
matters  concerning  which  no  issue  was  submitted  to  the  jury  was 
not  prejudicial    Cox  v.  Cline,  353. 

Communication  with  a  decedent.  The  statute  relating  to  personal 
communications  with  a  decedent  precludes  an  heir  of  decedent 
from  testifying  to  communications  with  him  tending  to  sustain 
a  conveyance  of  property  by  decedent  to  such  witness.  Creveling 
V.  Brown,  45. 

Credibility  and  weight:  Direction  of  verdict.  The  credibility  of 
a  witness  and  the  weight  to  be  given  his  evidence  are  questions 
for  the  jury,  and  a  verdict  ought  not  to  be  directed  by  the  court 
on  the  ground  that  his  examination  discloses  a  defective  memory, 
or  that  he  is  seemingly  untruthful.    Richards  v.  Watts,  557. 

Conversation  by   telephone:    Identity   of  person   talked  with. 

The  identity  of  a  person  speaking  through  a  telephone  may  be 
established  not  alone  by  the  sound  of  his  voice,  but  from  other 
circumstances  as  well;  as,  from  the  fact  that  he  appeared  at  the 
telephone  in  response  to  a  call  for  a  person  by  his  name,  admitted 
that  such  was  his  name  and  was  familiar  with  the  transactions 
inquired  about. 
In  the  instant  case  the  evidence  of  identity  is  held  sufficient  to  take 
that  question  to  the  jury  and  to  admit  the  testimony  concerning 
the  conversation  over  the  telephone.    Cox  v.  Qine,  353. 

Expert  evidence:  Proof  of  patent  laws.  The  patent  laws  of  the 
United  States  are  not  the  laws  of  a  foreign  country  and  are  not 
therefore  subject  to  proof  by  expert  evidence.  Owen  v.  Natl. 
Hatchet  Co.,  393. 

Exclusion  of  evidence:  Harmless  error.  A  party  can  not  com- 
plain of  the  exclusion  of  evidence  which  is  subsequently  admitted. 
Loxtercamp  v.  Implement  Co.,  29. 

Exclusion:  Prejudice.  The  erroneous  exclusion  of  evidence  which 
is  subsequently  admitted  is  not  prejudicial.    State  v.  Dyer,  217. 

Prejudice:  Waiver  of  objection.    A  party  can  not  complain  of  the 
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prejudicial  character  of  evidence  which  he  himself  subsequently 
introduced  upon  the  trial.    Duffey  v.  Block  Coal  Co.,  225. 

Prejudice.  Various  items  of  evidence  in  this  case  are  referred  to 
and  held  to  be  nonprejudicial.    Idem. 

Examination  of  witnesses:  Discretion.  The  court  has  a  discre- 
tion in  the  matter  of  the  examination  of  witnesses;  and  where  a 
party  has  rested  his  cross-examination,  having  had  also  the  privi- 
lege of  a  re-cross-examination,  the  court  may  properly  terminate 
the  examination  at  that  point.    Idem. 

Examination  through  an  interpreter.  The  examination  of  a  wit- 
ness through  an  interpreter  is  largely  a  matter  within  the  dis- 
cretion of  the  trial  court  The  proper  method,  however,  is  for 
the  interpreter  to  be  impersonal,  to  require  that  all  questions  to 
the  witness  be  in  the  second  person,  repeated  by  the  interpreter 
without  remarks  of  his  own,  and  that  the  answers  be  repeated 
literally  by  the  interpreter  in  the  first  person.  The.  interpreter 
should  act  as  a  phonograph.  Gregory  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  715. 

Growing  crops:  Evidence  of  value.  In  an  action  for  damage  to 
crops,  evidence  as  to  the  value  of  the  crop  should  be  confined  to 
such  a  crop  as  plaintiff  had. 

It  is  also  held  that  an  exclusion  of  a  price  list  which  gave  the  same 
prices  for  growing  plants  that  plaintiff  had  testified  to  was  not 
prejudicial.    Tretter  v.  Chicago  &  G.  W.  Ry.  Co.,  375. 

Hsrpothetical  questions:  Prejudicial  remarks  of  court  Where 
the  evidence  was  sufficient  to  support  a  hypothetical  question  it 
was  error  for  the  court  to  remark  in  the  presence  of  the  jury 
that  the  testimony  did  not  show  certain  facts  assumed  in  the  ques- 
tion.    Bruggeman  v.  Illinois  Cent  Ry.  Co.,  187. 

Hsrpothetical  questions:  Instruction.  While  all  the  facts  stated 
in  a  hypothetical  question  must  have  support  in  the  evidence,  still 
it  is  not  necessary  that  the  question  cover  the  whole  case;  and 
an  instruction  that  the  jury  might  disregard  the  testimony  of  ex- 
perts to  whom  the  question  v/as  propounded,  unless  it  found 
that  all  the  facts  were  covered  by  the  question  was  erroneous. 
Munier  v.  Michel,  312. 

Invasion  of  province  of  jury.  Interrogatories  calling  for  the  very 
matters  which  it  is  the  province  of  the  jury  to  determine  should 
be  denied;  as  where  the  engineer  of  a  train  was  asked  whether 
he  could  by  any  possibility  have  stopped  the  train  in  a  shorter 
distance,  and  whether  it  could  have  been  stopped  by  any  human 
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agency  in  a  shorter  distance,  as  this  was  a  vital  issue  in  the  case. 
Bruggeman  v.  Illinois  Cent.  Ry.  Co.,  187. 

Oral  evidence:  Admissibility.  In  this  action  one  plaintiff  seeks 
to  recover  for  services  performed  under  a  claimed  written  sub- 
stitute for  a  prior  written  contract  voluntarily  abandoned  by  him 
but  conceded  as  binding  if  it  had  been  carried  out.  Another 
plaintiff  is  attempting  to  recover  on  a  written  contract  which  by 
material  alterations  made  by  him  was  rendered  invalid,  if  in  fact 
they  were  executed  so  as  to  be  binding.  Held,  that  neither  plain- 
tiff can  rely  upon  oral  conversations  preceding  and  referring  to 
the  attempted  execution  of  the  written  contract,  in  the  absence  of 
a  showing  of  fraud  or  imposition  on  the  part  of  the  defendant 
resulting  in  the  failure  to  execute  a  binding  written  agreement 
Shea  V.  Cutler,  366. 

Pain  and  suffering.  Complaints  of  existing  pain  of  one  sustain- 
ing an  injury  are  admissible  on  the  question  of  damages,  and 
need  not  be  conhned  to  a  time  approximating  the  date  of  the  in- 
jury.   Duffey  V.  Block  Coal  Co.,  225. 

Res  gestae.  To  be  admissible  as  part  of  the  res  gestae  it  is  not 
necessary  that  the  statements  be  made  by  a  party  to  the  action; 
nor  is  time  of  controlling  importance  under  all  circumstances. 
Thus  in  an  action  for  injury  to  a  child  due  to  an  explosion  of 
gasoline,  statements  of  the  mother  made  a  few  minutes  after  the 
accident  as  to  how  it  occurred  were  admissible  as  part  of  the  res 
gestae.     Dubois  v.  Luthmers,  315. 

Of  the  certification  and  filing  of  evidence.  The  return  and  judge's 
certificate  in  a  contempt  proceeding  for  the  violation  of  an  in- 
junction are  conclusive  as  to  the  date  of  filing  the  evidence  by  the 
reporter,  although  his  certificate  shows  that  the  same  were  filed 
on  a  different  date.     Dermedy  v.  Jackson,  620. 

^When  not  sufficient  to  create  a  conflict  Where  an  insured,  as 
in  this  action,  testified  that  he  informed  defendant's  agent  at  the 
time  he  drew  up  the  application  for  insurance  that  there  was  a 
mortgage  on  the  property,  the  agent's  testimony  that  he  had  no 
recollection  that  insured  so  informed  him,  and  that  his  first  knowl- 
edge of  the  mortgage  so  far  as  he  could  recollect  was  after  the 
loss  occurred,  was  not  sufficient  to  create  a  conflict  in  the  evidence 
and  a  directed  verdict  on  that  issue  was  proper.  Eckert  v.  In- 
surance Co.,  507. 

EXECUTORS.    See  Estates  of  Decedents. 
EXPRESS  COMPANIES.     See  Carriers. 
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FISH  AND  GAME. 

Shipment  out  of  the  state:  Statute.  A  delivery  of  game  to  a 
common  carrier  for  transportation  to  a  point  outside  of  the  state, 
in  violation  of  the  code  prohibiting  the  shipment  of  game  out  of 
the  state,  constitutes  a  shipment  within  the  meaning  of  the  statute, 
even  though  the  game  was  taken  from  the  carrier  by  state  authori- 
ties while  yet  within  the  state.    State  v.  Carson,  561. 

FORGERY.    See  Criminal  Law. 

FRAUD.    See  Contracts— Estates  of  Decedents— Insurance— Nego- 
tiable Instruments — Real  Property — Settlement  and  Release. 

GARNISHMENT.  ^See  Attachment. 

GIFTS. 

Gifts  inter  vivos:  Evidence.  In  this  action  to  establish  a  gift  of 
land  by  deed,  subsequent  to  the  death  of  the  grantor,  the  evidence 
is  reviewed  and  held  insufficient  to  show  that  the  deed  was  in- 
tended to  operate  as  a  present  delivery  or  as  a  consummation  of 
the  claimed  gift.    Creveling  v.  Brown,  45. 

Transfer  of  title.  Although  a  gift  of  property  might  not  have 
been  consummated  prior  to  a  delivery  of  the  same  to  an  express 
company  for  transportation  to  the  consignee,  under  a  contract 
made  with  him  for  shipment,  the  fact  of  such  delivery  for  ship- 
ment operated  to  transfer  the  title.    Cox  v.  Express  Co.,  137. 

GROWING  CROPS.    See  Evidence— Real  Property. 

HUSBAND  AND  WIFE. 

Alienation  of  affection:  Malice:  Evidence.  A  presumption  of 
malice  sufficient  to  support  an  action  for  alienation  of  affection 
does  not  arise  from  a  mere  showing,  as  in  this  case,  that  de- 
fendants were  sorrowful  and  indignant  and  manifested  ill  will 
towards  plaintiff  when  they  learned  of  the  fact  that  he  had  secretly 
married  their  daughter.    Corrick  v.  Dunham,  320. 

Conveyances  by  husband  and  wife  to  each  other:  Dower:  Estop- 
peL  Where  the  husband  and  wife  join  in  the  execution  of  deeds 
to  their  property,  one  to  the  other,  for  the  purpose  of  making  a 
division  thereof,  leaving  the  name  of  the  grantee  blank,  but  with 
authority  to  each  to  fill  in  the  name  of  a  purchaser  and  to  deliver 
the  same,  with  the  full  purpose  and  intent  on  the  part  of  both 
to  enable  them  to  dispose  of  their  respective  land  free  from  any 
Vol.  147  Ia.— 50. 
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dower  right  of  the  other  therein,  and  without  &ny  subsequent  ac^ 
tion  by  way  of  joinder  in  conve)rances  thereof,  and  this  mutual 
understanding  had  been  acted  upon  and  carried  out  by  both  par- 
ties by  completion  and  delivery  of  the  deeds  to  purchasers,  they 
are  each  estopped  from  thereafter  asserting  any  dower  interest 
in  the  land  conveyed  by  the  other.    Manatt  v.  Griffith,  707. 

Same:  Statute.  The  statute  which  denies  to  the  husband  or  wife 
the  power  to  contract  with  the  other  in  regard  to  the  dower  in- 
terest which  each  has  in  the  other's  property,  does  not  prevent 
an  estoppel  from  arising  out  of  the  subsequent  acts  of  the  par- 
ties iti  carrying  out  and  completing  an  agreement  for  a  relinquish- 
ment by  each  of  a  dower  interest  in  the  property  of  the  other. 
Idem, 

Same:  Who  may  plead  estoppeL  The  completion  of  a  deed  exe- 
cuted as  above  recited  by  filling  in  the  name  of  a  grantee  desig- 
nated as  trustee  and  delivery  of  the  instrument,  the  trustee  at  the 
same  time  executing  an  agreement  contemplating  a  distribution 
of  the  property  without  the  necessity  of  procuring  a  relinquish- 
ment of  any  contingent  interest  of  the  other  spouse,  and  contem- 
plating no  compensation  to  the  trustee  in  carrying  out  the  trust, 
but  obligating  him  to  do  so,  is  supported  by  a  sufficient  considera- 
tion to  authorize  the  trustee  to  assert  an  estoppel  of  any  claim  to 
dower  in  the  property  by  the  other  spouse.    Idem, 

HOMESTEADS.    See  Public  Lands. 

Abandonment:  Evidence.  In  this  proceeding  to  sell  real  property 
claimed  as  a  homestead  to  pay  the  debts  of  a  decedent,  the  evi- 
dence is  held  to  show  that  decedent,  while  occupying  the  prop- 
erty with  a  married  son,  left  the  same  for  a  visit  with  relatives 
intending  to  return,  but  was  prevented  from  doing  so  by  reason 
of  a  personal  injury  from  the  effects  of  which  he  died,  and  that 
there  was  not  an  abandonment  of  the  homestead.  Tyrrell  v. 
Shannon,   184. 

INDICTMENT.    See  Criminal  Law. 

INJUNCTION.    See  Drainage— I ntoxicatiing  Liquors — Municipal 
Corporations. 

INSANITY.    See  Conveyances. 

INSTRUCTIONS.     In  criminal  cases,  see  Criminal  Law.     Sec 
also,  Agency— Railroads— Real  Property — Waters. 

A  requested  instruction  which  singles  out  certain  evidence  without 
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regard  to  other  evidence  bearing  upon  the  question,  or  which  is 
purely  argumentative,  or  which  assumes  as  a  fact  a  question  con- 
cerning which  there  is  a  dispute  in  the  evidence,  should  not  be 
given.    Case  v.  Chicago  G.  W.  Ry.  Co.,  747. 

Statement  of  issues.  Where  the  jury  is  plainly  told  that  unless 
a  certain  defense  is  established  the  verdict  should  be  for  plaintiff, 
it  was  not  error,  in  stating  what  was  essential  to  make  out  such 
defense,  to  omit  doing  so  in  the  alternative  form.  Cox  v.  Kline, 
353- 

Requested  instructions.  Where  the  court  has -given  an  instruction 
at  the  request  of  a  party,  using  terms  conjunctively,  he  can  not 
thereafter  require  the  court  to  give  an  instruction  using  such  terms 
disjunctively,  especially  without  first  asking  a  withdrawal  of  the 
instruction  given.    Gregory  v.  Chicago,  R.  I.  &  P.  R.  Co.,  715. 

When  nonprejudicial.  An  instruction  which  requires  of  the  suc- 
cessful party  a  stronger  showing  than  is  necessary  for  his  recovery 
is  not  prejudicial  to  the  defeated  party.    Tuffree  v.  Saint,  361. 

INSURANCE. 

Application:  Negligence:  Fraud:  Estoppel.  Where  the  agent 
of  an  insurance  company  fills  out  an  application  for  insurance 
from  information  furnished  by  the  insured,  negligence  can  not 
be  predicated  on  the  fact  that  the  insured  signed  the  same  with- 
out reading  it.  And  knowledge  concerning  the  condition  of  the 
property  insured  thus  imparted  to  the  agent  will  be  imputed  to 
the  company,  and  will  estop  it  from  insisting  on  the  invalidity  of 
the  policy  because  of  a  false  statement  in  the  application  not  attrib- 
utable to  the  insured.    Eckert  v.  Insurance  Co.,  507. 

Same:  Breach  of  condition:  Forfeiture:  Estoppel.  Failure  of 
an  insured  to  examine  a  policy  issued  to  him  and  to  return  the 
same  if  the  application  attached  is  not  in  accordance  with  his 
statements,  will  not  render  the  policy  void  or  forfeit  his  rights 
thereunder;  although  failure  so  to  do  might  estop  him  from  claim- 
ing that  his  statements  were  incorrectly  recorded  by  the  agent 
who  made  out  the  application,  if  estoppel  were  pleaded.    Idem. 

Beneficial  insurance:  Death  from  "external,  violent  and  acci- 
dental means.'*  The  term  "external,  violent  and  accident  means," 
as  used  in  a  benefit  certificate  with  reference  to  the  cause  of  death, 
has  reference  to  the  unnatural  or  improbable  consequence  of  the 
means  which  produced  the  death;  thus,  where  a  deceased  died 
as  the  result  of  having  swallowed  a  fish  bone  which  lodged  in  the 
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intestines,  causing  inflammation  of  the  parts  and  a  wound  pro- 
ducing death,  although  death  resulted  directly  from  blood  poison, 
was  accidental  within  the  meaning  of  the  certificate.  Jenkins  v. 
Association,  113. 

Accidental  death:  Affirmative  proof.  Affirmative  proof  of  death 
as  the  proximate  result  of  external,  violent  and  accidental  means, 
has  reference  to  such  evidence  of  the  truth  of  the  matters  as- 
serted as  tend  to  establish  them,  regardless  of  its  character,  so 
as  to  show  prima  facie  that  death  occurred  and  that  it  resulted 
from  the  cause  stated.    Idem. 

Same:  Beneficiaries:  Independent  provisions:  Validity  of  cer- 
tificate. Although  a  benefit  certificate  names  a  beneficiary  pro- 
hibited by  the  statute,  still  the  certificate  will  not  be  held  wholly 
void  where  there  is  another  beneficiary  named  therein,  under  in- 
dependent provisions,  who  is  not  within  the  prohibited  class.  In 
this  action  the  certificate  provides  that  if  the  insured  received  cer- 
tain injuries  resulting  in  death  the  association  would  pay  a  cer- 
tain sum  to  a  specified  church,  a  beneficiary  prohibited  by  the 
statute;  and  in  case  of  injuries  causing  disabilities  not  resulting 
in  death  the  insured  should  be  paid  stated  weekly  benefits,  and  it 
is  held  that  although  the  church  was  not  a  person  to  whom  a  bene- 
fit could  be  made  payable  the  certificate  was  not  wholly  void, 
since  the  provision  for  benefits  in  case  of  accident  not  resulting 
in  death  was  valid.    Oliphant  v.  Health  &  Accident  Assn.,  656. 

Same:  Recovery  of  benefits.  As  the  certificate  was  not  wholly 
void  and  it  provided  that  under  certain  conditions  the  association 
would  pay  the  insured  certain  benefits,  among  which  was  a  death 
benefit  to  be  paid  to  a  beneficiary  named,  if  surviving,  otherwise 
to  be  paid  to  the  legal  representative  of  the  insured,  and  the  desig- 
nated beneficiary  being  within  the  prohibited  class,  there  were  no 
surviving  beneficiaries  within  the  meaning  of  the  certificate,  and 
the  administrator  of  the  insured  was  entitled  to  recover  the  benefit. 
Idem. 

Limitation  of  liability:  "Beyond  seas."  A  policy  of  insurance 
limiting  liability  to  injuries  received  within  the  United  States, 
Mexico  and  Canada,  and  excluding  parts  of  the  United  States 
beyond  the  seas,  does  not  include  liability  for  injury  and  death 
of  insured  in  the  Canal  Zone  on  the  Isthmus  of  Panama;  as  the 
Canal  Zone  is  beyond  seas  within  the  meaning  of  the  pohcy  in 
suit.    Currie  v.  Casualty  Co.,  281. 

Same:  Waiver:  Evidence.  A  waiver  is  the  intentional  relinquish- 
ment of  a  known  right,  and  any  conduct  relied  upon  which  war- 
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rants  the  belief  that  a  right  has  been  relinquished  constitutes  a 
waiver  in  law;  and  the  question  of  waiver  is  usually  one  of  fact 
In  this  action  the  questions  of  whether  the  policy  sued  upon  was 
absolutely  canceled,  and  whether  the  provision  therein  limited  lia- 
bility for  injuries  to  places  within  the  United  States,  is  held  under 
the  evidence  to  be  for  the  jury.    Idem, 

INTOXICATING  LIQUORS. 

Statutes:  Prohibited  acts:  EfiFect  of  holding  statute  unconstitu- 
tional. Code,  section  2382,  as  amended,  prohibiting  persons  from 
soliciting  or  accepting  orders  for  the  purchase,  sale,  shipment  or 
delivery  of  intoxicating  liquors,  was  originally  held  unconstitu- 
tional by  the  Supreme  Court  of  this  state.  Later  the  Supreme 
Court  of  the  United  States  in  another  case  declared  the  statute 
to  be  valid  and  our  court  subsequently  followed  that  decision, 
overruling  its  own  prior  decisions. 

Held,  in  this  action  that  defendant  could  not  be  prosecuted  for  the 
doing  of  acts  prohibited  by  the  statute  after  it  was  declared  in- 
valid by  our  court  and  prior  to  the  later  determination  holding  the 
statute  valid.     State  of  Iowa  v.  O'Neil,  513. 

What  included:  Beer:  Statutes.  The  statute  prohibiting  the  sell- 
ing or  keeping  for  sale  of  intoxicating  liquors,  has  reference  not 
only  to  liquor  which  is  in  fact  intoxicating  but  also  to  other  de- 
scribed liquors,  whether  intoxicating  or  not,  such  as  beer  and 
malt  liquor.  So  that  any  liquor  manufactured  from  malted  grain 
by  the  process  of  fermentation,  no  matter  how  slight  and  without 
regard  to  the  amount  of  alcohol  actually  contained  therein,  or 
whether  in  fact  intoxicating,  is  within  the  statutory  description  of 
liquors  the  sale  of  which  is  prohibited.    Sawyer  v.  Botti,  453. 

Statutes:  Enactment:  Title:  Subject  matter:  Description.  The 
descriptive  terms  used  to  describe  the  subject  matter  of  the  vari- 
ous chapters  of  the  code  are  not  to  be  treated  as  titles  to  acts, 
within  the  constitutional  provision  that  every  act  shall  embrace 
but  one  subject  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.  But  the  chapter  relating 
to  intoxicating  liquor  is  one  of  several  constituting  Title  Twelve 
of  the  Code,  embracing  the  police  powers  of  the  state,  and  was 
enacted  as  one  bill  in  the  adoption  of  the  Code,  the  title  of  which 
covered  the  entire  subject  matter  of  all  the  chapters  therein. 
Idem. 

Statutes.  The  legislature  can  not  by  statute  make  intoxicating 
liquor  out  of  a  beverage  which  is  not  in  fact  intoxicating,  but 
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may  extend  the  prohibition  of  a  statute  relating  to  the  sale  of 
liquor  to  beverages  not  in  fact  intoxicating.    Idem. 

Same:  Injunction:  Attorneys*  fees.  Where,  as  in  this  action  to 
restrain  defendant  from  selling  a  malt  beverage,  defendant  stopped 
the  sale  but  litigated  his  right  to  sell,  and  but  for  an  in  junctional 
decree  he  might  have  resumed  the  sale,  the  court  properly  entered 
a  final  injunction  against  him  and  taxed  attorney's  fees  in  plain- 
tiff's favor.    Idem. 

Former  jeopardy.  The  seizure  of  liquor  under  a  search  warrant 
is  primarily  a  proceeding  against  the  property  seized,  the  question 
being  whether  the  same  was  owned  or  kept  for  sale  in  violation 
of  law  at  the  time  of  seizure  and  an  adjudication  that  the  same 
were  not  kept  with  intent  to  sell  for  wrongful  purposes  is  not 
a  bar  to  a  prosecution  for  maintaining  a  place  where  intoxicants 
were  illegally  kept  for  sale  prior  to  the  time  of  such  seizure. 
State  v.  Dougherty,  570. 

Injunction:  Scope  of  decree:  Constructive  notice.  A  decree  re- 
straining the  sale  of  liquor  in  a  certain  place  which  in  terms  en- 
joins the  defendant  and  all  persons  claiming  through  or  under 
him,  and  all  other  persons,  and  the  building  as  a  place  for  the 
illegal  sale  and  keeping  of  intoxicants,  is  sufficiently  broad  in  its 
terms  to  prohibit  all  persons  from  maintaining  a  nuisance  on  the 
premises ;  and  is  sufficient  as  a  public  record  to  impart  constructive 
notice  to  all  persons.    Dermedy  v.  Jackson,  620. 

Injunction:  Decree:  Conformity  with  petition.  A  petition  ask- 
ing that  a  building  be  enjoined  as  a  place  for  the  sale  or  keep- 
ing for  sale  of  liquor  in  violation  of  law,  and  such  other  relief 
as  petitioner  may  be  entitled  to,  is  broad  enough  to  support  a 
decree  enjoining  defendants  from  using  the  building  for  the  sale 
or  keeping  for  sale  of  liquor,  or  permitting  it  to  be  done  by  per- 
sons under  their  control ;  and  also  to  enjoin  the  building  as  a  nui- 
sance and  as  a  place  for  the  illegal  keeping  and  sale  of  intoxicants. 
Idem. 

Injunction:  Evidence  by  depositions.  The  defendant  in  an  ac- 
tion to  enjoin  the  illegal  sale  of  intoxicating  liquors  is  not  en- 
titled as  a  matter  of  right  to  present  his  evidence  in  the  form 
of  depositions;  as  such  right,  if  it  existed,  would  generally  result 
in  postponing  the  trial  over  at  least  one  term,  which  would  violate 
the  statutory  provision  that  the  action  shall  be  triable  at  the  first 
term  after  the  service  of  notice.    Tuttle  v.  Pockert,  41. 

Same:    Constitutional  law*    The  section  of  the  constitution  pro- 
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vidingf  that  the  Supreme  Court  shall  have  appellate  jurisdiction 
only  in  cases  in  chancery,  and  shall  constitute  a  court  for  the 
correction  of  errors  of  law  under  rules  prescribed  by  the  General 
Assembly,  does  not  provide  that  actions  triable  de  novo  shall  be 
upon  deposition?;  and  hence,  the  defendant  in  a  proceeding  to 
enjoin  the  illegal  sale  of  liquor  is  not  entitled  to  present  his  evi- 
dence by  depositions.  And  having  no  constitutional  right  to  pre- 
sent his  evidence  by  depositions,  he  is  not  entitled  to  a  continu- 
ance of  the  temporary  application  for  an  injunction  for  the  pur- 
pose of  so  presenting  his  evidence.     Idem, 

Nuisance:  Abandonment  of  business:  Injunction.  Where  the 
defendant  in  a  suit  to  enjoin  a  liquor  nuisance  disposes  of  the 
property  used  in  connection  with  the  business,  and  quits  the  busi- 
ness pending  the  trial,  there  is  no  occasion  for  the  issuance  of 
an  injunction,  providing  the  court  is  satisfied  that  the  defendant 
is  acting  in  good  faith  in  abandoning  the  business;  but  if  the  evi- 
dence of  defendant's  good  faith  is  not  satisfactorily  established 
the  court  is  justified  in  issuing  the  injunction  notwithstanding  the 
claim  of  abandonment.  In  the  instant  case  issuance  of  an  injunc- 
tion was  proper.     Tuttle  v.  Bunting,  153. 

Sale  by  corporation:  Statutes.  Under  the  present  statutes  an 
Iowa  corporation  may  lawfully  engage  in  selling  intoxicating 
liquors  under  the  provisions  of  the  Mulct  Law.  State  v.  Delahoyde, 
327' 

JUDGMENTS.    See  Drainage— Elections. 

Correction  of  same.  The  correction  of  a  judgment  entry  so  as  to 
conform  to  the  appellant's  demand  for  recovery,  although  made 
subsequent  to  notice  of  appeal,  will  not  necessitate  a  reversal  of 
the  case  on  that  groimd.    Citizens  Nat.  Bank  v.  Gardner,  695. 

Decree:  Signature  of  judge.  A  decree  of  court  in  fact  signed  by 
the  judge  is  not  invalid  because  his  signature  is  not  accompanied 
with  his  official  designation.     Dermedy  v.  Jackson,  620. 

Former  adjudication:  Conclusiveness.  All  issues  of  fact  or  law 
which  are  or  might  have  been  adjudicated  in  a  former  suit  be- 
tween the  same  parties  are  concluded  by  the  judgment  therein; 
but  a  former  adjudication  does  not  affect  after  acquired  rights 
or  claims  which  the  parties  had  no  opportunity  to  litigate.  Ross 
V.  Dowden  Mfg.  Co.,  180. 

When  appealable.  While  there  must  be  an  entry  of  judgment  be- 
fore an  appeal  can  be  taken,  and  a  mere  memorandum  upon  the 
judge's  calendar  or  the  filing  of  a  written  form  of  entry  not  in 
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fact  spread  upon  the  record  is  not  a  judgment  or  decree;  still, 
an  entry  by  the  court  upon  the  journal  dated  and  signed  by  the 
judge,  showing  the  commencement  and  conclusion  of  argument, 
decree  granted  for  plaintiff  as  prayed,  judgment  against  defendant 
for  cost  and  that  defendant  excepts,  is  an  appealable  judgment, 
although  the  formal  judgment  or  decree  was  not  entered  until 
after  the  appeal  was  taken.    Owen  v.  National  Hatchet  G).,  393. 

JUDICIAL  NOTICE. 

Evidence:  Pleadings.  There  may  be  causes  of  action  so  closely 
interwoven  or  so  clearly  interdependent  that  in  the  trial  of  one 
the  court  will  take  judicial  notice  of  averments  contained  in  the 
pleadings  of  the  other  action;  but  where  the  actions  are  entirely 
separate  and  independent  the  rule  does  not  obtain:  Thus  in  an 
action  by  a  claimant  of  attached  property  on  an  indemnifying 
bond,  the  court  will  not  take  judicial  notice  of  statements  con- 
tained in  the  petition  in  the  attachment  suit.  Constantine  v.  Grupe 
Co.,  142. 

JURISDICTION.     See  Appeal— Justice  of  the  Peace. 

JUSTICE  OF  THE  PEACE. 

Jurisdiction:  Value.  The  defendant  in  this  action,  a  resident  of 
one  county,  ordered  goods  of  plaintiff,  a  resident  of  another 
county,  for  which  he  agreed  to  pay  a  certain  sum  on  delivery  or 
give  an  approved  note  due  one  year,  payable  at  the  county  of  the 
seller,  and  containing  a  stipulation  for  attorney's  fees  and  the 
jurisdiction  of  any  justice  of  the  peace.  As  by  the  terms  of  the 
agrreement  the  defendant  did  not  undertake  to  pay  money  or  exe- 
cute the  note  at  the  county  of  the  seller,  an  action  upon  the  con- 
tract could  not  be  maintained  before  a  justice  of  the  coimty  in 
which  the  seller  resided.    Wayt  &  Son  v.  Meighen,  26. 

Same.  Jurisdiction  of  a  justice  in  an  action  for  the  breach  of  a 
contract  to  deliver  goods  at  a  specified  place  is  not  conferred 
by  an  implied  promise  to  pay  therefor  at  such  place.    Idem, 

LACHES.     See  Estates  of  Decedents. 

LANDLORD  AND  TENANT. 

Sale  of  crop  by  tenant:  Recovery  by  landlord.  A  landlord  who 
predicates  his  right  to  recover  for  grain  sold  by  the  tenant,  on 
the  ground  that  the  security  of  his  lien  for  rent  is  impaired  to 
that  extent,  may  recover  ^s  for  conversion  against  one  who  pur- 
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chased  and  removed  the  same  with  notice  or  knowledge  of  his 
lien.    Rew  v.  Maynes,  15. 

Same:  Construction  of  contract:  Ownership  of  crop.  Where  the 
plaintiff,  as  in  this  case,  contracted  with  the  defendant  to  iumish 
him  with  teams  and  implements  for  raising  a  crop,  and  that  the 
defendant  should  have  possession  of  the  land  until  the  crop  was 
harvested,  should  gather  and  deliver  to  the  plaintiff  the  rent  share 
of  the  crop,  and  that  defendant  should  receive  as  pay  for  his  labor 
the  market  price  of  a  portion  of  the  crop;  it  is  held,  that  the  con- 
tract was  one  of  lease  of  the  premises  for  a  share  of  the  crop  as 
rent  and  that  the  crop  was  the  property  of  the  defendant  subject;  to 
plaintiff's  lien,  under  the  rule  that  in  the  absence  of  a  contrary 
agreement  the  product  of  the  leased  premises  belongs  to  the  tenant. 
Idem. 

LIENS.    See  Mortgages. 

LIMITATION  OF  ACTIONS.    See  Trusts— Vendor  and  Vendee. 

MANDAMUS.     See  Elections. 

MARRIAGE  AND  DIVORCE. 

Divorce:  Cruel  and  inhuman  treatment:  Evidence.  In  this  ac- 
tion by  the  wife  for  a  divorce  on  the  ground  of  cruel  and  inhuman 
treatment  the  evidence  is  held  to  justify  a  decree  although  actual 
physical  violence  was  not  shown.    Luettjohann  v.  Luettjohann,  286. 

Divorce:  Support  of  child:  Additional  support:  Change  of  cir- 
cumstances: Evidence.  A  decree  of  divorce  awarding  alimony 
and  the  custody  of  a  minor  child  is  conclusive  of  the  question  of 
alimony,  so  long  as  the  circumstances  of  the  divorced  party  to 
whom  the  custody  of  the  minor  was  awarded  remains  unchanged; 
and  a  supplemental  proceeding  for  additional  support  of  the  child 
can  not  be  maintained  without  a  showing  of  change  of  circum- 
stances requiring  the  same.  The  decree  in  question  gave  the  cus- 
tody of  the  child  to  the  wife  and  required  the  husband  to  help 
support  the  child  by  specified  monthly  payments.  In  this  proceed- 
ing for  additional  support  it  appears  that  the  wife  had  become  un- 
able on  account  of  illness  to  contribute  as  much  towards  its  sup- 
port as  was  contemplated  when  the  decree  was  rendered,  that  ill- 
ness of  the  child  necessitated  a  larger  amount  for  its  support,  and 
that  the  unwarranted  conduct  of  the  husband  had  deprived  the 
wife  of  a  source  of  her  income.  Held,  that  such  a  change  in  cir- 
cumstances is  shown  as  to  authorize  the  court  to  grant  additional 
alimony  for  the  support  pf  th?  child.    Peitzman  v.  Peitzman,  704, 
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MASTER  AND  SERVANT.    See  Neojgence. 


MINES  AND  MINING. 

Evidence:  Custom:  Harmless  error.  Where  a  coal  miner  was 
injured  by  being  caught  between  a  loaded  car  which  he  was  rid- 
ing and  a  rock  protruding  from  the  roof  of  the  entry,  and  a  wit- 
ness testified  that  he  had  made  a  measurement  of  the  height  of 
the  entry  immediately  after  the  accident,  any  error  in  permitting 
him  to  state  that  it  was  the  duty  and  general  custom  of  the  pit 
committee,  of  which  he  was  a  member  to  examine  the  circum- 
stances of  an  accident,  and  that  his  measurement  was  made  for 
that  reason,  was  not  prejudicial;  since  the  same  was  purely  ex- 
planatory and  in  a  sense  personal  to  the  witness.  Duifey  v.  Block 
Coal  Co.,  225. 

Same:  Contributory  negligence.  Evidence  of  the  usual  and  cus- 
tomary method  of  performing  work  is  competent  on  the  question 
of  the  contributory  negligence  of  one  injured  while  performing 
the  work.    Idem, 

Damages:  Admission  of  evidence:  Harmless  error:  Instruction. 

In  this  action  to  recover  damages  for  the  wrongful  act  of  de- 
fendant in  mining  and  appropriating  coal  under  plaintiflF's  land, 
and  for  damage  to  a  building  situated  thereon,  it  appeared  that 
plaintiff  had  sold  to  defendant's  grantor  the  coal  underlying  his 
farm,  reserving  the  coal  under  one-fourth  of  an  acre  on  which 
the  building  in  question  was  situated,  but  that  defendant  disre- 
garding the  reservation  mined  and  removed  the  coal  from  the  re- 
served land. 

Held,  that  as  the  court  charged  the  jury  not  to  consider  as  an  ele- 
ment of  damage  the  claim  that  there  was  no  other  suitable  site  on 
the  farm  for  the  building,  because  of  the  mining  operations,  and 
also  limited  the  jury  to  a  consideration  of  damages  caused  in  min- 
ing the  cokl  from  the  reserved  land,  and  consequent  injury  to  the 
building,  the  permission  of  evidence  of  the  value  of  the  land  after 
mining  the  reserved  coal,  on  the  theory  that  there  was  no  other 
suitable  site  for  the  building,  was  not  pr^'udicial  to  defendant 

Held,  also,  that  evidence  of  loss  of  value  to  the  farm  because  of 
of  injury  to  the  building  site,  and  of  loss  of  value  to  the  farm  on 
the  theory  that  after  the  coal  had  been  mined  under  the  building 
site  there  was  no  other  suitable  site  for  the  building  on  the  prem- 
ises, was  inadmissible  on  the  question  of  damages.  Stewart  v. 
Coal  Co.,  548. 

Same:  Measure  of  damages.    The  measure  of  damages  for  wrong- 
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fully  mining  the  coal  in  the  reserved  tract  was  the  value  of  the 
coal  immediately  before  the  taking  and  removal  of  the  same  when 
considered  in  the  light  of  its  accessability,  the  result  of  rightful 
mining  operation  under  the  contract  of  sale,  and  not  the  value 
of  the  coal  in  place  regardless  of  facilities  for  removing  the  same 
afforded  by  the  rightful  mining  operations,  nor  its  value  when 
brought  to  the  surface  and  ready  for  market    Idem, 

Same:  Evidence:  Trespass:  Damages:  Affirmance  of  ruling  by 
equally  divided  court.  Upon  an  equal  division  of  the  appellate 
court  a  ruling  of  the  trial  court  will  stand  affirmed  by  operation 
of  law.  Under  this  rule  the  determination  of  the  trial  court  that' 
the  allegations  of  plaintiff's  petition  were  insufficient  to  permit 
evidence  of  wilful  or  negligent  trespass  by  defendant  in  removing 
the  coal  from  the  reserved  land,  and  of  its  value  at  the  mouth  of 
the  mine,  is  sustained.    Idem, 

Exclusion  of  evidence:  Harmless  error.  The  exclusion  of  testi- 
mony is  harmless  error  where  the  same  witness  is  subsequently 
permitted  without  objection  to  detail  the  facts.  Thus  the  exclu- 
sion of  the  evidence  of  an  experienced  miner  who  was  a  timber- 
man  in  the  mine  when  an  employee  was  injured,  to  the  effect 
that  on  the  day  of  his  injury  he  sounded  the  roof  of  the  mine 
from  which  slate  fell  causing  the  injury  and  found  that  it  was 
then  safe,  while  erroneous  was  not  prejudicial,  in  view  of  the 
fact  that  like  evidence  was  subsequently  admitted  without  objec- 
tion.   Cotton  V.  Coal  Mining  Co.,  427. 

Same:  Negligence:  Assumption  of  risk:  Instruction.  Negligence 
is  to  be  determined,  not  as  an  abstract  proposition,  but  concretely 
as  applied  to  the  facts  of  a  given  case,  and  the  test  is,  what  would 
a  reasonably  prudent  person  have  done  under  like  or  similar  cir- 
cumstances. In  this  action  plaintiff  was  injured  by  the  fall  of 
slate  from  the  roof  of  the  mine  in  which  he  was  employed,  and  he 
claims  that  the  master  had  previously  promised  to  remedy  the  de- 
fect in  the  roof.  The  court  instructed  that  if  such  promise  was 
made  and  if  the  danger  was  not  great  and  constant,  and  that  if  a 
reasonably  prudent  person  would  have  remained  in  the  service, 
continuing  to  pass  under  the  roof,  such  promise  would  relieve 
plaintiff  from  the  charge  of  assumption  of  risk.  Held,  that  the  in- 
struction was  not  prejudicial  because  failing  to  state  the  test  of 
negligence  to  be  what  a  prudent  person  who  have  done  under  the 
same  or  similar  circumstances ;  there  being  nothing  in  the  charge 
negativing  the  rule  and  the  rule  being  correctly  stated  in  other  in- 
structions, one  of  which  referred  directly  to  plaintiff's  contribu- 
tory negligence.    Idem, 
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Same:  Safe  place  to  work:  Duty  to  warn:  Instructions.  Where 
the  evidence  was  such  as  to  show  that  the  duty  to  inspect  the 
roof  at  the  time  plaintiff  complained  of  its  condition  was  not  mu- 
tual, hut  that  the  master  had  or  should  have  had  knowledge  of 
facts  which  plaintiff  did  not  possess  and  was  not  bound  to  dis- 
cover, such  as  the  fall  of  slate  on  the  morning  of  the  accident 
of  which  plaintiff  disclaimed  any  knowledge,  an  instruction  that 
the  law  imposed  upon  the  master  the  duty  to  use  reasonable  care 
to  provide  safe  passage  ways  in  the  mine  for  workmen,  and  that  if 
he  failed  to  warn  plaintiff  of  the  danger  incident  to  the  condtion 
of  the  roof  such  failure  would  constitute  negligence  was  proper. 
Idem, 

Same:  Contributory  negligence:  Instruction.  Where  it  appeared, 
as  in  this  case,  that  plaintiff  did  not  know  that  the  mine  entry 
having  the  defective  roof  in  question  had  been  closed,  that  other 
employees  were  using  it,  that  it  was  the  master's  duty  to  inspect 
and  repair  the  roof,  that  the  roof  to  some  extent  had  been  propped 
up  where  the  slate  fell,  and  as  plaintiff  was  entitled  to  show  con- 
tinued use  of  the  entry  by  other  employees,  on  the  theory  that  it 
was  an  invitation  to  him  to  use  it  and  an  implied  representation 
that  it  was  safe,  which  facts  were  proper  to  be  considered  as  bear- 
ing upon  plaintiff's  negligence  although  he  did  not  know  what  par- 
ticular employees  passed  through  the  entry  at  any  given  time,  re- 
quested instructions  to  the  effect  that  other  employees  passed  un- 
der the  defective  roof  shortly  prior  to  plaintiff's  injury  should  not 
be  considered  as  bearing  upon  the  question  of  plaintiffs  negligence 
in  using  the  entry  because  it  was  not  clear  that  plaintiff  knew 
that  other  employees  had  used  the  same,  were  properly  refused. 
Idem, 

Same.  As  it  was  not  plaintiff's  unqualified  duty  to  inspect  the  roof 
in  question  before  passing  under  it,  instructions  that  if  plaintiff 
could  have  ascertained  whether  the  portion  which  fell  was  safe  by 
inspecting  the  same  before  passing  under  it,  and  that  if  it  was  not 
more  dangerous  to  tap  the  roof  for  the  purpose  of  inspection  than 
to  pass  under  it  without  doing  so  he  was  negligent  in  failing  to 
make  the  examination,  were  properly  refused.    Idem, 

Same.  As  it  was  shown  that  plaintiff  had  informed  the  pit  boss  of 
a  previous  fall  of  slate  and  that  he  promised  to  place  supports 
under  the  roof,  and  there  was  evidence  that  the  same  was  done 
to  some  extent  at  the  place  where  the  slate  fell  injuring  plaintiff, 
instructions  that  if  there  had  been  a  previous  fall  of  slate  at  or 
near  that  point  of  which  plaintiff  had  knowledge,  and  if  he  knew 
the  condition  of  the  roof  and  upon  inspection  knew  that  the  loose 
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portion  of  the  roof  had  not  been  taken  down  or  supported,  and  the 
same  fell  causing  his  injury,  he  was  negligent  in  going  thereunder 
at  the  time  of  the  accident  without  taking  precautions  for  his 
safety,  were  also  properly  refused.    Idem, 

Contributory  negligence:  Evidence.  It  appears  from  the  evidence 
in  this  case  that  plaintiff  made  complaint  of  the  defective  condi- 
tion of  the  roof  in  the  mine  entry  in  question  and  that  there  had 
been  a  promise  to  remedy  it,  which  was  partially  done,  but  that  the 
entry  was  kept  open  without  notice  of  danger;  that  the  master 
claimed  there  had  been  a  fall  of  slate  from  the  roof  on  the  day 
of  the  accident  but  plaintiff  denied  knowledge  thereof.  Held,  that 
as  the  master  was  under  a  continuing  duty  to  keep  the  roof  safe, 
upon  the  performance  of  which  duty  the  plaintiff  had  a  right  to 
rely,  negligence  of  plaintiff  in  passing  under  the  defective  roof  was 
not  established  as  a  matter  of  law.    Idem. 

MORTGAGES. 

Absolute  deed  as  a  mortgage:   Burden  of  proof:   Evidence.    To 

declare  a  deed  absolute  in  form  with  covenants  of  warranty  to 
be  a  mortgage,  the  evidence  that  it  was  given  as  security  simply 
must  be  clear,  satisfactory  and  convincing;  the  important  ques- 
tions being  whether  there  was  a  continuing  obligation  on  the  part 
of  the  grantor  to  pay  a  debt  which  it  is  claimed  the  deed  was 
made  to  secure;  the  relative  value  of  the  land  as  compared  with 
the  debt;  how  the  parties  treated  the  conveyance;  the  form  of 
the  written  evidence  of  the  transaction ;  and  the  character  of  the 
testimony  relied  on  to  show  that  the  deed  was  accepted  as  security. 
In  this  action  the  evidence  is  held  insufficient  to  sustain  the  plain- 
tiff's contention  that  the  deed  in  question  was  given  merely  as 
security.    Ridings  v.  The  Marengo  Savings  Bank,  608. 

Transfer  of  property  to  mortgagee:  Good  faith  purchaser:  As- 
signment of  mortgage.  Where  the  original  mortgagee  subse- 
quently acquires  full  title  to  the  property  by  a  conveyance  from 
the  mortgagor  the  transaction  amounts  to  a  release  of  the  mort- 
gage, and  an  innocent  purchaser  from  the  mortgagee  will  take 
the  property  free  from  the  lien  of  the  mortgage  as  against  a  pre- 
vious unrecorded  assignment  of  the  same,  and  unaffected  by  the 
question  whether  he  had  actual  notice  of  the  outstanding  mort- 
gage or  not.    James  v.  Newman,  574. 

Assignment  of  mortgages:  Indorsement  on  margin  of  record: 
Constructive  notice.  To  constitute  constructive  notice  of  the 
assignment  and  transfer  of  a  mortgage  the  assignment  transferring 
the  same  must  be  signed,  acknowledged,  recorded  and  properly 
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indexed  as  required  by  statute.  But  granting  that  constructive 
notice  of  the  assignment  thereof  may  be  afforded  by  a  notation 
of  the  transfer  on  the  margin  of  the  record  of  the  mortgage,  the 
burden  rests  upon  one  claiming  under  the  assignment  to  prove  the 
same  in  the  same  manner  as  other  written  instruments  of  evidence 
are  proven,  and  to  show  that  it  existed  upon  the  record  prior  to  a 
transfer  of  the  property  to  a  good  faith  purchaser.    Idem. 

Priority  of  liens:  Contracts  for  compounding  offenses.  In  this 
action  two  commission  men  guilty  of  fraud  in  selling  the  cattle 
of  an  owner  at  less  than  he  was  to  receive,  agreed  to  pay  the 
owner  the  value  of  the  cattle  and  an  additional  sum  as  expenses 
in  settlement  of  his  claim,  each  to  pay  one-half  thereof.  A  third 
party  borrowed  the  money  necessary  to  make  the  payment  and 
received  a  note  and  mortgage  from  one  of  the  commission  men 
to  pay  the  amount  which  he  was  to  furnish,  and  arranged  with 
others  for  the  payment  of  the  loan.  Held,  that  the  notes  and 
mortgage  were  the  absolute  property  of  such  third  person  and  not 
held  by  him  as  collateral,  and  that  his  mortgage  was  superior  to 
a  junior  mortgage. 

It  is  also  held  that  the  agreement  for  settlement  was  not  within 
the  provisions  of  the  code  prohibiting  an  agreement  to  compound 
or  to  conceal  an  offense  or  to  abstain  from  a  prosecution  thereof. 
Bank  v.  Collins,  107. 

MISCONDUCT.    See  New  Trial. 

MUNICIPAL  CORPORATIONS.    See  Nuisance. 

Counties:  Division  into  supervisor  districts:  When  order  be- 
comes effective.  The  order  of  a  board  of  supervisors  dividing  a 
county  into  supervisor  districts  takes  effect  immediately  upon  the 
making  of  the  order.    State  v.  Parker,  69. 

Townships:  Emplo3rment  of  counsel  by  trustees:  Compensation: 
Statutes.  There  is  no  express  statutory  authority  for  township 
trustees  to  pay  out  township  funds  for  attome/s  fees  in  defense 
of  an  action  to  enjoin  the  work  of  draining  a  highway  and  other- 
wise improving  the  same.  Nor  have  they  implied  authority  to 
employ  attorneys  in  such  cases  and  to  pay  for  their  services  from 
the  general  fund,  or  to  levy  a  tax  to  meet  such  expenses.  As  there 
is  a  statute  for  the  payment  of  attorney's  fees  in  certain  actions 
against  township  trustees  and  authorizing  the  levy  of  a  tax  to 
meet  the  same,  the  rule  obtains  that  in  cases  not  enumerated  in 
the  statute  the  trustees  have  no  such  authority.  ,  Davis  v.  Laughlin, 
478. 
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Ordinances:  Licenses:  Sale  of  dairy  products:  Inspection  of 
dairies:  Statutes.  Municipal  corporations  can  only  exercise  such 
powers  as  are  expressly  granted  by  statute,  or  such  implied  powers 
as  are  necessary  to  render  available  the  powers  expressly  con- 
ferred and  essential  to  carry  out  the  purposes  of  the  corporation; 
and  these  powers  are  to  be  strictly  construed. 

In  the  instant  case  the  statutes  are  reviewed,  and  it  is  held  that 
neither  the  statutes  nor  the  rule  of  the  State  Board  of  Health 
authorize  a  city,  either  expressly  or  by  implication,  to  adopt  an 
ordinance  requiring  that  dealers  in  milk  and  cream  procure  a 
license,  or  to  require  an  inspection  of  dairies  or  dairy  cattle.  Bear 
V.  City  of  Cedar  Rapids,  341. 

Same.  Power  of  a  city  to  require  a  license  of  milk  dealers  is  not 
to  be  implied  from  power  to  punish  by  a  fine  or  to  regulate  the 
milk  business;  nor  does  such  implied  power  exist  by  reason  of 
the  fact  that  the  state  itself  has  attempted  to  regulate  the  matter 
and  has  provided  for  licensing  the  business.    Idem, 

Same:  Constitutional  law:  Uniformity  of  operation:  Delegation 
of  power.  Even  had  a  city  such  power  the  ordinance  in  ques- 
tion vests  a  discretion  in  the  city  Board  of  Health  to  arbitrarily 
grant  or  refuse  a  license,  thus  destroying  the  guaranty  of  equal 
opportunity,  and  is  an  unlawful  delegation  of  power.    Idem. 

Injunction:  Restraint  of  void  ordinance.  A  milk  dealer  affected  by 
a  void  ordinance  requiring  all  persons  selling  milk  to  procure  a 
license  ifter  inspection  of  the  dairy  at  the  dealer's  cost,  and  im- 
posing penalties  for  its  violation,  may  enjoin  the  enforcement  of 
the  ordinance.    Idem. 

Cities:  Streets:  Abandonment:  Estoppel.  Where  a  town  was 
incorporated  several  years  after  the  construction  of  a  building 
extending  several  feet  into  the  street  as  platted,  and  for  a  period 
of  thirty  years  thereafter  made  no  objections  to  such  occupancy 
of  the  street,  but  improved  the  street  during  that  time  with  refer- 
ence to  the  building  as  being  located  upon  the  lot  line,  it  will  be 
presumed  to  have  accepted  the  street  as  extending  only  to  the 
building,  or  to  have  abandoned  the  portion  occupied,  and  is  es- 
topped from  thereafter  asserting  title  to  the  same.  Duetzmann 
V.  Kuntze,  158. 

Same:  Necessary  parties.  The  town  in  this  case  was  not  a  neces- 
sary party  to  the  suit  to  rescind  the  contract,  although  the  action 
involves  a  determination  of  whether  the  vendor  by  long  possession 
and  abandonment  by  the  town  had  acquired  title  to  that  part  of  the 
property  conveyed  which  was  originally  in  the  street;  as  that  ques- 
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tion  is  determinable  without  prejudice  to  the  rights  of  the  town. 
Idem, 

Street  improvements:  Advertisement  for  bids.  In  this  action  to 
enjoin  the  defendant  city  from  paying  a  claim  for  a  street  pave- 
ment where  it  was  contemplated  that  the  new  pavement  should  be 
laid  upon  the  existing  concrete  foundation,  and  the  advertisement 
for  bids  so  stated  and  that  the  improvements  were  to  be  accord- 
ing to  plans  and  specifications  which  required  the  old  foundation 
to  be  brought  to  subgrade,  and  that  the  new  concrete  necessary 
for  resurfacing  the  old  foundation  be  measured  in  a  manner  satis- 
factory to  the  city  engineer,  and  that  separate  bids  be  made  for 
new  paving  on  the  old  foundation  and  for  extra  concrete,  the  ad- 
vertisement sufficiently  showed  that  the  extra  concrete  was  to  be 
placed  on  the  old  foundation  to  bring  it  to  subgrade.  Fullerton 
v.  City  of  Des  Moines,  254. 

Same:  Compensation  for  public  improvement:  Prior  adjudica- 
tion. The  fact  that  prior  to  the  institution  of  this  action  to  en- 
join defendant  from  paying  a  claim  for  street  improvement  prop- 
erty owners  had  instituted  actions  to  enjoin  the  improvement,  on 
the  ground  that  the  street  grade  would  be  lowered  by  the  pro- 
posed improvement,  which  actions  were  dimissed  for  the  reason 
that  the  specifications  for  the  new  work  required  the  contractor  to 
bring  the  surface  to  subgrade  as  a  part  of  the  new  improvement, 
did  not  go  to  the  question  of  whether  the  contractor  was  to  re- 
ceive extra  compensation  for  bringing  the  street  to  grade  and 
were  not  an  adjudication  of  that  question  in  this  action.    Idem, 

Same:  Compensation:  Extras.  Where  a  contract  for  paving  a 
street  with  asphalt  exacted  first  the  laying  of  concrete  on  the  old 
foundation  to  bring  the  surface  to  subgrade,  and  provided  that 
there  should  be  no  compensation  for  extras,  the  laying  of  the  con- 
crete, an  essential  portion  of  the  work  for  which  separate  bids 
were  received,  was  not  extra.    Idem, 

Same:  Contract  for  public  improvement:  Reformation.  Where 
all  the  negotiations  for  paving  a  street  on  the  old  foundation 
with  asphalt,  and  bringing  the  foundation  to  subgrade  with  addi- 
tional concrete,  were  on  the  theory  that  the  necessary  concrete 
was  not  determinable  at  the  letting  of  the  contract;  that  compen- 
sation therefor  should  be  fixed  separate  from  that  for  laying  the 
asphalt;  and  the  resolutions,  proposals  and  specifications  were  in 
harmony  with  such  a  course  and  bids  were  invited  with  the  un- 
derstanding by  all  parties  that  separate  prices  were  to  be  paid 
for  grading  the  foundation  and  laying  the  asphalt,  but  in  making 
the  contract  the  intention  of  the  parties  in  this  respect  was  not 
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expressed,  the  court  had  power  to  reform  the  contract  to  give  it 
the  effect  intended;  and  it  is  no  objection  to  such  power  that  one 
of  the  parties  was  a  municipal  corporation.    Idem, 

Same.  A  city  may  treat  its  contract  for  a  public  improvement  as 
already  having  been  reformed  to  conform  to  the  real  intent  of 
the  parties,  and  it  may  allow  a  claim  for  extra  compensation  on 
such  basis  and  thus  avoid  the  expense  of  litigation  incident  to 
the  reformation.    Idem. 

Public  improvement:  Discretion  of  council:  Review.  The  dis- 
cretion reposed  in  a  city  council  to  determine  whether  public  in- 
terest requires  the  improvement  of  streets  and  alleys  is  not  open 
to  judicial  review,  in  the  absence  of  some  showing  of  fraud  or 
oppression.     Collins  v.  City  of  Keokuk,  233. 

Same:  Contracts  for  public  improvement:  Filing  of  the  same. 
The  statute  requires  the  filing  of  a  contract  for  making  a  public  im- 
provement with  the  city  clerk  prior  to  the  commencement  of  the 
work;  but  where  it  appears  that  the  work  was  done  under  a  con- 
tract, mere  failure  of  the  clerk  to  discharge  his  ministerial  duty  to 
file  the  same  will  not  render  the  contract  void  if  in  fact  duly  made. 
Idem. 

Same:  Cost  of  improvement:  Payments.  A  city's  portion  of  the 
cost  of  paving  an  alley  is  properly  payable  out  of  the  cit/s  gen- 
eral revenue.    Idem. 

Same:  Ordinances  and  resolutions:  Signature  of  mayor.  Al- 
though the  statute  requires  that  ordinances  and  resolutions  of  a 
city  council  shall  be  signed  by  the  mayor  before  they  shall  take 
effect,  except  under  certain  conditions;  still,  where  a  city  is  acting 
under  a  special  charter  which  provides  that  such  city  may  have  a 
president  pro  tempore,  to  be  regularly  chosen  each  year,  whose 
duties  are  to  preside  at  sessions  of  the  council  in  case  of  the  sick- 
ness or  temporary  absence  of  the  mayor,  and  for  the  time  being 
to  perform  the  duties  and  functions  of  the  mayor,  his  signature 
to  a  resolution  of  necessity  for  a  public  improvement,  passed  dur- 
ing the  illness  of  the  mayor,  was  sufficient.    Idem, 

Same:  Objection  to  assessmient:  Injunction:  Waiver  of  objec- 
tion. Objection  by  a  property  owner  to  the  regularity  and  suffi- 
ciency of  the  primary  steps  taken  by  a  city  council,  in  ordering  a 
public  improvement  and  making  an  assessment  for  the  cost,  must 
be  taken  advantage  of  by  objections  filed  with  the  city  council 
and  an  appeal  from  its  adverse  ruling;  such  objections,  not  going 
to  the  question  of  jurisdiction  of  the  council  to  proceed  to  levy 
Vol.  147  Ia.— 51. 
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or  enforce  the  assessment,  can  not  be  made  the  basis  of  a  suit 
to  enjoin  the  assessment.  And  where  a  property  owner  appears 
before  the  council  and  objects  to  certain  irregularities  in  the  pro- 
ceedings, which  objections  are  overruled,  he  can  not  thereafter 
raise  such  questions  in  a  suit  to  enjoin  the  assessment    Idem, 

MURDER    See  Criminal  Law. 

NEGLIGENCE.  See  Insurance— Mines  and  Mining— Nuisance- 
Railroads — Waters. 

One  who  is  confronted  with  a  sudden  peril  is  not  necessarily  neg- 
ligent in  taking  the  more  dangerous  of  two  or  more  avenues  of 
escape.    Bruggeman  v.  Illinois  Cent.  Ry.  Co.,  187. 

Definition.  An  instruction  that  negligence  consists  in  doing  some- 
thing which  a  person  of  ordinary  prudence  and  care  would  not 
have  done  or  would  not  have  omitted  to  do  under  the  same  or 
similar  circumstances,  while  not  as  clear  a  statement  as  might  be 
made,  is  not  on  that  account  reversible  error.  Dubois  v.  Luthmers, 
315. 

Sale  of  gasoline:  Evidence:  Inconsistent  statements.  In  this 
action  for  personal  injury  to  a  child,  the  result  of  an  explosion 
of  gasoline  claimed  to  have  been  negligently  sold  and  delivered 
to  plaintiff  as  kerosene  in  a  can  not  intended  for  gasoline,  plain- 
tiff's father  had  testified  to  having  a  can  about  his  place  and  that 
immediately  after  the  accident  he  sent  it  back  to  the  defendants, 
that  he  had  himself  previously  purchased  gasoline  which  was  put 
in  the  can  and  that  the  can  was  painted  red.  There  was  also  evi- 
dence tending  to  show  that  the  can  was  not  sent  back  but  was  in 
possession  of  the  family  the  day  following  the  accident  and  that 
it  had  lettering  on  it  as  required  by  the  statute  Held,  that  evi- 
dence of  a  conversation  between  the  father  and  defendants  short- 
ly after  the  accident,  to  the  effect  that  he  did  not  blame  defend- 
ants, as  he  had  a  gasoline  can,  was  admissible.  Held  also  that  it 
was  competent  to  show  that  on  the  day  following  the  accident 
members  of  the  family  were  seen  in  possession  of  a  gasoline  can 
properly  painted  and  lettered;  and  that  the  declarations  of  those 
in  possession  of  the  can  as  to  what  they  were  going  to  do  with 
it  were  admissible,  as  verbal  acts  explanatory  of  their  possession. 
Idem. 

Contributory  negligence:  Evidence.  In  an  action  for  injury  to  a 
servant  evidence  of  the  extent  of  his  service  and  experience  in 
the  work  is  admissible  on  the  question  of  contributory  negligence; 
but  where  it  conclusively  appeared  that  the  servant  was  doing 
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the  particular  work  for  the  first  time  on  the  day  of  his  injury, 
error  in  excluding  evidence  of  his  previous  experience  in  that 
work  was  not  prejudicial.  Gregory  v.  Chicago,  R.  I.  &  P.  R.  Co., 
715. 

Master  and  servant:  Assumption  of  risk:  Pleading:  Instructions. 

In  personal  injury  actions  the  assumption  of  ordinary  risks  inci- 
dent to  plaintiff's  employment  need  not  be  specially  pleaded;  but 
where  the  assumption  of  risk  has  reference  to  that  arising  out 
of  the  negligence  of  the  master,  when  such  negligence  is  known 
to  the  employee  and  the  danger  is  appreciated  by  him,  it  is  incum- 
bent on  the  defendant  to  plead  the  same  as  an  affirmative  defense, 
and  when  not  so  pleaded  the  court  is  not  required  to  instruct  on 
the  subject.    Duffcy  v.  Block  Coal  Co.,  225. 

Master  and  servant:  Safe  place  to  work:  Duty  of  master:  Dele- 
gation of  duty.  It  is  the  duty  of  the  master  to  provide  a  servant 
with  a  reasonably  safe  place  in  which  to  work,  and  this  duty  can 
not  be  delegated;  and,  as  in  this  case,  the  owner  of  a  building 
is  liable  for  injuries  to  his  servant  resulting  from  the  negligence 
of  an  independent  contractor  in  failing  to  properly  fasten  a  fire 
escape  to  the  building.    Winslow  v.  Building  Co.,  238. 

Same:  Negligence  of  master:  Fact  question.  The  question  of 
whether  the  master  in  the  instant  case  might  have  discovered  that 
the  fire  escape  was  not  properly  fastened  to  the  building,  and  have 
remedied  the  defect  prior  to  the  accident  to  plaintiff,  was  for  the 
jury.    Idem. 

Same:  Negligence:  Assumption  of  risk.  The  mere  fact  that  from 
a  superficial  view  the  fire  escape  appeared  to  plaintiff  to  be  firmly 
fastened  to  the  building  was  not  sufficient,  as  a  matter  of  law, 
to  relieve  the  owner  from  liability  for  plaintiffs  injuries  result- 
ing from  the  negligence  of  the  contractor  in  fastening  the  same. 

Master  and  servant:  Safe  place  to  work:  Liability  for  acts  of 
fellow  servant.  The  master  is  not  liable  to  one  servant  for  the 
negligence  of  a  fellow  servant,  especially  where  they  are  engaged 
in  the  same  common  employment.  Ordinarily  his  duty  in  the  first 
instance  is  discharged  by  furnishing  a  reasonably  safe  place  to 
work,  a  sufficient  number  of  competent  employees,  the  necessary 
appliances  and  proper  materials ;  but  he  is  under  a  continuing  duty 
to  inspect  and  keep  the  place  reasonably  safe  and  to  establish  rules 
and  precautions  for  doing  the  work.  Hamm  v.  Bettendorf  Axle 
Co.,  681. 

Same:    Negligence:    Duty  to  warn:    Delegation  of  duty:    Evi- 
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dence.  It  is  the  duty  of  the  master  to  warn  an  employee  of  dan- 
gers arising  out  of  the  progress  of  the  work  known  to  the  master 
but  imknown  to  the  employee;  and  even  though  the  employer  is 
not  under  obligation  to  discover  danger,  still  if  he  is  informed  of 
the  same  his  duty  to  warn  and  use  ordinary  care  for  the  safety  of 
an  employee  arises.  And  this  duty  can  not  be  delegated  so  as  to 
relieve  the  master  from  liability  for  failure  to  perform  the  same, 
but  the  negligence  of  a  foreman  in  this  respect,  in  charge  of  the 
work,  is  the  negligence  of  the  master. 
In  this  action  plaintiff  was  injured  by  the  fall  of  a  pile  of  iron  or 
steel  plates  upon  which  he  was  at  work,  and  the  evidence  shows 
that  the  same  were  so  piled  as  to  be  likely  to  fall ;  and  there  was 
testimony  to  the  effect  that  the  foreman  directly  in  charge  of 
plaintiff's  work  was  warned  of  this  fact  while  the  pile  was  being 
made  but  gave  the  matter  no  attention,  and  it  is  held  that  the 
evidence  of  the  foreman's  negligence  was  sufficient  to  support  a 
verdict  for  plaintiff.    Idem. 

Same:  Assumption  of  risk:   Burden  of  proof:   Instructions.    In 

an  action  for  injuries  to  a  servant  the  master  has  the  burden  of 
proving  an  assumption  of  the  risk  growing  out  of  the  negligent 
performance  of  his  duties.    Idem, 

NEGOTIABLE  INSTRUMENTS. 

Bills  and  notes:  Consideration.  A  failure  to  properly  execute  a 
collateral  agreement  as  a  consideration  for  which  notes  are  given 
does  not  necessarily  render  the  notes,  when  properly  executed  and 
delivered,  void  for  want  of  consideration.  Owen  v.  National 
Hatchet  Co.,  393. 

Action  upon  note:  Consideration:  Instruction.  In  this  action  a 
divorced  husband  is  seeking  to  recover  on  a  renewal  note  given 
by  his  wife  for  a  balance  claimed  to  be  due  in  consideration  of  a 
relinquishment  of  his  claim  to  property  in  her  name,  and  for  re- 
fraining from  contesting  the  divorce.  Held,  an  instruction  that 
if  defendant  obtained  a  divorce  it  is  presumed  that  it  was  law- 
fully granted  on  sufficient  evidence,  and  that  plaintiff's  promise 
not  to  resist  the  action  for  divorce  constituted  no  part  of  the  con- 
sideration for  the  note,  and  that  neither  partial  payment  on  the 
note  in  suit  nor  the  fact  that  it  was  a  renewal  would  impart  or 
establish  a  consideration  therefor,  was  proper.  Robinson  v.  Robin- 
son, 615. 

Same:  Renewal  note:  Consideration.  Where  a  promissory  note 
is  treated  by  the  parties  either  as  valid  or  as  questioi^ble,  and 
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for  the  purpose  of  securing  an  extension  of  time  to  avoid  litiga- 
tion and  settle  the  rights  and  obligations  of  the  parties  a  new  note 
is  given,  such  renewal  note  is  supported  by  a  valid  consideration. 
Under  the  evidence  it  is  held  that  the  question  of  whether  de- 
fendant gave  the  note  in  suit  to  avoid  litigation  and  to  settle 
the  supposed  or  claimed  rights  of  the  parties  was  for  the  jury. 
Idem. 

Fraud  in  execution  of  the  same.  Where  signatures  to  a  contract 
for  the  joint  purchase  of  property,  and  to  a  joint  note  given  in 
settlement  therefor,  were  procured  in  reliance  upon  the  genuine- 
ness of  the  signature  of  the  first  signer  and  his  joint  interest 
therein  and  liability  therefor,  but  who  was  subsequently  released 
from  liability  on  the  note  according  to  a  previous  arrangement 
with  him,  a  fraud  was  committed  upon  his  associates  and  the  note 
was  thus  rendered  unenforceable  in  the  hands  of  the  original  payee. 
Cox  V.  Cline,  353. 

NEW  TRIAL. 

Discretion:  Review.  The  appellate  court  is  slow  to  interfere  with 
an  order  granting  a  new  trial,  in  view  of  the  trial  court's  discre- 
tion in  that  regard;  and  the  mere  fact  that  a  party  was  not  en- 
titled to  a  new  trial  because  there  was  no  prejudicial  error,  and 
because  on  the  whole  record  the  other  party  was  entitled  to  a 
directed  verdict,  will  not  necessarily  require  a  reversal  of  the 
order.    Royer  v.  Plaster  Co.,  277. 

Inconsistent  instruction.  An  instruction  which  is  inconsistent  with 
itself  is  presumptively  prejudicial  and  is  sufficient  to  justify  the 
court  in  granting  a  new  trial.    Idem. 

Same.  The  appellate  court  will  not  set  aside  an  order  for  a  new 
trial  made  after  a  verdict  for  defendant,  because  of  instructions 
prejudicial  to  plaintiff,  on  the  ground  that  the  court  also  erred  in 
not  directing  a  verdict  for  defendant;  as  both  errors  taken  to- 
gether would  not  render  each  nonprejudicial.    Idem, 

Misconduct  in  argument.  Although  the  argument  of  counsel  for 
the  state  that  the  death  penalty  ought  to  be  imposed  because  in 
the  event  of  life  imprisonment  there  was  a  probability  that  de- 
fendant might  be  paroled  or  pardoned,  while  improper,  was  not 
ground  for  reversal  in  this  case,  because  under  the  record  there 
was  no  reasonable  probability  that  the  verdict  would  have  been 
otherwise  had  the  objection  to  the  argument  been  sustained.  State 
v.  Junkins,  588. 
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Impeachment  of  verdict:  Affidavits  of  jurors.  Affidavits  of  jurors 
to  the  effect  that  they  considered  evidence  of  prosecutrix'  com- 
plaint as  tending  to  identify  defendant  as  the  person  who  com- 
mitted the  rape,  in  the  face  of  an  express  instruction  of  the  court 
not  to  do  so,  were  properly  stricken,  for  the  reason  that  jurors 
are  not  thus  permitted  to  impeach  their  own  verdict,  even  though 
they  may  have  misunderstood  the  instruction.    State  v.  Dudley,  645. 

Same:  Misconduct  of  juror.  The  mere  fact  that  one  of  the  jurors 
spoke  to  prosecutrix  during  the  trial,  simply  passing  the  time  of 
day,  was  not  prejudicial  to  defendant.    Idem. 

Same:  Misconduct  in  argument.  A  defendant  in  a  criminal  action 
may  rely  on  the  presumption  of  his  good  character,  which  always 
obtains  in  the  absence  of  evidence  to  the  contrary,  and  remain 
silent  on  the  subject;  and  where  this  is  done  and  defendant  offers 
no  evidence  of  his  good  character,  it  is  improper  for  counsel  in 
argument  to  state  that  the  law  gives  hjm  the  right  to  show  his  good 
character  and  that  they  have  a  right  to  infer  that  he  would  have 
done  so  if  he  could;  and  where,  as  in  this  case,  the  court  over- 
ruled an.  objection  to  the  argument  it  became  especially  objection- 
able.   Idem. 

Same:  Amendment  to  motion  or  petition:  Jurisdiction.  After 
entry  of  judgment  and  the  taking  of  an  appeal  the  trial  court  has 
no  jurisdiction  to  hear  either  an  amendment  to  a  motion  or  a  pe- 
tition for  new  trial.    Idem, 

Verdict.  Where  there  is  evidence  to  sustain  the  verdict  in  the 
amount  rendered,  the  fact  that  a  larger  verdict  might  have  been 
found  under  the  evidence,  is  not  ground  for  a  new  trial.  Rueber 
V.  Negles,  734. 

Same:  Appeal:  Entry  of  judgment.  Where  there  was  no  error 
entitling  defendant  to  a  new  trial  the  action  of  the  court  in  in- 
creasing the  amount  of  the  verdict  will  not  authorize  a  new  trial, 
but  the  appellate  court  may  remand  the  case  with  direction  to 
enter  judgment  on  the  verdict  as  returned  by  the -jury,  the  ap- 
pellee not  asking  for  a  new  trial.    Idem. 

NOMINATION  OF  OFFICERS.    See  Elections. 

NUISANCE.    See  Municipal  Corporations. 

Abatement:  Pleading.  An  individual  citizen  can  not  abate  a  pub- 
lic nuisance  unless  he  shows  some  injury  or  prejudice  peculiar  to 
himself  and  other  than  that  suffered  by  the  inhabitants  generally. 
Collins  V.  City  of  Keokuk,  605. 
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Same:  Action  to  compel  tax  levy:  Pleading.  Nor  can  he  com- 
pel a  levy  of  municipal  taxes  unless  he  shows  some  special  in- 
jury by  failure  to  make  the  levy,  and  that  the  municipality  at 
large  will  suffer  from  the  omission.    Idem, 

Permanent  and  continuing  injury:  Recovery  of  damages:  Elec- 
tion. In  an  action  for  damages  growing  out  of  a  permanent  nui- 
sance the  plaintiff  may  elect  whether  he  will  treat  the  injury  as 
permanent  and  recover  all  his  damages  in  one  action,  or  as  con- 
tinuing and  recover  therefor  in  successive  actions;  but  where  he 
has  treated  the  injury  as  permanent  and  has  recovered  his  entire 
damages  he  can  not  thereafter  maintain  an  action  for  continuing 
injury.    Risher  v.  Acken  Coal  Co.,  459. 

Same:  Measure  of  damages.  Where  a  nuisance  and  consequent 
injury  are  distinctly  permanent  in  character  the  measure  of  re- 
covery is  the  decrease  in  the  value  of  the  injured  property  on 
account  of  the  nuisance.    Idem, 

Same:  Contributory  negligence.  The  doctrine  of  contributory 
negligence  is  not  applicable  to  nuisance  cases,  as  the  nuisance 
itself  is  not  necessarily  occasioned  by  negligence.  In  this  action 
the  nuisance  complained  of  was  a  dirt  dump  from  a  coal  mine  far 
removed  from  plaintiff's  property  at  the  time  he  purchased,  but 
was  subsequently  carried  by  defendant  to  within  a  short  distance 
of  his  property  which  made  it  in  fact  a  nuisance.    Idem, 

Same:  Evidence.  Evidence  in  this  action  that  plaintiff  had  con- 
sented to  the  use  of  other  ground  for  a  dump  was  not  prejudi- 
cial to  defendant,  since,  if  untrue,  he  might  have  shown  that  fact. 
Idem. 

Same:  Damages:  Instruction.  Evidence  of  difference  in  the  rent- 
al value  of  plaintiff's  premises  because  of  the  nuisance  is  held 
not  to  have  been  prejudicial,  in  view  of  the  court's  instruction 
that  the  decrease  in  the  value  of  plaintiff's  property  was  the  meas- 
ure of  recovery,  which  excluded  the  question  of  rental  value. 
Idem, 


OATH. 

Form  of.  There  is  no  statutory  form  of  an  oath  and  any  form 
thereof  which  is  calculated  to  appeal  to  the  conscience  of  the  per- 
son to  whom  it  is  administered  and  by  which  he  signifies  that  his 
conscience  is  bound  is  sufficient.  Omission  from  the  oath  of  the 
words,  "So  help  you  God,"  is  immaterial.    State  v.  Hulsman,  572. 
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OFFICERS.    Sec  Elections.  ' 

Prosecuting  attorney:  Removal  from  office.  A  prosecuting  at- 
torney has  some  discretion  in  instituting  and  conducting  criminal 
prosecutions,  and  he  can  not  be  removed  from  office  for  miscon- 
duct in  that  respect  without  a  showing  of  abuse  of  such  discre- 
tion, or  a  clear  showing  of  corruption  or  incompetency.  State 
V.  Hospers,  712. 

Same:  Official  misconduct:  Evidence.  In  this  proceeding  to  re- 
move a  prosecuting  attorney  for  wilfully  neglecting  to  institute 
certain  prosecutions,  the  evidence  is  held  insufficient  to  show  offi- 
cial misconduct.    Idem, 

ORDINANCES.     See  Municipal  Corporations. 

PATENT  RIGHTS. 

Patents:  Presumption  as  to  validity.  There  is  a  presumption  in 
favor  of  the  regularity  and  validity  of  a  patent  issued  by  the 
government.    Owen  v.  National  Hatchet  Co.,  393. 

Same:  Rescission.  The  fact  that  the  purchaser  of  the  right  to  sell 
a  patented  article  in  a  specified  territory  paid  too  much  therefor 
is  not  ground  for  rescission  of  the  contract,  in  the  absence  of 
fraud.    Idem. 

License  to  use  same:  Liability  for  ro3raltie8.  A  final  adjudica- 
tion declaring  a  patent  invalid  relieves  a  licensee  from  liability  for 
royalties  claimed  after  he  repudiated  the  license,  and  prior  to  the 
adjudication ;  *but  so  long  as  the  licensee  recognizes  the  right  to 
use  the  patent  and  acts  thereunder,  he  is  liable  for  royalties  accru- 
ing under  his  contract  with  the  patentee  therefor.    Ross  v.  Dow- 

•  den  Mfg.  Co.,  180. 

Same:  Failure  of  consideration.    An  invalid  patent  creates  no  right 
in  favor  of  the  patentee  against  one  who  in  no  manner  recognizes 
its  validity  or  a  license  to  use  it,  and  will  not  furnish  any  protec-  . 
tion  to  a  licensee  thereunder,  and  hence  there  is  a  failure  of  the 
consideration  for  a  contract  to  pay  royalties.    Mem, 

PARTIES. 

Misjoinder  of  parties:  Waiver  of  objection.  An  original  mis- 
joinder of  parties  defendant  is  immaterial  where,  after  amendment 
bringing  in  proper  parties,  all  of  such  defendants  voluntarily  an- 
swer.   Constantine  v.  Grupe  Co.,  142. 
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PAYMENT.    See  Vendor  and  Vendee. 
PERJURY.    Sec  Criminal  Law. 

PLEADINGS.    See  Replevin — Sales— Vendor  and  Vendee. 

Amendment.  A  petition  may  be  amended  without  leave  of  court 
prior  to  the  filing  of  an  answer.    Jenkins  v.  Association,  113. 

Demurrer:  Amendment:  Motion  to  strike.  Where  a  demurrer 
to  a  petition  was  sustained  and  the  defendant  moved  to  strike 
an  amended  petition  on  the  ground  that  it  did  not  obviate  the 
ruling  on  the  demurrer,  the  court  if  convinced  that  a  mistake  was 
made  in  sustaining  the  demurrer  could  set  aside  the  order  and 
overrule  the  same,  and  the  real  question  thus  presented"  by  the  mo- 
tion was  the  sufficiency  of  the  petition  with  the  amendment. 
Blackett  v.  Ziegler,  167. 

Assignment  of  cause  of  action:  Admission:  Evidence.  A  gen- 
eral denial  in  answer  to  a  petition  setting  out  a  copy  of  a  written 
assignment  of  the  cause  of  action  is  an  admission  of  the  genuine- 
ness of  the  signature  to  the  assignment  but  nothing  more.  And 
to  authorize  recovery  by  the  assignee  a  delivery  of  the  assignment 
must  be  shown,  and  this  is  ordinarily  done  by  introducing  the 
instrument  in  evidence.    Hoppes  v.  Des  Moines  City  Ry.  Co.,  580. 

Motion  to  strike:  Prejudice.  Where  a  party  is  entitled  to  recover 
under  the  pleadings  and  proof  as  made,  error  in  ruling  upon 
a  motion  to  strike  parts  of  the  pleadings  is  not  prejudicial.  Jenkins 
v.  Association,  113. 

Rescission:  Waiver:  AppeaL  To  render  fraud  in  the  execution 
of  a  note  given  for  the  purchase  price  of  property  a  complete  de- 
fense to  an  action  thereon,  rescission  of  the  contract  should  be 
pleaded;  but  where  the  action  was  tried  on  the  theory  of  rescis- 
sion and  without  objection  to  evidence  bearing  thereon  because 
rescission  was  not  alleged,  and  the  plaintiff  requested  an  instruc- 
tion on  the  theory  that  rescission  was  an  issue,  there  was  a  waiver 
of  the  defect  in  pleading,  and  the  omission  can  not  be  urged  on 
appeal  as  a  ground  of  reversal.    Cox  v.  Cline,  353. 

PRACTICE.    See  Appeal. 

Oral  argument.  Counsel  have  no  absolute  right  to  orally  argue 
a  matter  which  is  for  the  consideration  of  the  trial  court;  and 
failure  to  give  opportunity  for  oral  argument  in  resistance  to  a 
motion  to  strike,  or  for  a  more  specific  statement,  is  not  reversible 
error.    Barnes  v.  Savings  Bank,  267. 
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Verdict:    Inadequacy:    Correction  by  the  court:    New  triaL 

Where  the  jury  is  instructed  to  return  a  verdict  for  plaintiff  in  a 
specified  sum,  or  nothing,  but  the  verdict  is  in  fact  rendered  for 
a  less  sum  than  directed,  the  court  has  authority  simply  to  set 
the  verdict  aside  subject  to  the  condition  that  defendant  submit 
to  the  larger  verdict  or  to  a  new  trial;  a  verdict  for  a  less  sum 
than  that  authorized  can  not  be  corrected  by  the  court  arbitrarily. 
Rueber  v.  Negles,  734. 

PUBLIC  LANDS. 

Railroad   grant:    Good   faith   purchaser:    Evidence:     Statutes. 

In  this  action  the  plaintiff  is  seeking  to  establish  his  title  to  un- 
earned railroad  land,  and  to  which  the  railroad  company  never  ac- 
quired title,  under  the  Act  of  Congress  providing  that  citizens  of 
the  United  States  who  were  good  faith  purchasers  from  a  railroad 
company  of  lands  erroneously  certified  or  patented  to  it  should 
be  entitled  to  purchase  the  land  of  the  government,  as  against 
the  defendant  who  had  taken  possession  of  the  land  as  a  home- 
stead entryman.  Upon  a  review  of  the  evidence  it  is  held  that 
plaintiff  was  not  a  good  faith  purchaser  within  the  meaning  of 
the  Act  of  Congress. 
It  is  also  held  that  the  Act  of  Congress  in  question  does  not  apply 
to  unearned  lands  purchased  after  the  date  of  the  Act.  Logan  v. 
Davis,  441. 

Equitable  title:  Notice.  The  plaintiff  in  this  action  at  the  time 
he  secured  his  claimed  interest  in  the  land  in  controversy^  having 
had  actual  notice  of  a  hostile  and  superior  title,  acquired  no  equit- 
able title  to  the  property  in  himself.    Idem. 

Same:  Homestead  entry:  Trespass.  The  defendant  in  this  action 
entered  upon  certain  public  lands  at  a  time  when  it  was  not  sub- 
ject to  public  entry,  invading  at  the  time  the  actual  but  wrongful 
possession  of  plaintiff.  Subsequently  the  land  became  subject  to 
entry  and  defendant  continued  to  occupy  it  without  protest,  filing 
thereon  a  homestead  claim,  until  it  was  erroneously  patented  to 
plaintiff.  Held,  that  as  defendant  had  been  for  several  years  in 
peaceable  and  uninterrupted  possession  his  homestead  claim  made 
in  good  faith  was  not  subject  to  the  objection  that  his  original 
possession  was  obtained  by  trespass.    Idem. 

RAILROADS.    See  Carriers. 

Crossing  accident:  Signals:  Negligence:  Instruction.  The  stat- 
ute requiring  a  sounding  of  the  engine  whistle  and  ringing  of 
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the  bell  on  approaching  a  highway  crossing,  while  not  applicable 
to  street  crossings  within  the  limits  of  cities  or  towns,  so  far  as 
sounding  the  whistle  is  concerned,  does  apply  in  both  respects  when 
the  train  is  approaching  a  crossing  within  an  unincorporated  vill- 
age; so  that  where  a  crossing  accident  happens  in  an  unincorpo- 
rated village,  and  one  of  the  grounds  of  negligence  alleged  is 
failure  to  give  the  statutory  signals  on  approaching  the  crossing, 
the  jury  should  be  fully  instructed  with  relation  to  the  statutory 
signals.    Bruggeman  v.  Illinois  Cent.  Ry.  Co.,  187. 

Same:  Crossing  signals:  Rate  of  speed:  Instruction.  In  an  ac- 
tion for  the  negligent  operation  of  a  train  over  a  highway  cross- 
ing, grounded  both  upon  failure  to  give  statutory  signals  and  ex- 
cessive rate  of  speed,  an  instruction  that  the  speed  of  the  train 
would  not  of  itself  constitute  negligence  but  might  be  considered 
in  determining  whether  reasonable  and  adequate  signals  were 
given,  together  with  the  other  proven  facts  bearing  on  that  issue, 
was  insufficient,  because  presenting  but  one  side  of  the  question; 
since  it  eliminated  consideration  of  speed  as  a  ground  of  negli- 
gence, except  as  bearing  upon  defendant's  negligent  failure  to  give 
adequate  signals.    Idem. 

Same.  Where  excessive  speed  is  made  a  ground  of  negligence  in 
approaching  a  highway  crossing  and  the  evidence  supports  the 
issue,  an  instruction  confining  the  jury's  consideration  to  defend- 
ant's alleged  negligence  in  failing  to  give  adequate  signals  is  errone- 
ous.   Idem, 

Same:  Contributory  negligence.  An  instruction  requiring  plain- 
tiff in  a  personal  injury  action,  as  a  condition  precedent  to  re- 
covery, to  show  himself  absolutely  free  from  all  negligence  is  erro- 
neous, because  requiring  too  great  a  degree  of  care  on  his  part. 
Idem, 

Same:   Duty  to  stop,  look  and  listen:   Degree  of  care  required. 

The  rule  requiring  one  approaching  a  railway  crossing  to  stop, 
look  and  listen  for  an  approaching  train  exacts  of  him  reasonable 
care  in  so  doing;  and  an  instruction  that  it  was  plaintiff's  duty 
to  use  ordinary  care  under  all  the  circumstances  to  stop,  look  and 
listen  at  such  reasonable  places  as  would  best  enable  him  to  dis- 
cover an  approaching  train  was  erroneous,  because  requiring  of 
him  an  exercise  of  the  highest  degree  of  care  in  selecting  the 
best  places  for  observation,  instead  of  ordinary  care. 
And  an  instruction  that  if  plaintiff  could  have  seen  the  train  in 
time  to  have  avoided  the  accident  by  an  exercise  of  ordinary  care, 
and  did  not  do  so,  was  erroneous  as  plaintiff  was  not  necessarily 


Digitized  by 


Google 


812  htbex. 

Railboads  Continued 

negligent  because  the  danger  might  have  been  seen  and  avoided. 
Idem, 

Same:  Last  clear  chance:  Instruction.  It  is  not  essential  to  an 
application  of  the  doctrine  of  the  last  clear  chance  that  plaintiffs 
negligence  should  have  ceased  before  the  accident,  in  order  to  re- 
cover tmder  that  doctrine :  So  that  even  though  the  plaintiff,  in 
a  personal  injury  action,  was  negligent  in  putting  himself  in  a 
place  of  danger  and  in  remaining  there  down  to  the  very  time  of 
the  accident,  still,  if  the  defendant  knew  of  plaintiff's  danger  in 
time  to  have  avoided  the  injury  by  exercising  reasonable  care,  it 
would  be  liable  for  failure  to  exercise  such  care  under  the  doctrine 
of  the  last  clear  chance.  The  instruction  in  this  case  fails  to  cor- 
rectly state  the  rule.    Idem, 

Same:  Eyidence.  Under  the  evidence  in  this  action  for  injury  at 
a  railway  crossing,  it  is  held  that  the  question  of  whether  defend- 
ant might  not  have  prevented  the  accident,  was  for  the  jury,  al- 
though plaintiff's  negligence  in  going  upon  the  crossing  continued 
up  to  the  very  time  of  the  accident    Idem, 

Crossings:  Contributory  negligence.  If  a  traveler  approaching  a 
railway  crossing  sees  a  train  at  such  distance  that  he  believes  he 
can  safely  cross  in  the  exercise  of  ordinary  care,  he  is  not  negli- 
gent in  attempting  to  cross,  although  unable  to  pass  over  the  track 
before  he  is  struck  by  the  train.    Idem, 

Crossing  accident:  Contributory  negligence.  A  traveler  about  to 
cross  a  railroad  track  must  use  reasonable  precaution  for  his 
own  safety,  he  can  not  drive  heedlessly  upon  the  track  without 
looking  or  listening  for  approaching  trains  and  hold  the  railway 
company  liable  for  his  injuries;  but  he  has  the  right  to  assume 
that  trains  will  be  run  at  a  lawful  rate  of  speed  and  that  the  rail- 
road company  will  comply  with  its  duty  when  they  are  approach- 
ing a  crossing;  and  he  is  not,  as  a  matter  of  law,  required  to 
stop  his  team  before  crossing,  or  to  look  and  listen  for  an  ap- 
proching  train.  But  whether  he  was  negligent  in  failing  to  do  so 
in  a  given  case  is  generally  a  question  for  the  jury.  Case  v. 
Chicago  G.  W.  Ry.  Co.,  747- 

Same:  Evidence.  In  this  action  for  injury  to  plaintiff  and  his 
team  while  attempting  to  cross  a  railroad  track- the  evidence  relat- 
ing to  the  speed  of  the  train,  the  giving  of  signals  and  plaintiff's 
precaution  for  his  own  safety  is  reviewed,  and  is  held  to  present 
a  question  of  contributory  negligence  for  determination  by  the 
jury.    Idem. 


Digitized  by 


Google 


mDEX.  813 

Railkoam  Continued 

Same:  Contributory  negligence:  Instruction.  Whether  plaintiff 
might  have  seen  the  approaching  train  at  the  time  and  place  he 
testified  to  having  looked  and  listened  therefor  was,  under  the 
evidence,  a  question  of  fact,  and  tho  defendant  was  not  entitled 
to  an  instruction  that  if  he  could  have  seen  the  train  at  that 
time  and  place  he  must  be  held  to  have  seen  it,  or  that  he  did 
not  look  and  listen  for  it.    Idem, 

Same.  An  instruction  that  it  was  plaintiff's  duty  when  he  arrived 
at  a  point  from  which  an  approaching  train  could  be  seen  to  exer- 
cise precaution  by  looking  for  its  approach,  and  if  the  train  which 
injured  him  was  in  plain  sight  from  the  point  where  it  was  his 
duty  to  look,  and  the  circumstances  suggested  a  reasonable  proba- 
bility of  danger,  an  attempt  to  cross  was  negligence,  was  not  ob- 
jectionable because  of  the  use  of  the  words  "plain  sight,"  as  the 
same  should  be  construed  to  mean  within  the  range  of  plaintiff's 
vision.    Idem. 

Undertrack  crossings:  Contract:  Evidence.  In  this  action  to 
enjoin  the  defendant  railway  company  from  closing  an  undertrack 
crossing  on  plaintiff's  land,  the  evidence  is  reviewed  and  held  suffi- 
cient to  show  that  at  the  time  of  the  conveyance  of  the  right  of 
way  a  written  agreement  was  entered  into  between  plaintiff  and 
defendant's  predecessor,  by  which  plaintiff  was  to  have  the  under- 
track crossing  in  question  as  well  as  a  surface  crossing  at  another 
point,  which  were  to  be  in  part  consideration  for  the  right  of 
way  granted.    Longshore  v.  Chicago  &  G.  W.  Ry.  Co.,  463. 

Same:  Existing  crossings:  Notice  to  subsequent  purchaser.  The 
fact  that  right  of  way  fences  were  built  in  "and  attached  to  a 
span  of  a  railroad  bridge  forming  a  fenced  passage  under  the 
track,  was  sufficient  to  put  a  purchaser  of  the  road  on  inquiry  as 
to  whether  there  was  an  agreement  between  its  predecessor  and 
the  landowner  for  an  undertrack  crossing  at  that  place.    Idem. 

Injury  to  passenger:  Contributory  negligence.  In  this  action 
for  injury  to  plaintiff  while  riding  in  the  baggage  compartment 
of  a  combination  car  there  was  evidence  that  passengers  were 
permitted  to  use  the  baggage  compartment  as  a  smoking  room, 
and  it  is  held  that  such  permission  amounted  to  an  implied  invita- 
tion to  so  use  the  room,  and  that  plaintiff  was  not  therefore  guilty 
of  contributory  negligence  as  matter  of  law  by  being  in  the  com- 
partment for  that  purpose  at  the  time  of  his  injury.  Davis  v. 
Iowa  Cen.  Ry.  Co.,  594. 

Injury  to  servant:  Incompetency  of  fellow  servant:  Instruction. 

In  an  action  by  a  servant  for  personal  injury  on  the  ground  of 
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negligence  of  the  master  in  employing  and  retaining  an  incompe> 
tent  fellow  servant,  the  plaintiff  must  show  the  employment  and 
incompetency  of  the  fellow  servant  at  the  time  of  the  accident 
and  that  such  incompetency  caused  the  accident;  he  can  not  re- 
cover by  showing  negligence  in  the  original  employment  without 
showing  that  the  employment  and  incompetency  continued  up  to 
the  time  of  the  injury.  Under  this  rule  an  instruction  that  plain- 
tiff must  prove  that  his  injury  resulted  from  the  negligence  of 
the  master  in  emplo3ring  and  retaining  the  fellow  servant  with 
knowledge  of  his  incompetency  was  not  erroneous  because  using 
the  words  employing  and  retaining  conjunctively.  This  is  espe- 
cially true  where  the  plaintiff  by  his  pleading,  in  his  proof  and  a 
requested  instruction,  treated  the  defendant's  liability  as  growing 
out  of  the  negligent  employment  and  retention  of  the  fellow 
servant.    Gregory  v.  Chicago,  R.  I.  &  P.  R.  Co.,  715. 

RAPE.    See  Criminal  Law. 

REAL  PROPERTY.    See  Public  Lands— Venwmi  and  Vendee. 

Adverse  possession.  A  vendee  of  property  in  possession  under  a 
contract  providing  that  he  shall  acquire  title  only  upon  perform- 
ance of  its  conditions,  can  not,  prior  to  performance  or  prior  to  a 
time  when  enforcement  of  the  conditions  of  the  contract  is  barred 
by  limitation,  assert  a  claim  of  adverse  possession  against  his 
vendor.     Boynton  v.  Salinger,  537. 

Contracts  for  the  sale  of  real  estate:  Offer  to  purchase:  Terms 
of  acceptance.  Where  the  vendor  of  land  attempts  to  convert 
an  offer  to  purchase  into  a  binding  contract  of  sale,  the  accept- 
ance of  the  offer  must  be  of  the  very  terms  proposed;  and  if  the 
seller  undertakes  to  qualify  his  acceptance  or  to  impose  upon  the 
buyer  additional  terms  and  conditions  there  is  no  contract  which 
either  party  can  enforce. 

In  this  action  the  defendant  submitted  a  written  proposition  of 
purchase  together  with  a  check  for  the  amount  of  his  first  pay- 
ment as  provided  in  his  proposition,  but  the  plaintiff's  acceptance 
contained  terms  and  conditions  not  contemplated  by  the  proposi- 
tion, and  the  defendant  is  held  to  have  been  justified  in  refusing 
payment  of  the  check  and  that  plaintiff  is  not  entitled  to  recover 
thereon.    Land  &  Securities  Co.  v.  Hatch,  18. 

Same:  Acceptance  and  approval  of  offer  to  purchase.  A  written 
proposition  for  the  purchase  of  land,  which  contains  an  express 
declaration  that  the  same  is  made  subject  to  approval  by  the  seller, 
is  not  binding  until  the  same  is  accepted  and  approved  as  provided. 
Idem. 
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Same:  When  a  contract  becomes  binding.  A  written  proposition 
to  purchase  land  may  of  itself ,  constitute  a  binding  contract  if 
such  was  the  intention  of  the  parties,  even  though  a  further  and 
more  formal  writing  was  contemplated;  yet  this  is  only  the  case 
where  the  terms  of  the  formal  writing  have  been  agreed  upon. 
And  where  it  was  the  understanding  of  the  parties  that  a  future 
writing  should  be  executed  by  them  detailing  the  terms  and  con- 
ditions of  the  transaction,  it  is  a  general  rule  that  no  contract  is 
in  fact  effected  until  such  writing  is  executed.    Idem. 

Same.  Where  the  proposition  to  purchase  is  uncertain  and  indefinite 
as  to  some  material  terms  there  is  a  strong  presumption  that  it 
was  merely  preliminary  to  a  further  contract,  in  which  these 
matters  should  be  agreed  upon  in  detail.    Idem. 

Same:  Acceptance  by  a  third  party.  Where  a  proposition  to  pur- 
chase land  is  made  to  a  certain  person  or  corporation,  contem- 
plating acceptance  by  such  person  or  corporation  and  a  further 
written  agreement  detailing  the  terms  and  conditions  of  the  pur- 
chase, the  vendor  can  not  insist  that  the  purchaser  enter  into  such 
future  contract  with  a  third  person  unless  he  chooses  so  to  do ;  and 
where,  as  in  this  case,  the  subsequent  contract  was  presented  by 
the  vendor  in  the  name  of  another  and  was  refused  by  the  vendee 
that  terminated  the  contract.    Idem. 

Contract  of  purchase:  Fraud:  Rescission:  Waiver.  A  purchaser 
of  real  property  seeking  to  rescind  the  contract  on  the  ground  of 
false  representations  must  do  so  within  a  reasonable  time;  and, 
where  as  in  this  case,  plaintiff  made  payments  upon  a  contract 
some  time  after  learning  of  the  false  representations,  and  con- 
tinued to  use  the  property  without  intimation  of  dissatisfaction 
and  with  full  knowledge  of  the  false  statements  for  a  period  of 
several  months,  the  right  to  rescind  was  waived.  Duetzman  v. 
Kuntze,  158. 

Easements:  Right  of  way:  Forfeiture:  Injunction.  Where  the 
purchaser  of  a  tract  of  land  also  acquired  from  his  grantor,  as 
a  part  of  the  consideration,  a  road  thereto  over  other  land  belong- 
ing to  the  grantor,  for  such  time  as  he  should  keep  the  gates  open- 
ing into  the  same  closed,  the  easement  thus  acquired  could  not  be 
forfeited  at  the  pleasure  of  the  grantor  or  his  grantees,  but  only 
upon  breach  of  the  condition  upon  which  the  easement  was  granted. 

The  evidence  is  held  insufficient  to  show  a  breach  of  the  condition 
and  plaintiff  is  entitled  to  a  protection  of  his  rights  in  the  ease- 
ment by  mandatory  injunction,  as  against  defendant's  arbitrary 
closing  of  the  way  granted  and  tender  of  another  way  which  plain- 
tiff was  under  no  obligation  to  accept.    Robbins  v.  Archer,  743. 
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Foreclosure  of  contract:  Costs.  Where  a  contract  for  the  sale  of 
real  estate  does  not  provide  for  the  cost  of  an  abstract  of  title 
in  case  of  foreclosure  of  the  contract,  the  expenses  of  the  same 
will  not  be  taxed  as  a  part  of  the  costs.    Boynton  v.  Salinger,  537. 

Grants:  Resenration:  Sufficiency  of  description.  Although  the- 
description  of  land  reserved  from  the  grant  in  this  case  may  not 
have  been  sufficiently  definite  to  support  a  conveyance,  still,  as 
the  reservation  had  reference  to  a  certain  area  of  coal  to  be  left 
for  a  support  to  a  building  situated  upon  the  reserved  tract  the 
description  was  sufficiently  certain  to  require  the  grantee  to  leave 
the  designated  amount  of  coal  unmined,  and  to  authorize  a  re- 
covery for  the  value  of  the  coal  taken  therefrom.  Stewart  v. 
Coal  Co.,  548. 

Injury  to  growing  crops:  M^sure  of  damages.  The  damage 
to  growing  crops  where  no  injury  to  the  land  is  claimed  may;  be 
determined  by  estimating  the  damage  to  the  crop  directly,  rather 
than  indirectly  by  estimating  the  value  of  the  land  with  the  crops 
before  and  after  the  injury,  by  determining  the  value  of  the  crop 
in  the  field,  or  on  the  market,  with  proper  deductions  for  the  cost 
of  maturing  and  marketing  of  the  same.  Trettef  v.  Chicago  &  G. 
W.  Ry.  Co.,  375. 

Same:  Instruction:  Assumption  of  fact.  In  this  action  the  court 
instructed  that  recovery  was  sought  for  damage  to  growing  crops 
and  not  to  the  land,  and  that  in  arriving  at  the  amount  of  dam- 
age the  jury  should  consider  the  cost  of  production  up  to  the 
time  of  loss,  the  market  value  in  the  field  or  in  the  market  place, 
and  proximity  to  the  market,  and  should  consider  all  evidence  of 
damage  or  loss  and  the  opinion  of  witnesses  as  to  the  value  of 
the  crops  and  cost  of  production.  Held,  not  objectionable  as  as- 
suming a  right  of  recovery,  since  there  is  no  occasion  for  the 
jury  to  apply  an  instruction  as  to  damages  unless  the  other  issues 
are  found  for  the  plaintiff,  as  to  which  the  jury  was  elsewhere 
instructed;  nor  was  it  objectionable  as  proceeding  on  the  theory 
that  all  the  crops  were  destroyed;  nor  because  unsupported  by  evi- 
dence of  the  cost  of  production.    Idem. 

Same:  Measure  of  damages:  Instruction.  In  an  action  to  re- 
cover for  injury  to  a  growing  crop  the  jury  should  be  told  whether 
plaintiff  should  be  allowed  the  market  value  of  the  crop  in  the  field 
or  in  the  market  place,  and  if  in  the  market  place  whether  deduc- 
tions should  be  made  for  the  cost  of  maturing  and  placing  it  upon 
the  market,  or  whether  such  expense  was  to  be  eliminated.  The 
instruction  in  this  action  is  held  to  have  been  insufficient  in  these 
respects.    Idem. 
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REPLEVIN. 

Venue:  Execution  of  writ  The  venue  in  a  replevin  action  is 
properly  laid  in  the  county  where  the  property  is  situated  at  the 
time  of  filing  the  petition  and  issuance  of  the  writ,  and  where 
one  of  the  defendants  resides,  although  a  codefendant  may  reside 
in  another  county;  and  the  fact  that  subsequent  to  issuance  of  the 
writ  the  property  or  part  thereof  is  removed  to  another  county 
will  not  defeat  the  action,  but  the  officer  may  follow  the  property 
and  execute  the  writ  in  any  county  of  the  state  where  the  property 
may  be  found.    Bummelhart  v.  Boone,  390. 

Petition:  Sufficiency.  A  petition  in  replevin  alleging  that  the  prop- 
erty was  obtained  from  plaintiff  by  conspiracy  and  fraud,  that 
one  of  defendants  first  obtained  possession  and  transferred  the 
property  to  his  codefendant  in  perpetration  of  the  fraud,  also  alleg- 
ing rescission  of  the  oral  arrangement  under  which  possession  was 
obtained  and  demanding  return  of  the  property,  was  in  conformity 
with  the  statute  defining  the  requisites  of  a  petition  in  replevin. 
Idem. 

Dismissal  of  action.  Where  the  sheriff  seized  part  of  the  property 
in  the  county  in  which  the  replevin  action  was  properly  brought, 
and  the  balance  in  another  county  to  which  it  was  .removed  after 
commencement  of  the  action,  the  court  erred  in  dismissing  the 
action  and  quashing  the  writ,  even  though  the  seizure  in  the  latter 
county  might  have  been  illegal.    Idem. 

RESCISSION.    See  Con-^cts — Negotiable  Instruments— Sales. 

SALES. 

Failure  of  consideration.  Where,  as  in  this  case,  stock  food  was 
sold  for  a  particular  purpose  and  upon  representations  that  it  was 
suitable  for  that  purpose,  upon  which  the  purchaser  relied,  and 
which  proved  to  be  of.  no  value  for  such  use,  there  was  a  total 
failure  of  consideration.    Swift  &  Company  v.  Redhead,  94. 

Evidence.  In  this  action  for  the  price  of  stock  food  the  evidence 
is  held  to  sustain  a  finding  that  the  same  was  not  suitable  for 
the  purpose  of  fattening  cattle  as  represented  by  the  seller,  but 
was  in  fact  injurious  and  worthless  for  that  purpose.    Idem. 

Warranty.  No  particular  form  of  words  is  necessary  to  constitute 
a  warranty;  it  only  being  necessary  that  the  parties  understood 
from  their  conversation  that  a  warranty  was  intended.    Idem. 

Evidence.    In  this  action  the  evidence  is  held  sufficient  to  take  the 
Vol.  147  Ia.— 52. 
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question  of  whether  the  seller  warranted  the  stock  food  to  be  suit- 
able for  fattening  cattle  to  the  jury.    Idem. 

Breach  of  warranty:  Damages.  In  an  action  for  the  price  of  stock 
food  sold  on  a  warranty  that  it  was  suitable  for  fattening  cattle, 
the  defendant  is  entitled  to  recover  the  damages  naturally  growing 
out  of  the  breach  of  warranty;  so  that  while  he  can  not  recover 
anticipated  profits  growing  out  of  the  use  of  the  food,  there  being 
no  representation  as  to  the  amount  of  such  profits,  he  can  recover 
damages  caused  by  using  the  food,  where  the. evidence  shows  that 
his  cattle  lost  flesh  when  fed  upon  it  and  gained  flesh  when  using 
other  ordinary  feed;  such  evidence  showing  damage  with  reason- 
able certainty.    Idem. 

Waiver  of  right  to  damages:  Evidence.  A  purchaser  of  stock 
food  can  not  recover  damages  caused  by  feeding  the  same  after 
he  fully  learned  of  its  injurious  effects,  even  though  advised  by 
the  agent  of  the  seller  to  keep  trying  it  and  see  if  he  could  not 
determine  the  right  amount  to  use ;  the  agent  not  being  authorized 
to  give  such  advice  and  it  being  merely  advice  to  experiment  with 
the  same.  In  this  action  the  evidence  is  held  to  show  that  defend- 
ant learned  of  the  injurious  effects  of  the  food  shortly  after  using 
it  and  that  he  continued  to  feed  the  same  with  such  knowledge. 
Idem. 

Implied  warranty.  Where  a  dealer  undertakes  to  furnish  an  article 
to  fill  an  order  from  one  who  buys  for  resale,  a  warranty  is  im- 
plied that  it  is  of  merchantable  quality;  and  this  ordinarily  means, 
in  the  case  of  a  manufactured  article,  that  it  is  of  good  material, 
well  made  and  reasonably  fitted  for  the  use  for  which  it  is  con- 
structed and  furnished.    Loxtercamp  v.  Implement  Co.,  29. 

Express  Warranty:  Merger  of  implied  warranty.  The  provision 
in  a  written  order  for  a  farm  implement  from  a  wholesale  dealer, 
that  the  implement  is  subject  to  the  warranties  published  in  the 
catalogue  of  the  manufacturer,  if  constituting  an  express  warranty 
on  the  part  of  anyone  it  is  the  warranty  of  the  wholesaler  rather 
than  that  of  the  manufacturer,  and  is  not  necessarily  inconsistent 
with  an  implied  warranty,  or  to  be  taken  as  expressing  the  entire 
agreement.    Idem. 

Appeal:  Change  of  theory.  One  who  has  induced  a  holding  of  the 
trial  court  that  a  contract  of  sale  did  not  amount  to  an  express 
warranty,  can  not,  on  appeal,  escape  liability  for  breach  of  implied 
warranty  on  the  ground  that  the  same  was  merged  in  the  express 
warranty.    Idem. 
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Warranties:  Express  and  implied.  A  written  contract  of  sale  and 
warranty  will  not  of  necessity  deprive  the  buyer  of  the  benefit 
of  an  implied  warranty.    Idem, 

Breach  of  warranty:  Inspection  by  purchaser:  Waiver  of  defects. 

One  who  purchases  with  an  implied  warranty  an  article  of  ma- 
chinery, the  real  character  and  quality  of  which  can  only  be  deter- 
mined by  actual  use,  does  not  lose  the  benefit  of  his  warranty  by 
a  failure  to  discover  latent  defects  until  the  machine  is  put  .to 
the  actual  use  for  which  intended.    Idem. 

Same.  The  duty  of  inspecting  an  article  purchased  only  applies 
where  the  buyer  undertakes  to  rescind  the  purchase;  it  can  not 
be  urged  in  an  independent  action  to  recover  damages  for  breach 
of  an  alleged  implied  warranty.    Idem, 

Breach  of  warranty:  Measure  of  damages.  Although  a  purchaser 
of  machinery  for  resale  under  an  implied  warranty  pleads  a  loss 
of  resale  and  consequent  loss  of  profit  because  of  a  breach  of  the 
warranty;  yet,  if  he  also  alleges  that  by  reason  of  its  defective 
condition  the  machine  was  wholly  unsalable,  useless  and  without 
value,  he  is  not  limited  in  his  recovery  to  a  loss  of  profits  from  the 
resale,  but  may  recover  the  difference  between  the  reasonable  value 
of  the  machine  had  it  been  in  merchantable  condition  as  warranted, 
and  its  value  in  the  actual  condition  in  which  it  was  delivered. 
Idem, 

Place  of  pa3rment.  Where  a  promise  is  made  to  pay  a  stipulated 
price  for  goods  on  delivery  of  the  same  at  a  specified  place  the 
law  will  imply  a  promise  to  pay  at  that  place.  Wayt  &  Son  v. 
Meighen,  26. 

Rescission:  Notice:  Evidence.  The  statement  by  the  purchaser 
of  property,  upon  presentation  for  payment  of  the  chattel  mort- 
gage note  given  for  the  purchase  price,  made  to  a  collector  having 
no  authority  to  represent  the  payee  in  any  other  way,  that  the 
purchaser  would  return  the  property  if  the  seller  would  cancel  and 
deliver  the  note  and  mortgage  and  repay  the  amount  paid  on  the 
purchase  price,  was  not  an  objection  by  the  purchaser  to  the  con- 
dition of  the  property  binding  upon  the  seller.  Wurlitzer  Co.  v. 
Rhea.  382. 

Rescission:  Pleadings.  A  pleading  setting  out  a  warranty  in  the 
sale  of  property  and  breach  thereof,  and  offering  to  return  the 
property  to  plaintiff  in  as  good  condition  as  when  it  was  delivered 
to  defendant,  for  the  reason  that  it  is  unfit  for  the  purpose  for 
which  it  was  sold,  but  failing  to  aver  any  prior  offer  to  return  or 
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to  rescind  the  contract,  is  insufficient  as  a  plea  of  rescission  for  a 
breach  of  warranty,  although  perhaps  sufficient  as  a  plea  of  failure 
of  consideration.    Idem, 

Failure  of  consideratioii:  Evidence.  Where  the  evidence  conclu- 
sively shows  that  property  purchased  was  not  worthless  but  did 
have  a  substantial  value,  a  plea  of  failure  of  consideration  is  not 
sustained.  Such  evidence  is  only  available  in  support  of  a  claim  of 
rescission  or  for  damages  for  breach  of  warranty  or  misrepre- 
sentation.   Idem, 

Breach  of  warranty:  Damages:  Evidence.  Where  the  purchaser 
of  property  warranted  to  be  in  first  class  repair  keeps  the  same  for 
some  time  after  discovering  that  it  is  not  in  good  condition,  and 
with  the  seller's  consent  selects  his  own  time  for  sending  the  same 
away  for  repair,  and  it  does  not  appear  that  the  time  consumed 
in  making  the  repairs  is  unreasonable,  he  can  not  recover  for  loss 
of  business  during  the  time  reasonably  consumed  in  making  the 
repairs,  because  deprived  of  the  use  of  the  property.    Idem, 

SETTLEMENT  AND  RELEASE. 

Personal  injury:  Fraud:  Evidence.  To  set  aside  a  settlement  and 
release  of  a  claim  for  personal  injury  on  the  ground  of  fraud, 
where  the  person  executing  the  release  was  well  advanced  towards 
recovery,  had  consulted  attorneys,  was  apparently  capable  of  look- 
ing after  his  own  interests  andl  knew  that  the  instrument  he  signed 
was  a  contract  of  settlement,  the  evidence  of  fraud  in  procuring 
the  release  must  be  clear  and  satisfactory.  In  this  action  the  evi- 
dence is  held  insufficient  to  establish  fraud  as  a  matter  of  law. 
Dickson  v.  Sioux  City  Term.  Ry.  Co.,  6oi. 

SCHOOLS. 

Issuance  of  warrants:  Injunction:  Contempt  In  this  action 
the  officers  of  a  school  district  were  enjoined  from  paying  certain 
warrants,  and  upon  holding  the  warrants  invalid  the  court  did  not 
abuse  its  discretion  in  discharging  the  officials  from  an  alleged 
contempt  in  proceeding  to  issue  new  warrants  in  place  of  the  old 
ones,  and  in  levying  a  special  tax  to  meet  the  same,  which  act  had 
been  held  lawful  by  the  court  and  the  new  warrants  had  not  been 
delivered  or  the  old  ones  surrendered,  and  where  the  new  warrants 
were  to  be  paid  out  of  the  special  tax  levy  which  the  officers  had 
not  been  enjoined  from  making;  especially  as  the  information  for 
contempt  had  not  then  been  filed  and  the  legislature  subsequently 
to  the  decree  in  injunction  had  legalized  the  original  warrants. 
Carr  v.  District  Court,  663. 
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SPECIFIC  PERFORMANCE.     See  Equity. 

STATUTES.     See  Husband  and  Wife— Intoxicating  Liquors- 
Public  Lands. 

Although  an  unconstitutional  statute  is  void  and  generally  of  no 
effect,  still  where  it  was  enacted  as  a  guide  to  public  officials  a 
very  strong  case  must  be  made  to  justify  their  punishment  for 
contempt  in  attempting  to  carry  out  the  provisions  of  the  statute. 
Carr  v.   District   Court,  663. 

Same.  While  the  legislature  can  not  change  or  modify  a  decree  of 
court  relating  to  private  rights  this  rule  does  not  apply  in  its 
full  extent,  if  at  all,  to  actions  affecting  municipal  corporations 
which  have  been  created  as  a  part  of  the  instrumentalities  of 
government.    Idem, 

STATUTE  OF  FRAUDS. 

The  statute  of  frauds  requiring  contracts  which  are  not  to  be  per- 
formed within  a  year  to  be  in  writing  does  not  apply,  where 
the  same  contemplates  performance  by  one  of  the  parties  within 
a  year:  As  where  one  party  contracts  to  sell  his  stock  and  not 
to  re-engage  in  the  business  for  a  series  of  years,  the  other  party 
agreeing  to  pay  the  consideration  within  a  year.  Sauser  v. 
Kearney,  335. 

TAXATION. 

Assessment  of  omitted  property:  Mandamus.  A  proceeding  be- 
fore the  county  treasurer  to  have  omitted  property  added  to  the 
assessment  roll  and  listed  for  taxation,  in  which  notice,  to  prop- 
erty owners  was  given  and  to  which  they  appeared  and  offered 
evidence  is  quasi  judicial;  and  the  act  of  the  treasurer  in  deter- 
mining that  the  property  is  not  taxable  is  of  a  judicial  character 
and  is  not  void,  although  it  may  be  erroneous;  and  mandamus 
will  not  lie  to  review  his  act  and  compel  the  treasurer  to  make 
an  assessment  of  the  property  in  behalf  of  the  county.  Wood- 
bury County  V.  Talley,  498 

Sale  of  property:  Redemption:  Notice.  To  cut  off  an  owner's 
.title  by  a  sale  of  land  for  taxes  and  issuance  of  a  tax  deed, 
statutory  notice  of  the  expiration  of  the  time  of  redemption  must 
be  given;  and  where  such  notice  is  not  given  the  defendant  in 
a  suit  to  quiet  title  by  the  holder  of  the  tax  deed  need  not  allege 
payment  of  the  taxes  on  which  the  sale  and  deed  are  based,  but 
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an  offer  to  pay  the  same  as  found  due,  or  which  he  is  required 
in  equity  to  pay,  is  sjifficient.    Neilan  v.  Unity  Investment  G>^  677. 

Same:  Redemption:  Limitation.  Notice  of  expiration  of  the 
time  of  redemption  from  a  tax  sale  must  be  personally  served 
upon  a  resident  owner;  the  service  can  not  be  made  by  publica- 
tion. And  when  attempted  to  be  made  by  publication  it  is  in 
effect  no  notice  and  the  property  remains  subject  to  redemption 
by  the  owner  notwithstanding  the  five-year  bar  in  certain  cases 
provided  by  the  statute.  And  this  rule  obtains  where  an  invalid 
sale  had  been  made  because  of  unpaid  grading  taxes.    Idem. 

TELEGRAPHS  AND  TELEPHONES. 

Telegraphs:  Negligence:  Damages:  Evidence.  In  this  action 
for  negligent  delay  in  the  transmission  and  delivery  of  a  telegfram 
plaintiff's  direct  examination  touching  his  damages  only  purported 
to  state  approximately  his  expense  items,  one  of  which  was  a 
claim  for  railroad  fare.  Held,  that  on  cross-examination  he 
should  have  been  permitted  to  state  whether  he  actually  paid  out 
any  money  for  transportation  or  whether  he  rode  on  free  trans- 
portation, and  whether  the  amount  stated  was  what  he  supposed 
the  actual  fare  was,  or  was  the  expense  actually  incurred,  as 
tending  to  test  his  knowledge  of  and  opportunity  to  know  what 
the  fare  actually  was.     Salinger  v.  Telegraph  Co.,  484. 

Same.  In  an  action  for  damages  for  unreasonable  delay  in  the 
transmission  and  delivery  of  a  telegram,  the  plaintiff  not  only 
has  the  burden  of  showing  delay  but  of  proving  his  damages  also. 
And  even  though  the  evidence  is  sufficient  to  warrant  a  verdict, 
still,  the  amount  of  recovery  is  a  question  for  the  jury;  especially 
where,  as  in  this  case,  the  damage  claimed  included  an  item  for 
the  value  of  plaintiff's  time  in  a  stated  employment  and  it  was 
not  clear  that  he  was  thus  employed;  and  especially  where  the 
item  of  damage  was  the  subject  of  expert  evidence  which  is  not 
conclusive  although  uncontradicted. 

The  evidence  in  this  action  is  held  insufficient  to  warrant  the  court 
in  directing  a  finding  for  plaintiff  as  to  the  amount  of  his  damage. 
Idem. 

Same:  Negligence:  Damages  recoverable.  Where  a  cause  of 
action  against  a  telegraph  company  has  fully  accrued,  expenses 
reasonably  necessary  and  constituting  part  of  plaintiff's  damages 
may  be  recovered,  although  incurred  after  his  claim  was  served 
on  the  telegraph  company  as  required  by  the  statute.    Idem, 

TRESPASS.    See  Mines  and  MiNwa 
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TRUSTS.    Sec  Equity. 

Evidence:  Sufficiency.  Where  one  holds  the  legal  title  to  prop- 
erty it  requires  a  clear  and  satisfactory  showing  to  justify  the 
court  in  decreeing  that  the  property  is  held  in  trust.  In  this  ac- 
tion to  partition  real  estate  in  which  plaintiff  claimed  to  own  one- 
half  absolutely  and  to  hold  the  other  one-half  in  trust,  the  evi- 
dence is  held  insufficient  to  sustain  defendant's  claim  that  the 
entire  property  was  held  by  plaintiff  as  trustee  in  a  resulting 
trust.    Lillie  v.  Owen,  290. 

Limitation  of  actions.  Ordinarily  the  denial  by  a  trustee  of  the 
rights  of  the  cestui  que  trust  so  that  his  possession  becomes 
adverse,  will  set  the  statute  of  limitations  in  operation;  and  a 
transferee  of  the  trust  property  becomes  a  trustee  by  construc- 
tion of  law,  so  that  the  statute  of  limitations  begins  to  run  from 
the  time  of  transfer,  or  as  soon  as  the  cestui  que  trust  has  knowl- 
edge thereof.     Blackett  v.  Ziegler,  167. 

Same:  Remainders.  Where  property  is  left  to  one  in  trust  for 
life,  upon  his  death  to  become  the  property  of  his  heirs,  and 
during  the  life  estate  the  trustee  transfers  the  property,  the  re- 
mainderman, in  the  absence  of  other  circumstances,  may  assume 
that  it  is  held  by  the  transferee  subject  to  his  claim,  and  the 
statute  of  limitations  will  not  commence  to  run  against  an  ac- 
tion by  him  to  preserve  the  trust  until  the  life  estate  is  terminated. 
Idem. 

.  Same:  Former  adjudication:  Pleadings.  In  this  action  to  pre- 
serve and  enforce  a  trust  alleged  to  have  been  created  by  the 
testator  in  favor  of  one  of  his  children,  the  remainder  to  plain- 
tiffs, his  heirs,  the  petition  alleged  that  the  executor  conveyed 
certain  real  estate  at  a  sum  less  than  its  value  to  his  wife,  one  of 
the  testator's  heirs,  with  knowledge  of  the  wife  as  to  its  actual 
value  and  of  the  trust  impressed  upon  the  property;  that  subse- 
quently the  executor  turned  over  to  his  wife  a  portion  of  the  trust 
fund;  that  the  executor  died  and  upon  administration  of  his  es- 
tate the  remaining  trust  funds  were  turned  over  to  his  wife,  but 
this  was  not  alleged  to  have  been  done  in  settlement  of  the  trust 
fund,  nor  was  the  discharge  of  the  executor  as  trustee  alleged, 
nor  that  the  distribution  was  ordered  or  approved,  although  it 
was  alleged  that  the  plaintiffs  were  represented  in  the  probate 
proceedings  in  a  perfunctory  way  by  a  guardian  ad  litem.  Plain- 
tiffs ask  that  the  trust  fund  be  turned  over  to  a  trustee.  Held, 
that  the  petition  was  not  demurrable  on  the  ground  that  the 
matters  alleged  had  been  adjudicated  in  the  probate  proceedings. 
Idem. 
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Same.  In  the  absence  of  allegations  to  that  effect  it  will  not  be  pre- 
sumed that  the  wife  intended  to  hold  the  property  in  opposition 
to  the  terms  of  the  trust  and  adversely  to  the  plaintiff  and  her 
holding  with  knowledge,  as  alleged,  was  not  such  a  repudiation  of 
the  trust  as  would  start  the  running  of  the  statute  of  limitations 
against  the  plaintiff,  so  that  the  petition  did  not  show  on  its  face 
that  the  action  was  barred,  thus  rendering  it  subject  to  demurrer. 
Idem. 

VENDOR  AND  VENDEE. 

Foreclosure  of  contract:    Pleadings:    Misjoinder  of  causes.    A 

vendor  of  property  upon  a  contract  for  payment  of  the  purchase 
price  in  installments,  may,  upon  default  of  pa)rment,  bring  his 
action  to  foreclose  the  contract  and  ask  that  the  purchaser  be 
required  to  perform,  or  that  his  interest  in  the  property  be  fore- 
closed and  sold,  and  the  pleading  will  not  be  subject  to  the  ob- 
jection that  there  was  a  misjoinder  of  causes  of  action.  Boynton 
V.   Salinger,   537. 

Same:  Pleadings:  Tender  of  deed.  A  vendor  of  property  in 
seeking  to  enforce  payment  by  foreclosure  of  the  contract  need 
not  allege  tender  of  a  deed  conveying  the  property,  nor  need  he 
tender  the  deed,  although  a  different  rule  would  prevail  in  a  law 
action.    Idem, 

Same:  Pleadings:  Former  ownership:  Proof  of  same.  Although 
the  vendor  of  property  in  seeking  to  enforce  the  contract  by  fore- 
closure may  have  alleged  that  prior  to  execution  of  the  contract 
he  was  the  owner  of  the  property,  yet  where  defendant  admitted 
the  contract,  alleged  possession  thereunder,  and  the  only  further 
obligation  of  the  vendor  was  the  ex^ecution  of  a  deed  to  the  prop- 
erty, proof  of  former  ownership  was  not  essential  to  a  prima 
facie  case  for  plaintiff.    Idem. 

Same:  Payment  in  installments:  Limitation  of  action.  Under 
a  contract  for  the  sale  of  property  providing  that  the  purchase 
price  shall  be  paid  in  installments  on  or  before  a  specified  date, 
a  right  of  action  accrues  upon  each  installment  as  the  same  falls 
due,  and  the  statute  of  limitation  commences  to  run  against  an 
action  thereon  from  that  date;  and  unless  action  is  instituted 
within  ten  years  from  that  date  the  bar  of  the  statute  becomes 
effectual  even  though  subsequent  installments  are  not  then  barred. 
Idem. 

Same:  Payment:  Application.  Under  a  contract  for  the  purchase 
of  property  and  payment  in  installments,  payments  made  without 
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application  by  either  party  prior  to  the  time  when  part  of  the  in- 
stallments are  barred,  can  not  be  so  applied  by  the  parties  after 
suit  is  commenced  to  foreclose  the  contract;  but  equity  will  make 
the  application  on  the  installments  first  maturing  although  barred. 
Idem, 

Same:  Foreclosure  of  contract:  Proof  of  title.  Where  an  ac- 
•tion  to  foreclose  a  non-negotiable  contract  for  the  sale  of  real 
property  is  brought  in  the  name  of  6ne  of  several  vendors  named 
therein,  the  presumption  is  that  all  of  the  vendors  continue  to  be 
the  owners  of  the  contract;  and  although  plaintiff  alleges  his 
ownership,  still,  where  defendant  demands  strict  proof  of  the  alle- 
gation he  is  required  to  prove  his  interest.    Idem, 

VENUE.    See  Replevin. 

WATERS.     See  Drainage. 

Flood  waters:  Injury  to  growing  crops:  Measure  of  damages. 
The  measure  of  damages  for  injury  to  'growing  crops  by  reason 
of  flooding  of  the  same,  in  an  action  by  the  owner  of  the  land, 
is  the  difference  between  4he  value  of  the  land  with  the  crops 
growing  thereon  prior  to  the  flood,  and  its  value  after  the  flood; 
but  the  measure  of  damages  for  such  injury  to  crops  grown  on 
the  land  of  another  is  the  difference  in  the  reasonable  market 
value  of  the  standing  and  growing  crops,  immediately  before  and 
immediately  after  the  injury,  taking  into  account  the  right  to  ma- 
ture and  harvest  the  same.  Jefferis  v.  Chicago  &  N.  W.  Ry.  Co., 
124. 

Same:  Evidence.  In  this  action  the  plaintiff  is  suing  for  damage 
to  crops  grown  on  his  own  land  and  those  grown  by  him  on  ad- 
joining land.  He  made  no  claim  of  damage  to  his  own  land  other 
than  to  the  growing  crops  thereon,  and  there  was  no  evidence  of 
any  formal  lease  of  the  land  of  the  other  or  of  any  rental  which 
plaintiff  agreed  to  pay  therefor.  Held,  that  plaintiff  was  properly 
permitted  to  testify  as  to  the  difference  in  value  of  the  crop  raised 
on  such  land  as  it  stood  before  the  flood  and  its  value  afterward, 
taking  into  account  the  right  to  mature  and  harvest  the  same  so 

.  far  as  not  destroyed  by  the  flood,  as  the  measure  of  his  damage. 
Idem. 

Same.  Where  plaintiff  is  entitled  to  some  damages  to  growing 
crops  because  of  flooding  the  land,  it  is  proper  in  estimating  such 
damages  to  determine  what  the  value  of  the  crops  would  have 
been  in  the  course  of  ordinary  events  if  matured;  and  where  the 
evidence  tended  to  show  that  the  season  was  favorable  to  such 


Digitized  by 


Google 


INDEX. 


Waters  Continued 


crops,  it  was  permissible  to  prove  the  usual  yield  and  the  usual 
market  value  in  that  locality,  even  though  other  contingencies 
might  have  affected  the  value  of  the  crops.    Idem. 

Same:  Flood  waters:  Negligence:  Evidence.  Where  the  evi- 
dence, as  in  this  case,  was  sufficient  to  show  that  a  dam  composed 
of  driftwood  was  formed,  and  that  the  damage  to  plaintiiTs  crops 
resulted  from  the  negligent  breaking  up  of  the  dam  by  the  de- 
fendant and  a  deposit  of  the  flood  wood  farther  down  the  stream, 
causing  the  water  to  break  over  the  embankment  of  the  stream 
and  flood  plaintiff's  land,  there  was  sufficient  evidence  to  en- 
title plaintiff  to  recover  for  injury  to  his  crops;  and  a  refusal  of 
evidence  i^elating  to  previous  and  subsequent  breaks  in  the  em- 
bankment of  the  stream  was  not  erroneous.    Idem, 

Same.  The  evidence  in  this  action  on  the  question  of  whether  de- 
fendant negligently  strung  wires  across  a  bridge,  at  which  place 
flood  wood  formed  a  dam,  and  permitted  the  same  to  remain 
longer  than  was  proper,  thus  contributing  to  the  formation  of 
the  dam,  was  sufficient  to  take  that  question  to  the  jury.    Idem, 

Same.  The  evidence  in  this  action  is  also  held  sufficient  to  warrant 
a  submission  to  the  jury  of  the  question  whether  defendant's 
employees  were  negligent  in  breaking  up  the  original  dam,  caus- 
ing the  flood  wood  to  pass  farther  down  the  stream,  there  form- 
ing a  dam  and  flooding  plaintiffs  crops.    Idem. 

Same:  Instruction.  The  evidence  in  this  case  tending  to  show 
that  the  original  dam  in  question  was  caused  or  contributed  to 
by  wires  strung  on  defendant's  fence,  that  the  dam  was  in  part 
on  defendant's  land  and  that  it  caused  the  water  to  flow  along 
its  right  of  way  and  imperil  its  track,  was  sufficient  to  authorize 
a  submission  of  the  question  of  defendant's  duty  to  remove  the 
wires.    Idem. 

Same:  Negligent  acts  of  agent:  Liability  of  prindpaL  Where, 
as  in  this  case,  the  evidence  is  sufficient  to  warrant  the  conclu- 
sion that  defendant's  employees  were  acting  in  its  interest  in  re- 
moving the  dam  or  obstruction  to  the  waterway  in  question,  their 
acts  in  so  doing,  if  performed  in  good  faith,  are  binding  upon  the 
defendant.    Idem. 

Same:  Negligence:  Proximate  cause:  Evidence.  The  evidence 
in  this  action  is  held  sufficient  to  show  that  there  was  reason  to 
believe,  on  the  part  of  defendant's  employees,  that  the  flood  wood 
flowing  down  the  stream  after  the  dam  in  question  was  broken 
up  would  lodge  further  down  the  stream  and  obstruct  the  flow 
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of  water,  and  cause  the  bank  of  the  stream  to  break  with  result- 
ing injury  to  plaintiff's  crops;  and  that  on  the  whole  case  there 
is  sufficient  evidence  of  negligence  and  that  the  breaking  of  the 
embankment  was  the  proximate  result  thereof  to  take  the  case 
to  the  jury.    Idem. 

WARRANTY.    See  Sales. 

WILLS.  See  Estates  of  Decedents. 

Contest:  Review  on  appeal.  Where  it  is  contended  on  appeal 
by  the  proponents  of  a  will  that  a  verdict  should  have  been  di- 
rected in  their  favor,  as  against  a  contention  of  incapacity  on 
the  part  of  the  grantor,  the  court  will  assume  the  truth  of  con- 
testant's evidence.     In  re  Will  of  Van  Houten,  725. 

Same.  Where  both  the  questions  of  mental  competency  and  undue 
influence  in  the  execution  of  a  will  are  submitted  to  the  jury  and 
both  are  determined  affirmatively,  the  fact  that  the  finding  upon 
one  of  the  issues  was  without  support  in  the  evidence  will  not 
entitle  the  proponent  to  a  reversal,  if  there  was  evidence  on  which 
the  other  finding  can  be  upheld.    Idem, 

Evidence:  Transactions  with  a  decedent.  The  contestant  of  a 
will  and  heir  of  the  testator  is  incompetent  to  testify  to  a  trans- 
action between  the  testator  and  a  third  party  and  the  conversa- 
tion relating  thereto,  where  it  appeared  that  the  witness  was  pres- 
ent at  the  suggestion  of  the  third  party  to  attend  to  and  look 
after  the  interests  of  the  testator,  and  he  in  fact  transacted  the 
business  in  question  for  him.    Idem, 

Same:  Sufficiency  of  offer:  Review  of  ruling.  Where  it  appeared 
in  the  abstract  that  the  proponents  of  a  will  identified  and  offered 
separately  the  notice,  petition  and  answer  in  a  proceeding  by  one 
of  contestants  for  the  appointment  of  a  guardian  of  testator's 
estate  on  the  ground  of  his  mental  incapacity,  and  it  also  ap- 
peared that  the  record  of  the  proceedings,  among  which  was  a 
judgment  dismissing  the  petition  on  the  merits,  was  offered,  there 
was  a  sufficient  showing  of  an  offer  of  the  judgment  to  authorize 
a  review  of  the  ruling  excluding  it.    Idem, 

Contest:  Mental  capacity:  Evidence.  A  judgment  dismissing 
proceedings  for  the  appointment  of  a  guardian  of  the  estate  of 
a  testator,  instituted  on  the  ground  of  mental  incompetency,  is 
admissible  as  bearing  upon  his  mental  condition  at  the  time  of 
his  subsequent  execution  of  a  will.    Idem. 

Contest:   Mental  incapacity:   Instruction.    Where  the  contestant 
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of  a  will  relied  to  a  large  extent  upon  evidence  of  the  alleged 
paralysis  of  the  testator  as  tending  to  render  him  incapable  of 
making  a  will,  and  there  was  also  other  evidence  of  mental  weak- 
ness upon  which  the  contestants  relied,  it  was  error  for  the  court 
to  instruct  that  unless  the  jury  found  the  contestant  to  have 
been  affected  by  the  stroke  of  paralysis  the  will  must  be  sus- 
tained.    Munier  v.  Michel,  312. 

Construction:    Death  of  legatee:    Disposition  of  devise.     The 

heirs  of  a  devisee  dying  before  the  testator,  will,  under  the  stat- 
ute, inherit  the  property  so  devised,  unless  a  contrary  intent  is 
manifest  from  the  terms  of  the  will;  but  where  by  the  terms 
of  the  entire  wilL  as  in  this  case,  the  manifest  intent  of  the  tes- 
tator is  to  dispose  oi  his  estate  without  the  aid  of  the  statute 
and  contrary  thereto,  the  heirs  of  a  legatee  dying  before  the  tes- 
tator can  not  invoke  this  statute  in  their  behalf.  In  re  Estate 
of  Phelps,  323. 

Joint  or  mutual  instruments:  Validity:  Probate.  The  joint 
or  mutual  character  of  a  will  does  not  in  itself  affect  its  validity, 
and  if  otherwise  valid  it  may  be  probated  and  enforced  as  the 
will  of  the  testator  dying  first,  or  as  the  separate  will  of  each, 
or  as  the  joint  and  mutual  will  of  both,  according  to  its  nature 
and  terms;  and  where  such  a  will  is  reciprocal  merely  its  probate 
as  the  will  of  the  first  deceased  is  usually  all  that  is  necessary 
to  accomplish  the  intended  purpose.    Baker  v.  Syfritt,  49. 

Same:  Probate  of  joint  wills.  Where  the  makers  of  a  joint  will 
own  and  hold  the  property  devised  in  severalty  only,  the  instru- 
ment may  well  be  treated  as  the  individual  devise  of  each  and 
successively  probated  as  such;  but  where  the  property  is  owned 
jointly  it  has  been  held  that  while  the  instrument  may  be  pro- 
bated as  the  separate  will  of  each,  it  is  proper  to  await  the  death 
of  the  survivor  and  then  probate  it  as  the  joint  will  of  both. 
Idem, 

Same:  Agreement  to  make  will:  Joint  ownership.  A  will  is 
not  a  contract,  yet  the  terms  and  benefits  thereof  may  be  the  sub- 
ject of  contract  so  that  where  a  husband  and  wife  dispose  of 
property  held  by  them  in  severalty  by  a  joint  will,  and  in  so 
doing  declare  in  express  terms  that  they  are  in  fact  joint  owners 
thereof,  the  court  will  treat  the  property,  on  the  assumption  that 
it  represents  the  fruit  of  their  joint  labors,  as  being  a  common 
estate  at  the  date  of  the  will.    Idem, 

Joint  or  mutual  wills:  Revocation.  Where  two  persons  compe- 
tent to  make  a  testamentary  disposition  of  their  property  enter 
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into  a  contract  by  which  they  unite  in  devising  their  joint  or 
several  estates  to  a  designated  third  person,  subject  to  a  life 
estate  in  the  surviving  testator,  and  upon  the  death  of  one  the 
survivor  avails  himself  of  the  benefits  of  the  will  in  his  favor, 
he  can  not  thereafter  revoke  the  will  but  will  be  treated  as  hold- 
ing the  property  in  trust  for  the  purpose  indicated  in  the  com- 
pact.   Idem. 
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